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In re Wm. Meredith, a Lunatic, page 40, road 40 Leg. Int., 484. 

In re Contested Election of McDonough, page 188, line 3, 3d syllabus, read "they oannot law- 
fully do," etc. 

Lea's Appeal, page 278, in syllabus, read Act of 1844 instead of Act of 1884, 
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C. p. OF LANCASTER COUNTY. 

Abraliam Pennypackerys. The Philadelphia 
& Reading B. B. Co. 

Attorney and client — Revocation of em- 
ployment of attorney hy death of elient 
— Ratification of acta of attorney — 
Striking off satiftfaetion of judgment. 

An attorney at law, who brings suit and ob- 
tains judgment in the lifetime of his client, has 
no authority after the death of the client to take 
a less sum than the amount of the judgment in 
satisfaction of the same without the previous 
consent or subsequent ratification of the heirs 
or leg al representatives of decedent. 

Where an attorney at law without such au- 
thority receives a sum less than the amount of 
the judgment, partly in cash, and partly in bonds 
to be issued, worth less than par. and enters sat- 
isfaction on the judgment, the Court on motion 
will strike off the same. 

September Term, 1880. No. 56. 

Rule to show cause why the entry of 
satisfaction should not be stricken off. 

This action wt^ commenced in the Court 
of Common Pleas of Chester County in 
1879, and was certified from thence to the 
Court of Common Pleas of Lancaster 
County, September 4, 1880. On the trial 
of the case the jury found in favor of the 
plaintiffs for the sum of $3500. 

On January 19, 1883, the attorney of 
plaintiff put on record the following satis- 
faction : 

** January 19, 1883. 
This judgment is settled and satisfied. 
C. H. Pennypacker, Atfyfor Plaintiff:' 

On February 24, 1883, the petition and 
aflBdavit of W. D. Christman, administrator 
of the estate of Abraham Pennypacker, 
plaintiff, was presented to the Court, and a 
rule to show cause why the entry of satis- 
faction should not be stricken off was 
granted. The petition of the administrator 



sets forth tlmt^ffre plaintiff' di^d 'December 
10, 1881, and that on January 22, 1883, 
the petitioner became his administrator. 
That when he endeavored to collect the 
amount of the verdict rendered, he found 
that the counsel of decedent had subse- 
quently to the death of decedent, without 
the knowledge or consent of any of the 
heirs, settled the case by agreeing to take 
83 J per cent, of the judgment, one-half to 
be paid in cash and the other half in bonds 
not then issued, of which the market value 
might reach 67 per cent., and that such 
bonds were to be accepted by the adminis- 
trator at their face value. The estate of 
decedent was by this arrangement reduced 
$1000. 

Thos. S. Butler and W. T. Haines for 
rule. 

H. M. North contra. 

November 17, 1883. Opinion by Liv- 
ingston, P. J. 

The settlement of this caae was made by 
the attorney, bringing the suit and obtain- 
ing the judgment in the lifetime of plaintiff, 
with counsel for defendant. It was made 
more than a year after the decease of 
Abraham Pennypacker, the plaintiff. It 
was made before letters of administration 
were granted, and therefore, was without 
the authority of the administrator, and 
there is no evidence that there was any 
authority expressly given to counsel by 
any party having power so to do. 

Had the attorney under such circum- 
stances power to make a settlement or an 
arrangement to accept or take less than the 
amount due on the judgment in money, and 
thus prevent the recovery of the whole 
sum due by the administrator or widow 
and heirs of plaintiff? 

In Chambers r«. Miller, 7 W., 63, Judge 
Gibson says : " An attorney is bound by a 
sacred trust, and policy requires that there 
be no tampering with it. Beyond the exact 
justice in the particular case it is the busi- 
ness of the law to bind mankind to an ele- 
vated and a stern morality by making the 
consequences of a departure from it as dis- 
astrous as possible." A number of cases 
were cited on the argument as to the power 
of an attorney at law to compromise and 
settle doubtful cases or claims, in the ab- 
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sen(^.(if iaaj(f IwithoIi^pQci^i auQiority from 
his^ciiferit/ * But* in ' our judgment these 
have no application to the case under con- 
sideration. The authority of an attorney 
at law regularly employed to compromise 
pending litigation of doubtful claims is fully 
recognized by the English courts, and, 
speaking generally, may be said to be so 
recognized by the Courts of Pennsylvania 
as well as in most of the United States. 
But this case is not of that character. 
Here the client had obtained judgment, 
thus terminating with it all the uncertain- 
ties surrounding it. He had ended all 
difficulties, difierences and doubts, that 
might or could have been urged against the 
claim to recover damages — the subject of 
controversy — and it had been clearly and 
conclusively ascertained and decided that 
he was entitled to receive and recover by 
an execution from the defendant a certain 
definite and fixed sum of money in cash. 
Township of North Whitehall vs. Keller, 
12 W. N. C.,177. There was no doubt- 
ful or disputed claim, the subject of a pend- 
ing suit, to be compromised or settled. It 
was simply an arrangement by an attorney, 
whose authority had been revoked by the 
death of his client, and before his adminis- 
trator was appointed, with counsel for the 
defendant to receive in full payment and 
satisfaction of the judgment a sum less 
than the amount due thereon — a portion 
thereof to be in bonds not then issued, and 
when issued to be worth less than the sum 
they were to represent, and to enter full 
satisfaction on the records of the judgment. 
Under the law and the evidence presented 
he had certainly no such previous authority 
for doing this, as it would not make such an 
arrangement binding or conclusive on the 
legal representative or widow and heirs of 
Abraham Pennypacker, deceased; Stok- 
ley V8, Robinson, 10 Cas., 315. Nor 
had he power merely of his own motion 
to remit any portion of the judgment, 
even if he had been regularly em- 
ployed as counsel at the time of his so 
doing. In Stackhouse et al. vs. O'Hara's 
Exors, 2 Har.,88, Coulter J. says: "An 
attorney at law in Pennsylvania has very 
extensive power in relation to conducting 
a suit, but after judgment this plenary 



power in a great measure ceases, excepting 
as to his power of recovering the amount 
of the judgment and giving a receipt for 
it." Sec also Houston vs. Mitchell, 14 S. 
& R., 807 ; Moore's Exors. vs. Patterson, 
4 Cas. 505 ; Housenick vs. Miller, 12 
Nor. 514. In Jewett vs. Wadleigh, 33 
Maine 110, it is said : "An attorney at law 
has no authority by virtue of his general 
employment to discharge an execution in 
favor of his client, unless upon payment of 
its whole amount." If he receives a less 
sum it will not preclude his client from re- 
covering the balance remaining impaid. 

In Todd vs. Ireland, 26 Maine 149, it 
is said : " A party will not be bound by a 
contract entered into on his behalf by his 
attorney at law Avithout previous authority 
or subsequent ratification. In Harrow vs. 
Farrow, 7 B. Monroe, 126, the Court says : 
" An attorney at law has no authority to 
release a judgment obtained by him for his 
client without a new warrant. He remains 
attorney while the judgment may be exe- 
cuted without new proceedings for its en- 
forcement, not for its release." He had 
no authority merely as attorney to make 
such agreement or entry. He had no 
power as such to release the judgment, nor 
t^ chaffer with the opposite party and re- 
ceive money or other things in satisfaction 
of a judgment for land, nor can it make 
any difference or add any superior sanctity 
to the arrangement that it was entered in 
open Court. 

The action o^ the attorney in this case 
having been without authority previously 
given, has it been adopted and ratified by 
those having authority to ratify it, and 
thus cause it to bind and conclude them, or 
to estop them? Ratification is where a 
person adopts a contract or other transac- 
tion which is not binding on him, because 
entered into by an unauthorized agent, or 
the like. If he adopts it, he is said to 
ratify it; 1 L. Raym., 224, and then it is 
as effectual as if it had been originally 
made with his authority, for " Rati/iabitio 
mandato aequiparatur.^^ Ratification of a 
contract is an agreement to adopt an act 
performed by another for us. By ratify- 
ing a contract a man adopts the agency 
altogether, as well what is detrimental as 
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that which is for his benefit. In Pittsburg 
& Steubenville R. R. Co. vs. Gaazam, 8 
Cas., 340, it is said : " The ratification of a 
contract necessarily implies the relation of 
principal and agent, and unless that relation 
existed the idea of ratification is neces- 
sarily excluded." But a ratification of his 
acts, unless done with a full knowledge of 
his whole proceedings relative thereto, does 
not estop or bind the principal. 

From the evidence it is clear that after 
the death of Abraham Penny packer and 
prior to this alleged settlement, C. II. Pen- 
nypacker, his attorney, had not been em- 
ployed by any one to collect the amount 
due on the judgment, or to make any ar- 
rangement concerning it. There was no 
administrator, and he says in his testimony 
he did not inform the widow and children 
of the settlement he had made until about 
a week aftenvards, about the 16th or 17th 
of January. He does not say he had dny 
prior authority from them to make such an 
arrangement. Where then did he obtain 
authority ? Who was his client ? Whose 
agent was he ? It does not appear that he 
was employed by any one, and although 
he has labored most assiduously to have 
his act ratified, he has in our judgment, 
after a full examination of the testimony 
presented, wholly failed to obtain a legal 
ratification thereof, and we shall therefore 
be obliged to make the rule absolute. In 
doing this we do the defendant no wrong. 
According to the testimony of Mr. Corn- 
well, solicitor for defendant in Chester 
County, he wrote to the General Solicitor 
of defendant at their office in Philadelphia, 
where the settlement was made, that Abra- 
ham Pennypacker, the plaintiff, in his 
lifetime notified him that he did not wish 
any part of his clahn paid into the hands 
of Chas. H. Pennypacker, Escj. Even 
after this notice, there does not appear to 
have been any inquiry made. Those who 
deal with an attorney, or any other agent, 
must ascertain the extent of his authority. 
If they do not, they can claim no protec- 
tion because they indulged in suppositions 
or conjectures, reasonable or unreasonable, 
that the attorney or agent had the author- 
ity he was exercising. 

Rule made absolute. 



Officer B. F. Lemon, 

Who Sues as WeU for Himself as the Mayor, 

Aldermen, and Citizens of Lancaster, 

vs. 0. Beldel. 

C. P. OF LANCASTER COUNTY. 

Municipal Corporation — Ordinances — 
Penalty — Caption of suit in action 
for penalty. 

In an action to recover a penalty for violation 
of municipal ordinances, the suit must be brought 
in debt, and where the whole penalty is payable 
to the municipality, it must be brought in the 
name and title of the corporation, and not in the 
name of the informer. 

Penal actions must be construed strictly, and 
cannot be so extended as to give authority, in 
the absence of express words, to the peace officer 
to sue in his own name. 

The transcript of the alderman must set forth 
the offense and ordinance violated with sufficient 
clearness and precision. Every essential ingre- 
dient of the offense must be set out by the mag- 
istrate. The ordinance, if not in haec verba, 
should be designated by number, section or date 
of passage. 

Where these ingredients are omitted, the judg- 
ment will be reversed. 

Certiorari upon the proceedings of Al- 
dennan A. F. Donnelly. 

June Term, 1883. No. 53. 

On May 25, A. D. 1883, B. F. Lemon, 
a police officer, brought suit against C. 
Reidel for violating the market ordinances 
of the City of Lancaster. 

On May 31st, a hearing was had before 
the alderman, and judgment was entered 
against defendant for $10, the amount of 
the penalty, and costs of suit. On the 6th 
day of June, the defendant's counsel issued 
this certiorari of the proceedings to this 
Court. 

B. F. Davis, for defendant. 

J. W. Johnson, City Solicitor, contra. 

November 17, 1883. Opinion delivered 
by Patterson, A. L. J. 

On consulting authorities and inspecting 
the transcript of this suit returned by the 
Alderman, we regret that although the 
motives that impelled the initiation of this 
action were those properly influencing a 
public officer, and although the ordinance 
of the City of Lancaster upon which it is 
based is one of the most salutary and bene- 
ficial ordinances to the citizens, yet, never- 
theless, Ave are compelled to set aside this 
judgment. The ordinance which the de- 
fendant is charged with violating, is con- 
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tained in Sections 11 and 12 of the ordi- 
nance passed March 10th, 1870, (City 
Ordinances, page 110.) With others, it 
ordains " That no person shall, under any 
pretense whatever, purchase on market 
days, within market hours, any marketable 
provisions for the purpose of retailing or 
reselling the same," etc., and Section 12 
says, " That any person violating any of 
the provisions of the ordinances relating to 
the markets, shall forfeit und pay for the 
use of the city a fine not exceeding ten 
dollars." 

The suit was properly brought as an ac- 
tion of debt to recover the penalty, but it 
was brought thus : " OflScer B. F. Lemon, 
who sues as well for himself as the Mayor, 
aldermen, and citizens of Lancaster, vs. C. 
Reidel, defendant." It should have been 
brought in the corporate name of the city, 
which name, since the act of April 6, 1867- 
an act entitled "An Act amending the 
charter of the municipal corporation of the 
City of Lancaster and dividing the same 
into nine wards," is the " City of Lancas- 
ter." This suit should have been brought 
in the corporate name or title of the City 
of Lancaster. 

The above ordinance, it will be observed, 
is penal in its character, and provides for 
recovering a penalty. Hence it must be 
construed strictly, and cannot be so ex- 
tended as to give authority in the absence 
of express words to the plaintiff or peace 
oflScer, as in this case, to sue in his own 
name. Coke for use of Commonwealth vs. 
Jacoby, 2 W. N. C, 391. The Courts have 
held that a proceeding to recover a fine for 
the violation of a borough or city ordinance 
is not a summary proceeding. It is of a ci\dl 
nature, and is to be conducted according to 
rules applicable to civil cases. Hence we 
have said this suit was properly brought in 
debt for penalty; and where the penalty 
goes to the city or borough, the corporate 
name of such city or borough should be 
used as plaintiff; and where it goes to the 
person suing, the corporate name of the 
city or borough for the use of the in- 
former, naming him, must appear as plain- 



tiff. But when the action is qui tam^ a 
part of the penalty going to the informer, 
and a part to the city or borough, the in- 
former must be named as plaintiff, suing 
for himself as well as for the city or bor- 
ough. The ordinance above quoted gives 
all the penalty to the city, and therefore 
this suit should have been brought as 
above stated. Kensington vs. Glenat, 1 
Phila. R., 251. 

The transcript of the alderman does not 
set forth the offense and the ordinance vio- 
lated with sufficient clearness and precision. 
Every essential ingredient of the offense 
must be set out by the magistrate. The 
ordinance, if not in haec verba^ should be 
designated by number, section, or date of 
passage. And although it is stated, as 
appears on the magistrate's docket, " that 
the defendant, on Wednesday, May 23d, 
1883, did violate Section 11 of the ordi- 
nance relating, to markets of the City of 
Lancaster, by purchasing on said Wednes- 
day, being market day, within market 
hours, marketable provisions for the pur- 
pose of reselling the same," it is not stated 
that the said market so held, was within the 
limits of the said City of Lancaster. That 
precision seems necessary, when the suit 
is brought to recover a penalty under an 
ordinance. City of Phila. vs. Mintzer, 2 
Phila. R., 43 ; City vs. Hughes, 4 Phila. 
R., 148. 

This latter omission and others men- 
tioned, and the suit not having been 
brought in the corporate name of the City 
of Lancaster, we are of opinion, are matters 
fatal to these proceedings, and the judg- 
ment must be reversed. The principle 
above stated sustains the first exception 
filed ; and we may add in support of the 
fourth exception, that it should appear in 
the evidence direct, or by evidence raising 
a strong legal presumption, that defendant 
not only did purchase marketable provision 
as stated, but that he bought the same " for 
the purpose of retailing or reselling the 
same." 

Judgment reversed. 
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Mnlilenberg's Appeal. 
Construction of will — Vested and contin- 
gent legacies — Effect of the word 
" hdrs:' 

Testator bequeathed the rents, incomes, and 
interest of the balance of his estate to his wife 
for life, and directed that at her death the real 
estate should be sold, and the fund, with the 
balance of the estate, should be divided "bv 
giving an equal share to each child or its heii-s." 

Held, — That the legacy to the children vested 
at the death of testator. 

Patterson m. Hawthorne, 12 8. & R., 112; 
King vs. King, 1 W. & 8., 205 ; Reed vs. Buck- 
ley, 1 W. & 8., 617 ; Buckley vs. Reed, 3 H., 
S3 ; Manderson v». Lukens, 11 H., 31 ; McGill's 
App., 11 P. F. 8., 46 ; Provenchare's App., 17 
P. F. 8., 463 ; McClure's^ipp., 22 P. F. 8., 414, 
followed. 

From the decree of the Orphans' Court 

of Lancaster County. 

October 11, 1883. Opinion of the Court, by 
Gordon, J. 

The second of the following two items 
of the will of Dr. F. A. Muhlenberg, de- 
ceased, is that upon which the present con- 
troversy turns : 

"All the rents, incomes and interest 
arising out of the balance of my estate, 
real, personal, and mixed, after first de- 
ducting annuities, repairs, taxes, and all 
other necessary expenses, I direct to bo 
paid my wife, Ann E. Muhlenberg, semi- 
annually, by my executors during her nat- 
ural life, for the support and education and 
maintenance of my minor children." 

" After the death of my wife, Ann E. 
Muhlenberg, I direct my executors, or the 
survivor of them, to sell all my real estate, 
collect all outstanding moneys, and divide 
the amounts, by giving an equal share to 
each child, or its heirs." 

The widow died in 1881, and Charles P., 
one of the sons of the testator, died some 
ten years before his mother, unmarried and 
intestate. On distribution in the court be- 
low, the administrator of Charles P. Muh- 
lenberg claimed the bequest as due to the 
estate of his decedent under the will above 
mentioned. This claim was resisted by the 
appellants, who insisted that the legacy was 
in its character contingent, and so lapsed 



legatee 



before the 



on the death of the 
widow. 

The auditor appointed by the Orphans' 
Court to make distribution, after a careful 
investigation, and a very full and able opin- 
ion, awarded the controverted fund to the 
administrator, and in this he was affirmed 
by the court below, which decreed accord- 
ing to his recommendation. 

It is wearisome to be compelled to go 
over the stale and worn-out subject of vested 
and contingent remainders, and this espec- 
ially when the auditor has left nothing for 
us to say which is novel even in form. The 
legacy was of personal property; the direc- 
tion in the will to sell the realty worked a 
conversion. I do not understand this to 
be disputed. Indeed, no such dispute can 
arise, for if this was a devise of realty, no 
one would doubt that the word heirs oper- 
ated as a limitation, and there would be no 
question as to the character of the gift. 
But, notwithstanding the very learned ar- 
giunent of the counsel for the appellants, 
we cannot see that the question is more dif- 
ficult of solution, because the gift is of 
personalty. The will makes a final distri- 
bution of the estate or fund, and it is frac- 
tional only as to its enjoyment, the widow 
to have and enjoy the interest for life, and 
the corpus to be distributed among the 
children share and share alike at her death. 
If these legacies were not vested, we fail 
to see upon what contingency they were 
made to depend. The will indicates no 
contingency of survivorship at the death of 
Mrs. Muhlenberg ; on the other hand, it 
directs, without qualification, that at that 
period the estate shall be divided among 
the children. There is no time or other 
condition annexed to the substance of the 

g'ft, but merely to the time of enjoyment, 
ence, on all authority, the legacy must be 
treated as vested. McClure's App., 22 P. 
F. S., 414. Provenchare's Appeal, 17 P. 
F. S., 463, may be regarded as a case in 
point, and its facts do not certainly more 
strongly support the principle there de- 
cided than do those in the case in hand. 
Provenchare made a devise in trust to con- 
vert real and personal property into money, 
and to invest, inter alia^ for the use of his 
daughter-in-law, Maria Rutgers, during her 
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widowhood, and after her marriage or de- 
cease, over to his grandchildren, the in- 
come to be applied to their maintenance and 
education, and the capital to be paid to them 
as they respectively attained the age of 
twenty-one years. The auditor to whom 
the case was referred for disposition, held 
that the interests of the grandchildren were 
contingent, and did not vest until the death 
of the widow ; hence, those only who sur- 
vived her were entitled to take. But in this 
he Avas not sustained either by the court be- 
low or by this court. The argument for 
the appellant was, that as there was no 
beneficial enjoyment of the fund given to 
the remaindermen during the life of the 
first taker, there was no intention indicated 
that the legacy should vest before the time 
fixed for the beneficial enjoyment of the 
fund. 

It will be seen that there is here a con- 
cession that the principal sum vests imme- 
diately upon the death of Mrs. Rutgers, 
though its payment is deferred until the 
beneficiaries reach the age of twenty-one, 
and this because of the bequest of the in- 
terest or income for their use in the mean- 
time. But Mr. Justice Sharswood, who 
delivered the opinion of the court, perti- 
nently asked how it came that the bequest 
of the very same interest to Mrs. Rutgers 
for life could prevent the vesting of the 
fund at the death of the testator. In whom 
did the fund vest, if not in the grandchil- 
dren ? And the mere fact that the pay- 
ment of the principal and income were put 
oif until the widow's death, did not make 
the fund contingent. 

In the case in hand, as already ob- 
served, the testator appropriates the whole 
income of his estate to his wife for life, and 
on her death he empowers his executors to 
sell his real estate, collect all outstanding 
moneys, " and divide the amount by giving 
an equal share to each child or its heirs." 
After a direction so plain as this, how can 
there be any doubt that the testator not 
only intended to dispose, but did dispose of 
his whole estate ? — or that at the time of 
his death his estate should go to his chil- 
dren, their enjoyment thereof being post- 
poned only because there intervened the 
necessity of providing for the comfort and 



support of his wife during her life ? But 
then again, we have it well established in 
Pennsylvania by an unbroken line of deci- 
sions, that the word "heirs" when uncon- 
trolled by the expressed intention of the 
will, has the eflFect to vest a legacy which 
would otherwise be contingent. In other 
words, it is to be taken as a word of limita- 
tion, limiting the bequest in case of the 
death of the legatee before the time fixed 
for payment to his or her representatives. 
The question is fully discussed in McGilFs 
Appeal, 11 P. F. S., 46, and the cases of 
Patterson vs. Hawthorne, 12 S. & R., 
112 ; King vs. King, 1 W. & S., 206 ; 
Reed vs. Buckley, 5 W. & S., 617 ; 
Buckley vs. Reed, 3 Har., 83 ; and Man- 
derson vs. Lukens, 11 Har., 31, were fol- 
lowed and approved. In that case, Mr. 
Justice Thompson, after calling attention 
to the fact, that the contention was, whether 
the words should be taken as substitution- 
ary only, or as words of limitation, says : 
" The words in these cases specially adju- 
dicated upon are identical with those that 
give rise to the doubt in the case in hand." 
He then cites Chief Justice Tilghman's 
question and answer in Patterson vs. Haw- 
thorne : " What did the testator mean by 
the words ' or their heirs ? ' I under- 
stand it as if he had said, to be paid to 
such persons ^s would be entitled to it as 
their representatives by the law of the 
country ; that is to say, it was not in the 
case of the death of one to go to the sur- 
vivors, but to be considered as vested in 
the deceased child." The learned Jus- 
tice then adds : " It is not correct to say 
that this was an obiter dictum on the part 
of the Chief Justice. It was the very 
point in contest, and not whether the hus- 
band could have taken under the altema 
tive bequest." 

We have also the case of Mull vs. Smith, 
31 P. F. S., 393, in which it was held that 
the additional words in a bequest " or 
their legal heirs," were evidently used not 
to individuate grandchildren, but to supply 
a legal succession in the event of the death 
of any one of the legatees, and meant sim- 
ply legal representatives. 

Now, as there is nothing in Dr. Muhlen- 
berg's will which tends to qualify or limit 
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the effect of the word "heirs" following 
the bequest, even were the question other- 
wise doubtful, this would, under the au- 
thorities cited, determine the character of 
the legacies, and settle the contention in 
favor of the appellees. 

Appeal dismissed, and decree affirmed 
at the costs of the appellant. 

J. A. Endlich, for Appellants. 

H. M. North and Henry A. Muhlenberg, 
for Appellees. 



Sc¥ 4 §m^^ 



SUPREME COURT. 

Bobinson, Execntor, etc., vs, Freeman. 

Error to the Court op Common Pleas op 
Dauphin County. 

Witnesses — Competency — Proof of loss 

of papers. 

Previous to the Act of April 15, 1869, 
an interested witness was competent to 
testify to the loss of a paper. That act 
did not make any one incompetent who was 
competent before its passage. 

Judgment affirmed. 

Per Curiam. 

ISW. N. C.,564. 



Hendrick's Appeal. 

Certiorari to, and Appeal from Common 
Pleas of Montgomery County. 

Roads ^ streets and Myhways — Grades — 
Changes of grade — Assessment of 
damages — Constitutional law — Consti- 
tution of Pennsylvania — Art. XVI.^ 
Section 8— Act of March 26, 1853— 
Act of May P, 1871— Act of May 24, 
1878. 

Where an owner of land has sustained 
injury by a change of the grade of the 
street from the natural grade, he may re- 
cover damages therefor with the same 
effect as though the change had been from 
a previously established grade. 

Borough of New Brighton vs. United 
Presbyterian Church, 15 Norris, 331, fol- 
lowed. 

The borough of Norristown, although 



not directly invested with the right of tak- 
ing private property for public use, is 
liable to the owner of land abutting on one 
of its streets for damages occasionecj to his 
property by a change in the grade of the 
street made by the borough authorities. 

Decree reversed and procedendo award- 
ed at the cost of the appellee. 

Opinion by Green, J. 

13 W. N. C, 553. 



Long vs. McLanahan. 

Error to the Common Pleas of Clinton 
County. 

Mvchanics* Liens — Improvements — A d- 

d it ions — Repairs — Alteratioiis — 

Building Contract — Act of June 16, 

1886. 

A., for a nominal annual rent, leased 
from B. an old furnace property with water 
power thereon, for a term of ten years, 
covenanting to repair, improve, and rebuild 
the furnace so that it should be fit for man- 
ufacturing iron. In no case was A. to 
remove his improvements, but if he elected 
to surrender the lease at the expiration of 
three years, he was to be equally inter- 
ested with the lessor in said improvements. 

Held, that the lease amounted to a 
binding contract, and that the property waa 
bound for all improvements made under the 
terms of that contract, if they came within 
the mechanic's lien laws. 

Where the lessee in such case resolved 
to substitute steam for water power, and 
accordingly constructed a boiler-house and 
engine-house, it was held that the contract 
did not authorize such erection so as to 
render the lessor's property subject to a 
mechanic's lien therefor. 

The premises were not liable to a me- 
chanic's lien for alterations and repairs, even 
though made with the consent of the lessor, 
the Act of May 1, 1861 (P. L., 550,) 
not being in force in Clinton county, where 
the premises were situate. 

The fixing of the stack so that in out- 
ward appearance it remained the same, and 
the patching of the broken stone walls of 
the casting-house with boards, and putting 
on a new roof, amounted to repaira only, 
not entitling the person doing the work or 
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furnishing the materials, to a mechanic's 
lien therefor. 

Even had the lease authorized the erec- 
tion of the engine-house and boiler-house 
so as to justify the filing of a lien for them 
under the acts of June 16, 1836 (P. L., 
696), and April 21, 1856, (P. L., 496) 
the claim in this case would have been bad, 
SiS it was filed against the whole premises 
and not against the new erections specifi- 
calhr. 

Judgment reversed. 

Opinion bv Trunkcy, J. 

13 W. N. C, 555. 



Norton vs. Lehn. 

Error to the Common Pleas op Northamp- 
ton County. 

Contract — Evidence — Implied Ai/ree- 
ment, 

A. being the purchaser of certain goods 
from B., failed to comply with the terms 
of the sale, but subsequently brought an 
action against B. for breach of contract, 
alleging that the time for performance had 
been extended by agreement. This B. 
denied. On the trial the Court charged 
that if the evidence of the plaintiff and 
•defendant seemed to the jury of exactly 
the same weight, one effectually neutralized 
the other. 

Held^ that though this might be true, in 
the abstract, it was error so to charge the 
jury as it tended to draw off their minds 
from the true question in the case, whether 
there had been an extension or not. 

It is error to charge a jury that they 
may imply an agreement where there are 
no facts from which an agreement can be 
implied. 

Judgment reversed, and a venire facias 
de 710 vo awarded. 

Opinion by Sharswood, C. J. 

18 W.N. C, 559. 



Ecoff vs. Gillespie. 

Error to the Common Pleas Xo. 1, of Alle- 
gheny County. 

Practice — Affidavit of defence — Surety- 
ship — Alteration of Kecogjiizance, 

An averment in an affidavit of defense. 



that a recognizance of bail sued on was 
materially different from the one defendants 
agreed to and did execute, and that the 
changes were made without their knowl- 
edge or consent, is sufficient to carry the 
case to a jury. 

Judgment reversed, and a procedendo 
awarded. 

Opinion by Sterrett, J. 

13 W. N. C, 564. 



Ohamberlain vs. Summit Gas Oompany. 

Error to the Common Pleas of McEban 
County. 

Contract — Implied Contract — Gas used 
for fuel for drilling oil wells — Tortious j 
use of — Liability of contractor. 

C. contracted to drill an oil well for the 
Empire Gas Company, who were to furnish 
the fuel required. The superintendent of 
the company, without their knowledge, 
agreed that if the contractor could not get 
gas enough from wells on the company's 
property to furnish fuel for drilling the 
Avell, he could get it from the Summit Gas 
Company. 

Instead of ordering the gas upon the 
credit of the Empire Gas Company, the 
superintendent ordered it on the credit of 
the contractor, who had not authorized him 
to do so, and who had made no contract 
with the Summit Gas Company for the gas. 
Upon entering upon the company's lands, 
the contractor found a boiler and gas con- 
nections there which had been used by a 
former contractor in sinking wells. These 
connections he simply changed, and used 
the gas from the Summit Gas Company's 
work in sinking the well. In an action by 
the Summit Gas Company against the con- 
tractor to recover the value of the gas used 
by him : 

Held^ That there was a legal implication 
of a contract on the part of the defendant 
to pay for the use of the gas, and that 
therefore the plaintiff was entitled to judg- 
ment. 

Trunkey and Sterrett, JJ., dissent. 

The judgment is affirmed. 

Opinion by Gordon, J. 

13 W. N. C, 561. 
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§ttarter M^ssiatf^. 



Q. S. OF LANCASTER COUNTY. 

Snavely et al. vs. School Directors of 
Bapho Township. 

School directors — Duties of — Buildinc/ 
of school houses — Power of Court of 
Quarter Sessions to remove — Act of 
May 8 J 1864 — Construction of. 

The Court may compel Bchool directors to 
perform their duties or restrain them when tliey 
transcend their powers ; but. it cannot interfere 
in matters left to their judgment and discretion. 
even though they exercise such powei-s unwisely. 

A Board of School Directors, having taken 
official action and exercised their judgment as 
to the number of school-houses necessary for a 
district, cannot be removed even though the 
Court be of opinion that they have failed to pro- 
vide a sufficient number for the convenience of 
all the citizens of the district. In such case 
they are alone answerable to their constituents. 

Citation to the School Directors to ap- 
pear and show cause why their seats 
should not be declared vacant, and other 
Directors appointed in their stead, &c. 
The facts of this case are as follows : 
A petition was filed and presented to 
the Court of Quarter Sessions of Lancaster 
County on June 23, 1883, setting forth 
that the petitioners were citizens residing 
in Raphe Township, Lancaster County ; 
and that by reason of the great number of 
children, and the long distance between 
tiie school houses there were not a suffic- 
ient number of schools in that part of said 
township in which they reside, comprised 
in the four sub-school districts in their pe- 
tition mentioned, for the education of every 
individual above the age of six and under 
twenty-one years who desired admission 
and instruction. That they had made re- 
peated application to the Board of Direc- 
tors of 8sid school district for additional 
school facilities, and had been refused. 



They therefore asked the Court to issue a 
citation directed to the School Directors, 
commanding them to appear, and show 
cause, if any they have, why their seats 
should not be declared vacant, and others 
appointed in their places. A citation was 
issued and served, and on July 30, 1883, 
the School Directors filed an answer thereto. 
They admitted that they were the school 
directors of Raphe Township, and that the 
petitioners or some of them about a year 
ago, and once since, made application to 
them for a new school-house, which they 
desired to have erected on the property of 
Mr. Metzgar, one of the petitioners, or in 
that immediate vicinity. That the Board 
of Directors at regular meetings took 
official action on the same, and decided 
that there was no necessity for said build- 
ing. They further answer that the official 
reports made to the Board in 1882 and 
1883 show that the average attendance at 
the schools in the vicinity were : Hafisler's 
School-house, 25 ; Back's Run, 31 ; Sun- 
ny^ide, 27 ; Union Square, 37, and Nau- 
man's, 34, while each of these school- 
houses will accommodate 64 pupils with 
seats and desks. They respectfully sub- 
mitted to the Court that all the matters 
complained of were matters clearly left by 
law to the exercise of their judgment and 
discretion, and therefore prayed that the 
citation should be dismissed at the cost of 
petitioners. 

D. McMullen for citation. 

H, C. Brubaker contra. 

November 17, 1883. Opinion delivered 
by Livingston, P. J. 

Quite a number of witnesses have been 
examined, and their testimony presented 
to the Court. Some of them say that in 
their judgment a new school-house should 
be erected at the point indicated; some 
say the distance for small children to the 
school-houses now erected is too great; 
and some say that a few families would be 
better accommodated by the erection of a 
new school-house. Some would not urge 
the board to build, and others express in- 
diffierence. No one swears there is not 
room and desks and seats enough in the 
school-houses already erected to accommo- 
date many more pupils than reside in the 
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territory described by the petitioners. 
The Board of Directors have had the mat- 
ter under consideration twice oflScially, and 
each time decided not to build, because in 
their judgment there was no necessity for 
a' new school-housiB at the point proposed. 
They have, therefore, taken oflScial action, 
and exercised their official judgment upon 
the subject presented. 

Should or can the Court remove them 
and appoint others in their stead ? The 
laws of this Commonwealth require of 
school directors that " they shall establish 
a sufficient number of common schools for 
the education of evfery individual between 
the ages of six and twenty-one years in 
their respective districts, who may apply 
for admission and instruction, either in 
person or by parent, guardian, or next 
friend," and there does not appear to be 
any other rule given by which the number 
of schools to be established in any school 
district is to be determined. Nor is there 
any fixed rule as to the distance there shall 
be between the school-houses in a school 
district. Very much is left to the sound 
discretion and judgment of the Board of 
Directors with reference to these matters. 
If all the members of any Board of Direc- 
tors shall neglect or refusfe to perform their 
duties by levying the tax required by law, 
and to put or keep the schools in operation 
so far as the means of the district will ad- 
mit, or shall neglect or refuse to perform 
any other duty enjoined by law, the Court 
of Quarter Sessions of the proper county 
may upon complaint in writing by any six 
taxable citizens of the district, and on due 
proof thereof, declare their seats vacant 
and appoint others in their stead, &c. In 
the Derby Township Sch6ol District, 2 
Pearson, 24, the Court say : "We do not 
consider that it is a fair construction of the 
Acts of Assembly to say that the directors 
can be removed in every case where the 
Court might diflfer with them as to the 
mode of carrying out the school system. 
The extreme measure of removal was 
intended' to be applied to a plain neglect or 
refusal to perform their duty, and not to 
cases left by the law to their sound discre- 
tion as to the manner of its performance." 
In tiie Cass Township Case, 6 Wr., 358, it 



is said : " Tlie Courts may compel school 
directors to perform their duties, or restrain 
them, when they transcend their powers, 
but they cannot interfere where they exer- 
cise their unquestionable powers unwisely." 
See also hu re Directors of Morrisville 
Borough School District, 3 Phila., 181 ; 
Freeman v$. School Directors, 1 Wr., 385 ; 
Heard vs. School Directors, 9 Wr., 95. 
There is no appeal from an indiscreet exer- 
cise :»f a clearly granted discretion, and 
while there ought always to be a sufficient 
number of school-houses properly and con- 
veniently located in every district, "the 
number, location, size and arrangement of 
school-houses, and the necessity of estab- 
lishing and discontinuing them have been 
decided by the courts of the several coun- 
ties to be questions for the discretion of 
the proper board of directors, without con- 
trol by judicial authority, so long as a rea- 
sonable provision is made for the wants of 
the . district in these respects. (School 
Laws and Decisions, 43, § 90). Still, 
though a board which neglects to provide 
a sufficient number of comfortable school- 
houses — at proper points — within a reason- 
able distance of all the pupils, presided 
over by as good teachers as can be readily 
procured, and furnished with suitable fur- 
niture and apparatus, may not be liable to 
direct judicial control, it certainly neglects 
a plain duty and betrays a sacred trust of 
the community," and this the community 
usually remedies at the next election. 

The case under consideration is not one 
of neglect, failure, or refusal to act or per- 
form their duties as school directors on the 
part of respondents, but is rather in the 
nature of an appeal from the manner in 
which they have used their judgment, and 
exercised their discretion in the perform- 
ance of their official duties. In our judg- 
ment under the law as contained in our 
statutes and construed by our courts, we 
have no right or authority to interfere, or 
to declare the seats of the respondents 
vacant, and appoint other school directors 
in their place and stead. We therefore 
dismiss the citation and petition at the 
costs of the petitioners. 

Petition and citation dismissed. 
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C. p. OP LANCASTER COUNTY. 
Jolm D« Henderson vs. H. M. Alexander. 

Certiorari — Rule to quash — Power of 
Deputy Prothonotary — Hearing — 
Judgmeiit — When such Judgment will 
be reversed, 

A Deputy Prothonotary has full power to per- 
form all act« that the Prothonotary is authorized 
to do, and where a writ of certiorari is issued 
upon an affidavit made before such deputy the 
Court will sustain the same. 

An Alderman cannot absent himself from his 
office during the time fixed for a hearing, and 
after such time has elapsed and in the absence 
of the defendant and his counsel, enter judgment 
for the plaintiff for want of an appearance. 

The time fixed for the hearing having expired, 
and no magistrate being present to hear the case, 
the defendant was not bound to remain, and, as 
the authority of the Alderman by virtue of that 
writ had ended, he had no power to enter judg- 
ment by default, or issue an execution upon it. 

When an Alderman does under such circum- 
stances enter judgment, and issue execution, the 
Court will set aside his proceedings. 

June Term, 1882. No. 1. 

Certiorari. 

Rule to show cause why the writ of cer- 
tiorari should not be quashed. 

On April 11, 1882, a summons was is- 
sued by Alderman A. K. Spurrier com- 
manding the defendant to appear on April 
17, 1882, between the hours of 8| and 9 
o'clock a. m., to answer the suit of plain- 
tiiF. The summons was served, and the 
record of the justice shows that the de- 
fendant failed to appear and judgment was 
therefore entered against him in favor of 
plaintiff for $16.89 and costs of suit. 

The facts, however, as proved by the 
defendant, show that on the morning of the 
hearing, defendant accompanied by his 
counsel, D. B. Case, Esq., appeared at the 
oflSce of the Alderman about 8.45 a. ra., 
but that the Alderman was not present at 
that time. They waited for him until 
about 9.15 a. m., and as he had not yet 
made his appearance, they left. The Al- 
derman never notified defendant of any 
adjournment of the hearing, nor was judg- 
ment rendered against him during the 



hours fixed by the summons* After de- 
fendant left, the Alderman appeared at his 
oflSoe, and having heard the testimony of 
two witnesses of plaintiff entered judg- 
ment against defendant. This judgment 
was entered about 9.30 a. m. Execution 
was issued on the judgment, and defendant 
then had this certiorari issued. The affi- 
davit upon which the certiorari issued was 
made before P. E. Slaymaker, Deputy 
Prothonotary, and the jurat was signed by 
him. The plaintiff then obtained the above 
rule to show cause why the writ of certio- 
rari should not be quashed, alleging that 
under the Act of Assembly the affidavit 
must be made before a Judge of the Court 
or the Prothonotary. 

£. K, Martin for certiorari. 

J, Hay Brown contra, and for rule to 
quash. 

November 17, 1883. Opinion delivered 
by Livingston, P. J. 

In Greason's Case, 5 S. & R., 383, un- 
der the Act of 29 March, 1788, on the 
registry of a negro or mulatto servant, the 
Clerk of the Peace is authorized and re- 
quired to administer the necessary oath. 
The Act was fully complied with, except 
that the oath required to be administered 
by the Clerk of the Peace was taken be- 
fore and administered by William Lyon, 
Deputy Clerk of the Peace of the County 
of Cumberland, and the only question was 
whether the Deputy Clerk had power to 
administer the oath. Tilghman, C. J., 
inter alia^ says : "By this Act the Clerk 
of the Peace is authorized and required to 
administer the oath, and as it was well 
known that it was usual for the Clerks of 
the Peace to appoint deputies, there can be 
no doubt but it was the intent of the Act, 
that in such case the deputy should admin- 
ister these oaths. In general where a 
deputy is appointed, he has the whole 
power of the principal, and there can be 
no reason why the power of administering 
an oath should be withheld. It is certain 
then that Wm. Lyon had all the power of 
his principal, as far as the principal could 
transfer it, and as to the Legislature the 
best construction will be to imderstand 
their Act according to general usage and 
convenience. As far as I have been able 
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to ascertain this usage, it has been for the 
Deputy Clerk to administer oaths where his 
principal could do it. I am therefore of 
opinion that Mr. Lyon did not exceed his 
lawful authority in the present instance." 
The convenience of the practice is obvious, 
and where the construction of a statute is 
doubtful, convenience should turn the scale. 
In Reigart vs. McGrath 16 S. & R., 65, 
it was held that on appeal from an award 
of arbitrators to the Mayor's Court of the 
city of Lancaster, the Deputy Clerk of the 
said court is competent to administer the 
oath. In re Contested Election of 1868, 
2 Brew. 1 ; Drumheller vs. Mumaw, 9 
Barr, 19; Hartman vs. Dowdel, 1 R. 281. 
Gibson, J., says, " It is not disputed that 
in respect to the power in question, the 
Legislature has put the clerk of the Mayor's 
Court of this city on a footing with the 
Prothonotaries of the Common Pleas, and 
these have express power to administer 
the oath by the terms of the arbitration 
act. The question then is whether the 
power may be delegated, and the case of 
Commonwealth vs. Ureason goes far to de- 
termine that it may. It is certain that 
inferior offices which involve no peculiar 
trust may be executed by deputy, and such 
I take to be the office of Prothonotary of 
the Common Pleas or clerk of the Mayor's 
Court of this city. In construing statutes 
regard must be had to public convenience 
as an object of primary consideration ; and 
how far this will be promoted by the con- 
struction which I have indicated may be 
judged by the practice that has immemori- 
ally prevailed. The duties of almost every 
Prothonotary in the State are performed, 
either wholly or in part, by clerks who 
act under a parol authority, and often in 
the absence of the principal. Nor can it 
be otherwise so long as the principal shall 
be subject to those contingencies which 
happen to all men. Sickness may prevent 
him from executing his office in person ; 
whilst the business of suitors may be too 
urgent to admit of delay, and were thev 
to await his recovery the right of appeal, 
for instance, might be frustrated by his in- 
ability to take Sie necessary bail and ad- 
minister the oath within the period pre- 
scribed by law." In the Commonwealth, for 



use of Allen and others, vs. Finney, 17 S. k 
R., 282, Huston, J.yinter aliay says, (The 
recognizance of bail was taken by a Deputy 
Prothonotary.) "Another objection was 
taken that the Prothonotary did not appear 
to have been personally present, though 
his deputy and clerk, who it is admitted 
transacted all the business of the office, 
was, and attests it. Much learning, use- 
less in this case, was exhibited in proving 
that a recognizance must be taken in a 
court, or before a judge, and of course 
could not be before a deputy. Our act of 
1791, Section 12, expressly gives to the 
Prothonotaries of the several courts power 
to take bail, etc. It has never been ques- 
tioned, nor can it be, that a Prothonotary 
may make a deputy, and a deputy may do 
all the acts which his principal can do." 
In Reigart vs. McGrath, supra, the court 
below considered the administration of an 
oath a judicial act, and that a judicial 
officer could not delegate his power unless 
specially authorized to do so by his com- 
mission, but in this as we have seen they 
were in error. 

Applying the principles laid down in the 
foregoing decisions to the case in hand, we 
are of opinion that the above rule must be 
discharged and therefore it is discharged. 
' In this case the Alderman issued a sum- 
mons on April 11, 1882, to appear April 
17, 1882, between the hours of 8| and 9 
o'clock a. m. The summons was served, 
and the proceedings returned show that 
" April 17, defendant failed to appear. 
Plaintiflf appears with witnesses, and Plff. 
et al. sworn, and upon a full examination 
of the facts of the case, judgmLont for 
plaintiflf for $16.89 and costs of suit, etc." 

The exceptions are : — 

1st. That said Dr. H. M. Alexander, 
defendant, presented himself with his coun- 
sel at the office of AMerman Spurrier in 
the City of Lancaster, between the hours 
of 8 1 and 9 o'clock a. m., on April 17, 
1882, but that the Alderman did not appear 
at any time between said hours, nor was 
there any hearing or judgment recorded at 
any time between those hours. 

2d. That there was not, and the record 
does not show that there was, any render- 
ing of public judgment, nor that the de- 
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fendant had any knowledge of such judg- 
ment. 

These exceptions raise points which re- 
late to the conduct of the Alderman, and 
his jurisdiction at the time of the entry of 
the judgment in the cause, and therefore 
no question is raised as to the admissibility 
of parol testimony. The proceedings re- 
turned show that by the summons issued 
the defendant was commanded to appear 
before the Alderman at his oflBce in the city 
of Lancaster, on Monday the 17th day of 
April, 1882, between the hours of 8J and 
9 o'clock in the forenoon to answer John 
D. Henderson, etc., and that defendant 
failed to appear, while the testimony most 
explicitly and clearly shows, that the de- 
fendant did not only not fail to appear, but 
that he did with his counsel appear at the 
office of the Alderman at about 8.45 a. m., 
on the 17th day of April, 1882, and re- 
mained there until after 9 o'clock, a. m., 
and that the Alderman was not in his office 
during that time, and after the time stated 
in the summons had elapsed they left the 
office, and defendant returned home and 
no hearing was had. Th6 Alderman in his 
testimony says he was not at his office 
until after the expiration of the time fixed 
for the hearing of the case, and that he 
waa then informed that the defendant and 
his counsel had been there and had left. 
That he then heard testimony and entered 
judgment in his absence by half-past nine 
o'clock. The testimony does not show 
that defendant was ever notified that judg- 
ment had been entered against him until 
after the twenty days limited for appeal 
had expired, and an execution had been is- 
sued upon it. 

On the face of the proceedings the judg- 
ment appears to have been entered by de- 
fault of appearance by defendant. The 
hour or time of its entry is not stated. 
Where an Alderman enters judgment by 
default the hour should be named or he 
should state that at the time or hour stated 
in the summons plaintiff" appears, defendant 
does not appear, etc., etc. Lindsay vs. 
Sweeny, 6 Phila., 309. The judgment 
was not, however, in any proper sense of 
the term a judgment by default of appear- 
ance of defencknt, for he did appear and 



remained in the office until after the expi- 
ration of the time stated in the summons, 
and when it expired there being no magis- 
trate present to hear the case, and no 
change of hour made or continuance or^ 
dered by the magistrate, he was not bound 
to remain longer. The authority and juris- 
diction of the Alderman under and by vir- 
tue of that writ had ended and he had no 
right to enter a judgment by default there- 
after under it. If such a thing may be 
done the Alderman might absent himself 
from his office until after the last minute 
of the day, and then although a defendant 
had waited hour after hour upon him, enter 
judgment against him by default of an ap- 
pearance. 

The Alderman having no authority to 
make such judgment, or to issue execution 
upon it, the proceedings must be reversed 
and set aside. 

Proceedings reversed and set aside. 



Schnm et al. vs. The Penna. B. B. Co. 
C. P. OF LANCASTER COUNTY. 

Action on the case — Railroad Company 
Meyligence — Contributory Negligence 
Non-suit, 

It is the duty of a traveller on a public high- 
way to stop and look and listen before crossing 
a railroad ; not so doing is contributory negli- 
gence in itself. 

Schum accompanied by his wife, driving a 
horse and phaeton on the crossing of a public 
road was killed by a passing train on the rail- 
road. There was no testimony as to whether he 
stopped, looked and listened, before going on 
the railroad. The testimony, however, elicited 
the fact that if he had looked he could have seen 
the train before reaching the crossing. 

Held, that the plaintiff was not entitled to re- 
cover; and therefore non-suit was entered. 
Carrol vs, P. R. R. Co., followed. 

JjkNUARY Term, 1881. No. 8. 

Action in case by John E. Schum et al. 
against the Pennsylvania Railroad Com- 
pany to recover damages for the death of 
their father Philip Schum, caused by the 
alleged negligence of the defendant's serv- 
ants. 

December 4, 1883. Trial before Liv- 
ingston, P. J. 

PlaintifiPs evidence was to the following 
eflFect : 
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On the morning of July 9, 1880, be- 
tween the hours of eleven and twelve 
o'clock, Philip Schum, accompanied by his 
wife Anna Margaret, who were driving in 
a horse and phaeton over a public highway 
towards Marietta, were struck bv the 
Niagara Express on Peifer's Crossmg of 
the Pennsylvania Railroad near the village 
of Salunga and killed ; that there was no 
sign-board to indicate the railroad crossing, 
and that the train was moving at a rapid 
rate of speed ; that the view of the rail- 
road from the public road over which Mr. 
Schum and wife were driving was obstruct- 
ed for a considerable distance before reach- 
ing it, by a cornfield, lot of brush, and a 
small willow tree, and that neither was the 
whistle sounded nor the bell rung by the 
engineer. After the counsel for plaintiffs 
rested, the counsel for defendant moved 
the Court to enter judgment of non-suit. 

IT, M, North for motion. 

The testimony on the part of the plain- 
tiffs elicited the fact that Schum was in a 
position to see the train several hundred 
feet down the track before he reached the 
crossing, and that tbe approaching train 
was distinctly visible ; not seeing it, or see- 
ing it and not heeding it was negligence on 
his part, precluding the right to recover. 
Carrol v%. P. R. R. Co., 12 W. N. C, 
348 ; Read. & Col. R. R. Co. vb. Ritchie, 
13 W. N. C, 197 ; Baker v«. Fehr, 1 
Out., 70 ; P. R. R. Co. vs. Beale, 23 P. 
F. S., 504; P. R. R. Co. vs. Ogier, 11 
Cas., 60. 

Marriott Brosius^ contra. 

No one having seen Schum approach- 
ing the railroad crossing the presumption 
is that he stopped, looked and listened be- 
fore he attempted to cross the railroad, 
and that he had done all that was required 
of him ; and although from the evidence it 
might have been inferred that if he had 
stopped, looked and listened he would have 
seen the approaching train, it was for the 
jury to determine the fact. P. R. R. Co. 
vs. Weraer, 8 Nor., 64 ; P. R. R. Co. vs. 
Weber, 26 P. F. S., 157 ; Weiss vs. P. 
R. R. Co., 29 P. F. S.,387 ; Lehigh Val- 
ley R. R. Co. vs. Hall, 11 P. F. S., 361 ; 
P. R. R. Co. vs. Weiss, 6 Nor., 447 ; P. 
R. R. Co. vs. Miller et ux., 6 Nor., 395. 



The Court. Let judgment of non suit 
be entered. 

Non suit entered. 

On motion of counsel for plaintiff Court 
grant a rule to show cause why judgment 
of non suit should not bo stricken off. 
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Try et al. vs. Commonwealth to the use of 
Hemly.* 

Insolvents — Discharge of — Bond — For- 
feiture of — When petition for dis- 
charge must he presented — Term of 
Court— Act of April 17, 1869. , 

A petition for the discharge of an insolvent 
debtor must be presented at the next term of 
Court after the bond is given. 

If the insolvent does not appear and present 
his petition at that term, his bond will be for- 
feited. 

May Term, 1879, No. 4. 

Error to the Court of Common Pleas of 
Lancaster County. 

This was a case stated for the opinion 
of the Court. 

At April sessions 1876 the Grand Jury 
found an indictment against Albert Garman 
for fornication and bastardy, and on trial 
had, he was convicted. The Court gave 
him the usual sentence and he was com- 
mitted to prison for failure to comply with 
the same. 

On November 22, 1876, he made appli- 
cation for his discharge under the insolvent 
laws and filed his bond with Martin H. 
Fry as surety in the sum of three hundred 
dollars which was duly approved, where- 
upon he was discharged. The conditions 
of said bond were "That if the said 
Albert Garman shall appear at the next 
term of the Court of Common Pleas of the 
said County and then and there present 
his petition for the benefit of the insolvent 
laws of this Commonwealth," etc. On 
January 15, 1877, said Garman presented 
his petition and the Court ordered it to be 
filed, and, having directed the usual publi- 



♦The al ove opinion, having never befoi*e bc'n 
publish ci. l8 insi'ited herein by request. 
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cation, fixed March 19,1877, at 10 o'clock 
a. m., for the hearing. Suit was then 
brought on the bond the allegation being 
made that it had become forfeited by rea- 
son of said Garman not having presented 
his petition at the next term of court. 

Patterson, A. L. J., entered judgment 
in favor of the plaintiff on the case stated, 
whereupon defendants took out this writ of 
error. 

J. B. Amwake for plaintiffs in error. 

A . J. Eberly for defendant in error. 

May 19, 1879. Per Curiam. 

The bond of Garman with Fry as surety 
that Garman should take the benefit of the 
insolvent laws was approved and filed 
November 22, 1876. It was a condition 
that Garman should appear at the next 
term of the Court of Common Pleas of 
Lancaster County and there and then pre- 
sent his petition. The Act of April 17, 
1869, Pamph. Laws, 1187, provides that 
the term in that county shall commence on 
the third Monday of each and every month 
except July. The next term therefore 
after the filing of the bond was the third 
Monday of December, but Garman did not 
appear and file his petition until the next 
January Term. The bond was therefore 
forfeited. 

Judgment affirmed. 



#»¥ 4 f ««f^* 



SUPREME COURT. 

Guyer vs. Harrison. 

Error to the Common Pleas of Union 
County. 

Act of 11th Aprils ISJ/B — Married wom- 
en — Nece%9ary improvement and en- 
hancement of their separate estates — 
What is not — Proof necessary to hold 
them liable for,, 

A., a married woman, engaged B., a 
member of the bar, to represent her in 
proceedings undertaken to contest her 
father's will, under which she was a bene- 
ficiary, but in a smaller degree than she 
would have been under the intestate laws. 



Her husband, who was an executor and a 
devisee under the will in question, took no 
part in the contest, which resulted in the 
defeat of the contestants. In a suit 
brought by B. to recover from A. the 
value of his services, no testimony having 
been offered as to the necessity of the 
contest for the preservation of her rights. 

Heldj that plaintiff was not entitled to 
recover. 

Judgment affirmed. 

Opinion by Trunkey, J. 

13 W. N. C, 537. 



Hoff V8. Eoerper. 

Error to Common Plbas op Schuylkili^ 
County. 

Husband and wife — Contract of wife — 
Necessaries — Book entries — Charges of 
sundries 

The entry of "sundries" without more, 
in a charge against a married woman, is not 
sufficient proof that the articles of whicb 
the charge was made up were necessaries. 
Where charges are made against a husband 
and wife, the presumption is that the sale 
has been made on his credit, but that pre- 
sumption may be overcome by other evi- 
dence. 

The primary presumption where a wife 
buys necessaries for the family of her hus- 
band and herself is that she is acting as 
his agent, for on him lies the duty of fur- 
nishing and paying for them. In order to^ 
charge her, it must clearly appear that the 
goods in question were purchased by her 
on her own credit, and that they were nec- 
essaries. 

Judgment reversed. 

Opinion by Sterr^tt, J. 

13 W. N. C, 539. 



Man vs. Marr. 

Error to Common Pleas of Northumber- 
land COIT^TY. 

Practice — Referee — Act of May I4, 
1874— Act of April 22, ^1874—Evi- 
dence. 

The report of a referee appointed under 
the act of May 14, 1874 (P. L., 166) 
must state separately and distinctly the 
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facts found, and the conclusions of law re- 
sulting from the facts. If it fails to do so, 
a judgment founded thereon will be re- 
versed. 

Judgment cannot be entered on such re- 
port until thirty days has elapsed after the 
filing of the same. A judgment entered 
on the same day the report is filed will be 
reversed. 

On the trial of a feigned issue to ascer- 
tain the amount due upon a judgment, evi- 
dence is admissible on behalf of the de- 
fendant to show that the same had been 
fully paid and satisfied. 

Judgment reversed, report and award set 
aside and procedendo awarded. 

Opinion by Green, J. 

13 W. N. C, 544. 



Bea's Appeal. 

Appeal prom a Decree op Common Pleas 
No. 1, Allegheny County. 

Courts — Jurisdiction — Policy of the law 
— Parties can not by any agreement 
oust the jurisdiction of the courts. 

Parties before dispute arisen cannot 
relinquish their rights to adjudication by 
the courts of conflicting claims which may 
thereafter arise. 

They may create by agreement, as a 
condition precedent to invoking the juris- 
diction of the ordinary tribunals, an extra- 
ordinary one to liquidate or adjust the 
matters in difference; but that does not 
close the courts of law, for an award of 
such a tribunal is only enforceable there. 

An assignor, by nominating in his as- 
signment a particular court for the adjust- 
ment of differences concerning the assigned 
property which may arise, cannot oust the 
jurisdiction of other courts which would 
otherwise take cognizance of the matter. 

In an application for an accoimt against 
a trustee, he cannot set up in his defence 
an agreement that another court should 
distribute the trust funds ; such agreement 
was not for his benefit. 

Decree reversed and procedendo 
awarded. 

Opinion by Clark, J. 

13 W. N. C, 546. , 



Quick vs. Miller. 

Error to the Common Pleas op Susque- 
hanna County. 

Pleadings — Omission in^ cured by ver- 
dict — Married women — Husband^ s lia- 
bility for torts of wife — Act of April 
11, 184,8 — Practice — Recognizance in 
error — Act of June 8, 1881, 

In an action against husband and wife 
for slander uttered by the wife, the narr 
omitted to aver the absence of the husband 
at the time the words were uttered. De- 
fendant pleaded justification, and a verdict 
was had for plaintiff. Judgment being 
arrested as to the husband by the Court 
below : 

ffeldj that the verdict cured the omis- 
sion. 

By the Act of April 11, 1848 (P. L. 
536) no exemption is given the husband 
from liability for his wife's torts other than 
that if a judgment is obtained against him 
for such torts, execution shall first be had 
against her property. 

Under the Act of June 8, 1881 (P. L., 
80), the recognizance in error should be 
sufficient merely to secure payment of all 
costs that may be legally taxed against the 
party who obtains the writ. 

The order for the arrest of judgment as 
to L. B. Miller, one of the defendants, is 
reversed. 

Opinion by Trunkey, J. 

14 W. N. C, 1. 



Taylor vs. Hanlon. 

Error to the Common Pleas op McKean 
County. 

Trover and conversion — Practice — 
Amendment — Act of May 10, 1871. 

By virtue of the provisions of the Act 
of May 10, 1871 (P. L. 265,) a Court is 
justified on the trial of a cause in allowing 
an amendment in the form of the action. 

In an action of trover for a horse, plain- 
tiff cannot recover for unskillful medical 
treatment of the animal by the defendant. 

Judgment reversed. 

Opinion by Paxson, J. 

14W. N. C.,8. 
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C. p. OF LANCASTER COUNTY/ 

D. W. Hamiah et al. vs. John Mowrer. 

Costs — Difference between fees and costs 
— Party allowed costs for necessary 
expenses. 

Costs are a legal allowance to a party for ex- 
penses in conducting his suit, and fees are a com- 
pensation to an officer for services rendered in 
the prepress of the cause. 

A de&ndant, in whose favor an award of arbi- 
trators is given, is entitled to recover from the 
plaintiff for serving his own subpoena and 
mileage. 

June Term, 1883. No. 33. 

Exception to Prothonotary's taxation of 
costs. 

D. W. Harnish and A. W. Harnish 
brought suit before an alderman against 
John Mowrer to recover a balance alleged 
to be due them from said Mowrer, and 
judgment was entered in their favor by the 
alderman. An appeal was taken from this 
judgment to the Court of Common Pleas, 
and a nde to arbitrate entered by plaintiffs. 
The award of the arbitrators was in favor 
of the defendant for $43.86 and costs of 
suit. The defendant filed his bill of costs, 
to which exceptions were filed by plaintiff, 
one of which was as follows : 

2d Exception. In allowing defendant 
$1.89 for serving subpoena on his wit- 
nesses. 

A. 0. Newpher for exception. 

Chas. I, Landis contra. 

November 17, 1883. Opinion delivered 
by Livingston, P. J. 

We might in this case safely dismiss the 
2d Exception by simply saying de minimis 
non curat lex; but were we so to do, other 
counsel in cases where the sum is greater 
might suppose that if the amount involved 



were larger, we might have sustained the 
exception. We shall therefore consider 
the matter embraced therein, as though 
there were "millions in it." 

At common law there were no costs ex- 
pressly by name, but the plaintiff, where 
he failed, was punished in amercement pro 
falso clamore — for his unjust claim or 
suit; and the defendant where the judg- 
ment was against him in misericordia cum 
expensis litis — for his unjust detention of 
the plaintiff's right ; and this practice was 
the foundation of the statutes which after- 
wards gave costs by name. The Statute 
of Gloucester (6 Edw. I., Chap. 1), gave 
to the demandant, where he recovered 
damages, the cost of his writ also. This 
was the origin of costs de incremento, and 
from this law or statute the judges began 
to make it a rule for the better execution 
of the statute that the jury should tax the 
damages separate from the costs ; both 
being settled by the same jury. And al- 
though this statute, which is in force in 
Pennsylvania, only mentions the costs of 
the writ purchased, by a liberal interpreta- 
tion, it has been extended to all legal costs 
of a suit ; and in Taylor vs, blair, Lord 
Kenyon says, "the argument that under 
the Statute of Gloucester a plaintiff is en- 
titled to costs, where he recovers damages 
in all cases, unless deprived of them by 
some subsequent statute, is unanswerable ; 
and later statutes give costs to defendants 
also." In a Lancaster County case, 
Charles' Admnrs. vs. Good et aLj 11 S. & 
R., 247, Judge Gibson commences an 
opinion by saying what might with 
propriety be said in the case now under 
consideration : " This writ of error has 
been taken without adverting to the fact 
that costs and fees are altogether different 
in their nature. Costs are an allowance to 
a party for expenses in conducting his 
suit. Fees are a compensation to an oflBcer 
for services rendered in the progress of the 
cause." In Troubat & Haly's Practice, 
§ 946, it is said that "after the final de- 
termination of a cause the party entitled 
to costs files with the Prothonotary a writ- 
ten specification of the fees and expenses 
which the law requires his adversary to 
pay, such as witness fees and mileage, daily 
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pay, price of the subpoena and service," 
etc., etc. In Penna. R. R. Go. vs. KicflFer, 
10 Har., 866, where the question was, can 
the party include the charge for subpoena- 
ing smd attendance of witnesses in his bill 
of costs, Judge Knox said : " The Act 
of 27th March, 1848, gives costs to a party 
in whose favor damages are awarded. 
The term costs is a comprehensive one, in- 
cluding, in its ordinary acceptation, officers' 
fees as well as the party's own charges for 
serving subpoenas on witnesses and mile- 
age ; and for the attendance of witnesses 
and their mileage." In Homer vs, Har- 
rington, 6 W., 331, Kennedy, J., says: 
" We are of opinion the Court were right 
in deciding that the defendant was entitled 
to recover from the plaintiif on each suit 
(there were several suits) for the service 
of the subpoena issued therein upon as 
many witnesses named in it, as it was 
actually served on." (In these cases the 
defendant's bill was for his own service of 
subpoena and mileage.) It is proper to 
ailow the party for such service in every 
case ; mileage for such seryice being al- 
lowed in one case only." 

This is not alone the construction given 
by our own State Courts and Courts of 
highest resort to the law upon this ques- 
tion. The same is given it in the United 
States Courts. In Miller et al, vs, Scott 
& Allen, 7 Amer. L. Reg. N. S., 749, 
one of the exceptions was " That the sub- 
poena having been served by the party, 
and not by the Marshal, the fees for ser- 
vice and mileage are not recoverable." 
McCandless, J., says, "It is true that the 
Marshal is the executive officer of the 
Court, and may be directed by the Court 
to serve it ; but the mandate of the writ is not 
to him, but to the witness, who is com- 
manded to appear and testify. As there 
is no legislation of Congress directing the 
service of a subpoena by the Marshal, we 
do not feel disposed to depart from the 
practice of the State Courts, which has 
always permitted the party to serve the 
precept, and allowed him costs for the 
same. The first section of the Act of Sep- 
tember 24, 1799, requires the Marshal to 
execute throughout the District, all lawful 
precepts directed to him, and issued under 



the authority of the United States. Bat 
the subpoena is not directed to him, but to 
the witness, and the Marshal might legiti- 
mately refuse to serve it, unless com- 
manded to do so by an order of the Court. 
The party is interested in the production 
of the witness, and we see no good reason 
why if he serves the writ he should not be 
paid for it*" 

And this, to-day, is the law of this Com- 
monwealth governing the question raised 
by the exception under consideration, not- 
withstanding the decision of a Court of 
Common Pleas in the City of Philadelphia, 
Lee V8. Culp, 13 W. N. C, 314, to the 
contrary. If that case is correctly re- 
ported the decision is based on an Act of 
Assembly which has never been published 
even in Philadelphia, and if it ever was 
passed and approved, was passed and ap- 
proved on Sunday. The reference which 
is twice given, is to an "Act of Awil 
3, 1853," and that day was Sunday. But 
the item complained of in the bill is not set 
out. If it was, we have no doubt it would 
be found that the party had charged for 
serving his subpoena, the fee given by the 
Act increasing and regulating the fees of 
Constables in the City of Philadelphia 
(Act of 1866), which gives to Constables 
for ser\dng a subpoena 50 cents and 10 
cents per mile circular; and if that was 
the case, of course the subpoena not having 
been served by a Constable, and no one 
else being entitled to such fees other than 
an officer, could not be given to the party 
serving his own subpoena. That was de- 
cided by the Court in Commonwealth vs. 
McAllister, 5 Leg. Opin., 55, in which it 
was held that " where a party serves his 
own subpoenas, he is not entitled to the in- 
creased fee allowed to the Sheriff for such 
services by statute giving additional fees to 
officers." Be that as it may, however, the 
case cited and presented is not sufficient to 
overrule the decisions we have referred to. 
No Act of Assembly has ever been passed 
prohibiting a party from taxing and re- 
covering his own proper costs for serving 
his subpoenas and mileage travelled in 
serving the same in the State generally, 
nor even in the City of Philadelphia, so 
far as we are informed ; and as the Courts 
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eta^ State and of the United States within 
the State, have nniformlj decided when- 
ever and wherever the question has been 
raised, that he is entitled to recover such 
ooBts, we are of opinion tiiat die second ex- 
€«pti0Q should be overruled and dismissed. 
Exceptions dismissed. 



C. P. OP LANCASTER COUNTY. 
Fredariek Bower vs. John Stum. 

Certiorari — Justice of the Peace — Re- 
nerving decision — Judgment without 
notice of day of entry — Execution. 

A Jtmtioe of the Peace Bhoold never postpone 
his decision of a case without fixing a day for 
making it and entering judgment. A continu- 
ance should always be to a Szy certain. 

In this case the Justice of the Peace postponed 
the case without fixing a day certain upon which 
he would render his decision and enter judgment, 
and without notice to the defendant entered 
judgment against him, and subsequently issued 
an execution. . 

&ldj that this judgment could not be regarded 
as a judgment, and tliat the execution upon it 
must therefore fall. 

August Tbrm, 1882. No. 57. 

Certiorari. 

On April 10, 1882, Frederick Bower, 
the plaintifT, brought suit before C. M. 
Brown, Esq., a Justice of the Peace of 
Lancaster County, against John Stum, the 
demand being $30 for rent due. The 
summons was issued and served, and the 
parties appeared before the justice on 
April 15, 1882. In the proceedings re- 
turned the justice says : " After hearing 
aU questions and allegations, I reserve 
judgment for 10 days." There was no 
day named or fixed on which his decision 
was to be 'rendered or judgment entered. 
The next entry in the proceedings was : 
"April 25, 1882. Judgment in favor of 
plaintiff for $80, and costs of suit." 
Neither the magistrate's return, nor the 
testimony produced on argument, show 
that defendant ever had any notice of the 
entry of a judgment against him, until the 
constable came with an execution to levy 
upon his property. The magistrate by 
way of excuse said : " How could I have 
informed him, when he was absent in the 
West at the time of the rendering of the 
judgment?" The defendant then took out 



tiiis certiorari, the chief reason assigned 
being that the Justice had not notified de- 
fendant of the entry of judgment. 

A. O. Reinoetil for certiorari. 

D. Mc Mullen contra. 

November 17, 1888. Opinion delivered 
by Livingston, P. J. 

In Taylor vs. Smith, 2 Clark, 318, it 
was held, as in this case, that where after 
final hearing of a cause before a justice, he 
postpones his decision without fixing any 
day, the judgment, entered by him after- 
wards, can only be regarded as a judgment 
from the day notice of such entry shall be 
given by him to the party against whom 
judgment is entered. In Brown vs. Ham- 
bright, 5 Lane. Bar, No. 37, where there 
haa been no final hearing, the justice hav- 
ing adjourned the cause without day, we 
held that he had no authority to further 
proceed, or pass judgment against the de- 
fendant without proof that notice of the 
time subsequently fixed for hearing wafi 
duly served upon defendant. McKinney 
says: '*A Justice of the Peace should 
never postpone his decision without fixing 
a day for making it, and entering judgment. 
Every continuance of a case, for whatever 
purpose, should be to a day certain." 2 
McKinney's Justice, 484. "After a hear- 
ing, the justice is required by law to give 
judgment. He may take further time for 
making up his mind, but in such case there 
ought always to be a certain day fixed by 
him, and with notice to the parties, for 
giving his judgment ; and of such a post- 
ponement as well as of the judgment when 
given, a record should be made at the 
time." Ibid., 210. 

The justice having postponed this cause 
without fixing a day certain upon which he 
would render his decision and enter judg- 
ment, and then after judgment entered, 
having given no notice to defendant of its 
entry, and without such notice having pro- 
ceeded to issue an execution and pkce it 
in the hands of the constable to levy and 
collect from the defendant the amount of 
the judgment thus entered, did that which 
the law prohibits a justice from doing. 
The judgment having been entered without 
notice, and no notice of its entry having 
been given to defendant prior to the issu- 
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ing of the execution, it cannot be regarded 
as a judgment ; and because it cannot be 
so regarded, the execution issued upon it 
must fall for want of proper foundation, 
and the exceptions must be sustained. 

Exceptions sustained and execution and 
proceedings set aside. . 



Quarter ^essiotj^. 



Q. S. OF LANCASTER COUNTY. 
Commonwealth vs H. H. Snyder. 
Libel — hiHurance Co,, subject of a crim- 
inal libel — A (jen t — I) istrib utioyi • of 
libellous cireulara. 

Tlie agent of an insurance company who 
prints and publishts circulars containing false 
statements of the standing of another company, 
for the purpose of iiyurin^ its business, is liable 
to a criminal prosecution tor libel. 

In case of a prosecution for libel the jury are 
the judges of the law and the facts, uiider the di- 
rection of the Court, as in other Criminal Cases. 

November Sessions, 1883. — Indict- 
ment, No. 56. 

November 21, 1883. Trial before Liv- 
ingston, P. J. 

The defendant, H. IT, Snyder^ a solicit- 
ing Agent for the Prudential Life Ins, 
Co, J of New York^ was indicted ^or a libel 
on the Metropolitan Life Ins, Co,^ of 
New Yorky and found guilty. The count 
in the indictment charged that " defendant, 
wickedly, &c., contriving and intending to 
injure, defame and prejudice the Metro- 
politan Life Ins, Co,^ of New York^ and 
to bring it into public disgrace,- and to de- 
prive it of its good name, credit and repu- 
tation, and injure it in its business, did 
wickedly, &c., print and publish, and cause 
and procure to be printed and published, a 
certain false, scandalous, wicked and mali- 
cious libel of and concerning said Company, 
the substance of which is as follows: 
" The following figures taken from the In- 
surance Commissioner's Report for 1882, 
give the strength and standing of each Com- 
pany ****** Metropolitan 
Ins. Co., of New York — Protested Claims^ 
fW,600.00. 



The evidence on the part of the Com- 
monwealth was in effect as follows : 

The Metropolitan Life Ins. Co,^ of 
New Yorky and the Prudential Life Ins, 
Co.y had agencies and oflSces established at 
the City of Lancaster for the insurance of 
lives on the industrial plan. The Metro- 
politan also insured on the regular plah. 
Considerable rivalry and animosity existed 
between them. The defendant, H, H, 
Snyder^ Agent of the Prudential^ some 
time in the month of October last, had two 
thousand circulars printed at the Inquirer 
Printing and Publishing Company in 
said City, containing the libelous matter set 
forth in the indictment, which were dis- 
tributed by himself, and sub-agents at his 
direction, throughout the city and county, 
and continued to distribute them after the 
complaint for libel was made. By the use 
of these circulars the defendant induced a 
number of the policy-holders of tlie Metro- 
politan to withdraw, and some of them to 
insure in the Prudential, The statement 
in the circular above referred to was shown 
to be false. 

The defendant admitted that the circular 
was issued from his office, but said that it 
was an answer to a circular issued by the 
Metrojyolitun, which had been brought to 
him by his sub-agents, to correct certain 
statements made in that circular. He also 
said in his testimony that the manuscript of 
the circular was not in his handwriting, and 
that he was not at home when the proof 
was sent, but that they were distributed by 
his order, and some of them by himself. 
He, however, declined to say that the 
Metropolitan had $20,500.00 6f protested 
claims, but asserted that it had been sued 
for some claims. 

T, J, Davisy District Attorney^ and 
J, L, SteinmetZy for the Commonwealth, 
insisted that a corporation was the subject 
of a libel in the same manner as an indi- 
vidual, and the person so libelling it is lia^ 
ble to a criminal prosecution. 2 Bishop's 
Crim. Law (3d Ed.) § 922 ; Odgers on 
Libel and Slander, §§ 17, 20, 21, 32 and 
367; 3 Whar. Crim. Law, §§ 2531, 
2533 ; Cooly on Torts, 209 ; Pittock vs. 
O'Niell, 13 P. F. S., 253. 

B. Frank JEshleman^ for defendant, 
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claimed that it was admitted that the 
words " unpaid claims " were not libellous, 
and that the difference between those 
words and the words •*' protested claims" 
in the circular was imperceptible, and that 
they were therefore not libellous. That 
there was no testimony which showed that 
the publication had been maliciously made. 
That a corporation waa 8o far different 
from an individual that it could not be 
criminally libelled. Hayes vs, Brierly, 4 
W., 392 ; ComHh vb. McClure, 33 Leg. 
Int., 46 ; Smithers & Son v.s*. The Evening 
Bulletin, 3 W.N. C, 215. 
Oral Charge of the Court. * 

After an explanation of the law appli- 
cable to the libelling of an individual, the 
Court said to the jury, inter alia : 

The Constitution of Pennsylvania de- 
clares that ** the free communication of 
thoughts and opinions is one of the inval- 
uable rights of man, and every citizen may 
freely speak, write and print on any sub- 
ject, being respjnsible for the abuse of 
that liberty." And " no conviction shall 
be had in any prosecution for the publica- 
tion of papers relating to the official con- 
duct of officers or men in public capacity, 
or to any other matter proper for public 
investigation or information, wliere the fact 
that such publication was not maliciously 
or negligently made shall be established to 
the satisfaction of the jury ; and in all in- 
dictments for libels the jury shall have the 
right to determine the law and the facts 
under the direction of the Court as in 
other cases." 

We have now given you the law with 
reference to private persons or individuals ; 
it is the same as to corporations or artificial 
persons. Anything printed, distributed 
and published, which reflects upon the 
character of a corporation, detrimental to 
its reputation, as that it is insolvent, will 
not pay its debts, has protested claims, 
&c., which it cannot or will not pay, or 
that it is in any way dishonest in its tran- 
sactions with the pliblic, would be libellous 
if maliciously or negligently made, of 
which you are the judges. 

You have had this circular before you. 
You have heard the use made of it. In 
our judgment the publication of this circu- 



lar is libellous ; that it is a libel ; but you. 
are not bound by our opinion. You are 
the judges of the law and the facts, and 
must decide for yourselves from the law as 
we have stated it and the facts proven, 
whether or not it is a libel. It is before 
you. You have heard thq testimony with 
reference to its preparation and circulation. 
You know what the words "protested 
claims" mean. You know how suspicious 
people are as to insurance companies that 
do not pay claims held against tiiem. You 
have seen how potent this circular has been 
for injury to the Metropolitan Company 
in the hands of defendant and his agents. 
How they and he would go to parties with 
tliis libel in their hands, and tell them this 
Company would not pay. How they 
woidd show the item "Protested Claims 
$20,500," and so work upon parties as to 
induce them to lift the policies thev had in 
this Company, and re-insure in defendant's 
company. Defendant did this not only 
before complaint made, but he himself tells 
you that he continued to distribute circu- 
lars after the complaint was made. This 
would be negligence on his part, if not 
malice. 

You have heard the whole testimony, 
and from it you must judge for yourselves 
whether or not under the law and testi- 
mony defendant is guilty in manner and 
form as he stands indicted. 
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SUPREME COURT. 

Pnllxnan Palace .Gar Oompaiiy vs. Gardner. 

Error to the Court of Common Plbab 
No. 1 of Allegheny County. 

Sleeping Cars — TJieft from passengers 
while asleep — Negligence — Measure of 
duty of company — Evidence, 

A sleeping car company is not liable as 
an innkeeper for the safety of the valuables 
of passengers while asleep. It is, how- 
ever, bound to exercise a reasonable and 
proper degree of care to prevent the valu- 
ables of a passenger being stolen from his 
bed or clotiiing while he is asleep. 

A. having taken a berth on a sleeping 
car, retired for the night, placing his watch 
and pocketbook in his waistcoat, which was 
rolled up under his pillow. , The Sleeping 
Car Company's regulations required an 
employee to be on guard all night in a 
position in which he could command a view 
of the whole aisle. On the night in ques- 
tion, the porter was absent from his place 
a few minutes, blacking a passenger's boots 
in the ante-room of the car. The com- 
panion of said passenger in the meantime 
was left alone in the aisle of the car. In 
the morning A. discovered that his watch 
and pocketbook were gone. In an action 
by him against the company to recover the 
value of the articles lost, the Court charged 
that if the jury believed that the theft oc- 
curred while the porter was absent from 
the car, and that if he had remained in his 
place the theft could not have occurred 
without detection, the company was liable. 

ITeldj that this was not error. 

Evidence to the effect that another pas- 
senger in the same car was robbed on the 
same night, was held admissible in the 
above case on behalf of plaintiff, as bearing 
on the absence of proper care by the com- 
pany 

Ju 



udgment affirmed. 
Per curiam. 



14 W. N. C, 17. 



Womelsd<»rf TS. Heifiier. 

Error to the Court of Common Plbab of 
Huntingdon County. 

Justices of the Peace — Appeals fntm — 
Judgment recovered for manual labor 
—Act of April SO^ 1S76— Require- 
ments of — A^nending of an appeal not 
taken in compliance unth the act. 

An appeal from a Justice of the Peace, 
which has not been taken in accordance 
with the law, may be perfected later, and 
even after the time for appealing has 
elapsed, where no injury will thereby be 
done to the other partv's rights. 

A. took an appeal from a Judgment ob- 
tained against him before a Justice of the 
Peace, and entered bond in the usual form 
for the costs. The transcript was not filed 
until three months later, and certified that 
the judgment was for " work and labor done 
on farm." On the same day that the 
transcript was filed, leave was obtained by 
appellant to amend his appeal, and a bond 
for the debt and costs and an affidavit that 
the appeal was not taken for delay, filed 
in accordance with the provisions of the 
act of April 20, 1876, (P. L. 43.) A 
rule to strike off the appeal having subse- 
quently been made absolute : 

ITeldy that the transcript did not show 
that the claim in question was for " wages 
for manual labor," within the meaning of 
tlie Act of 1876. Held further that the 
recognizance having been perfected, the 
appeal should not have been stricken off. 

Judgment reversed, the appeal is rein- 
stated, and B> procedendo awarded. 

Opinion by Paxson, J. 

14 W. N. C, 25. 



Green vs. Mills. 

Error to the Court of Common Pi.eas of 
Susquehanna County. 

Orphans* Court — Feigned issue — Court 
of Common Pleas — Writ of error. 

The Orphans' Court is not bound by the 
decision of a feigned issue sent to the 
Conunon Pleas for determination; and 
therefore a writ of error will not lie from 
the Common Pleas until there has been a 
final distribution in the Orphans' Court. 
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Until final decree, a writ of error is pre- 
mature and cannot be sustained. 
Appeal quashed. 
Opinion by Merour, C. J. 

40 Leg. Intel., 474. 



HUlMr'B AppeaL 

Appbals op Thomas akd Mary Ann Miller 

PBOK THE Decree of the Orphai^s' 

Court of Northampton Codnty. 

Tettator — Land devised ftubject to annuity 

— Maintenance — When Administra- 

tor cannot recover. 

Testator died in 1848, leaving certain 
laod devised to his two sons, subject to an 
annuity of $104 a year to his widow. 
Thirty years afterwards his widow died. 

Held, that as his sons had maintained 
her at an annual cost of over $104, her 
administrator could not recover the amount 
of the annuity from the testator's death, 
merely because the sons could not produce 
receipts, and had not kept exact accounts 
of what they had paid. 

Decree reversed, and petition dismissed 
at costs of appellees. 

Opinion by Paxson, J. 

40 Leg. Intel., 475. 



Hamilton's Appeal. 

Appeal of Elizabeth L. Hamilton from 

the Decree of the Court of Common 

Pleas of Montgomery County. 

Partnership — Judgment — Sheriff'' s Sale 

— Distribution of proceeds of. 

In distributing the proceeds of a SheriflPs 
Sale of realty of a firm, the plaintiff in a 
judgment, which is entered and indexed 
against the defendant in the firm name 
without giving any sufficient designation of 
the persons constituting the firm by addi- 
tion of the Christian names, will not partici- 
pate as against subsequent lien creditors 
without notice. 

Notice or knowledge, however, of the 
facts relating to such judgment on the part 
of subsequent .purchasers and lien creditors 
before their rights attach, will supply such 
defective entry and index. 

In this case the plaintiff in a subsequerft 
judgment, which was entered by confession 
in his favor as guardian, was also a member 
of the firm, who were defendants in the 



same judgment, and he was also the same 
partner who had confessed the prior judg- 
ment in question against the same defend- 
ants, with the consent of his co-partner. 

Held, that he necessarily had knowledge 
of the constitution of the said firm, which 
notice was in law communicable to the 
minors he represented, and therefore, such 
subsequent judgment could not participate 
to the exclusion of such prior defectively 
entered and indexed judgment. 

A judgment, confessed against a firm by 
a partner for money borrowed for the use 
of the firm, is valid as to other creditors, if 
the remaining partners are satisfied. 

Decree reversed. 

Opinion by Clark, J. 

40 Leg. Intel., 475. 



The Corporation of the Borough of Easton 
▼8. Neff. 

Error to the Court of Common Pleas of 
Northampton County. 

Nan suit — Refusal to grant not assigna- 
hie for error- — Municipality — High- 
ways — Negligence — Con tributory Neg- 
lige7ice. 

A refusal to enter a compulsory non-suit 
is not assignable for error. The remedy 
for the defendant is a prayer to the Court 
for instruction to the jury upon the insuffi- 
ciency of the plaintiff's testimony. 

It is not a question referable to a jury 
to determine, whether there was any 
necessity for the construction of a given 
crossing and gutter in a highway. That is 
a question for the municipality to consider, 
which has the power to ordain and regulate 
highways, sewers, pavements, crossings, 
gutters, &c. 

The question for the jury is, assuming 
their necessity, whether they were con- 
structed and maintained in such a negligent 
and defective manner as to have occasioned 
the injury complained of. 

Such negligence cannot be assumed from 
the mere fact of the injury ; but must be 
proved. 

The plaintiff, a woman, in passing over 
a crossing on Fifth Street in the Borough 
of Easton, at a private alley in the rear of 
a number of dwelling houses, at either end 
of which was a gutter, stepped into one of 
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these gutters and received the injuries 
complained of. Held^ that the question of 
contributory negligence on her part waa 
for the jury. 

Judgment reversed, and a venire fanas 
de novo awarded. 

Opinion by Clark, J. 

40 Leg. Intel., 476. 



Wall's Appeal. 

APPEAJ4 FROM THE DECREE OF THE OrPHANS' 
CbURT OF HUNTIKQODN COUKTY. 

Inventories — Guardiann — Orphann' 

Court — Triennial Account — Effert of 

— Final account. 

The inventories required by law to be 
filed by guardians in the office of the clerk 
of the Orphans' Court, and the triennial 
accounts required to be filed in the same 
office, are for the information of the Court 
and the inspection of the parties interested, 
and do not conclude the ward. 

Upon the removal or discharge of the 
guardian, or on the arrival of the ward at 
full age, the guardian must settle a com- 
plete account, including all items embraced 
in each partial statement. The decree 
upon this account, after notice as required 
by law, is final and conclusive. The ward, 
on reaching majority, is entitled to such 
complete and final account, and is not con- 
cluded by previous accounts and the pro- 
ceedings thereon. 

Decree reversed and a procedendo 
awarded. 

Opinion by Clark, J. 

40 Leg. Intel., 47G. 



Gilbert v. Gilbert. 
C. P. No. 2, OF Philadelphia. 
Divorce — Catise of action — Jurisdiction 
— Non-re si den tf, — Notice, 

A divorce will not be granted when the cause 
of action occurred out of the jurisdiction, and 
the husband, a non-resident, is not shown to 
have had actual notice of the proceedings. 

Rule for divorce. 

The question in this case was solely as 
to the jurisdiction of the Court to grant a 
divorce. Upon this point, the depositions 
showed that the parties were married in 
Washington, D. C, on the 21st of Decem- 
ber, 1874, and came to Philadelphia in 
1876, residing here for some time. After- 



ward they removed to Pittsburgh, where 
the husband went into business. He then 
sent the libellant to Indianapolis to reside 
with some <?f his relatives, and followed 
her soon after, but deserted her in about 
two months. This was the cause of action. 
The wife came to Philadelphia, and in due 
time filed her libel. AH process and all 
notices during the suit were served in the 
manner provided by statute and the rules 
of Court. It did not appear by the record 
that the respondent had actual notice of 
anything. 

Counsel for the libellant claimed that, 
as all the rules with reference to construc- 
tive service had been complied with, and a 
good cause 'of action shown, the divorce 
should be granted. Otherwise, there is 
no remedy. 

Rule discharged. 

40 Leg. Intel., 484. 



Butts vs. Miller. 

C. P. OF Cumberland County. 

Justices of the Peace — Actions against 

for taking illegal fees — Indictment the 

onig remedg — Act of March 28^ 18 W^ 

inoperative. 

Certiorari issued out of the Court of 
Common Pleas of Cumberland County, at 
the instance of J. C. M. Butts, Esq., di- 
rected to E. L. Shryock, Esq., a Justice of 
the peace. 

The 26tli section of the Act of March 
28, 1814, prescribing a penalty of $60, 
for taking illegal fees by justices of the 
peace cand others, is no longer operative. 

The irresistible inference since the pas- 
sage of the Act of April 2, 1868, 
which fixes the fees of such officers, is 
that the Legislature designedly omitted 
from that act the penal provisions of the 
Act of 1814, and intended that thereafter 
the offense of extortion in taking illegal 
fees should be punished by indictment 
only as a public offense under the provis- 
ions of the criminal code of 1860. 

The justice therefore erred in giving 
judgment in favor of the plaintiff for the 
penalty by the Act of 1814, having no 
authority to do so. Judgment reversed. 

Opinion by Herman, P. J. 

The Law Times, 216. 
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C. p. OF LANCASTER COUNTY. 
William Wohlsen vs. The City of Lancaster. 

Munirifol Corporafions — Street g — A/j- 
peal from report of vieivers — With- 
drawal of appeal without consent of 
both parties. 

It m the policy of our statutes to forbid the with- 
drawal of appeals in corporatiou cases, unless 
the consent of the opposite party in writing 
first be obtained. 

Where an appeal is taken by the City of Lancas- 
ter from the report of viewers, appointed 
under the act of April 18, 1878 (P. L. 811), 
and an issue is framed thereon in the court of 
Common Pleas, the city caimot withdraw such 
appeal without the consent of the opposite 
party in the issue. 

November Term, 1881, No. 41. 

Rule to show cause why the defendant's 
appeal should not be withdrawn. 

The followmg is a statement of the facts 
of this case : 

Viewers were appointed by the Court of 
Quarter Sessions of liancaater County 
under the act of April 18, 1873 (P. L. 
811), to view and assess the damages done, 
if any, to the owners of land along Chris- 
tian Street in the City of Lancaster. Wil- 
liam Wohlsen, the plaintiif, is the owner of 
a three-story brick dwelling house along 
said street, and said dwelling will be dam- 
aged by reason of the opening of the street 
to the width reipiired by the plan of the 
City adopted by the Court. The viewers 
made tlieir report to the Court, in which 
they awarded said Wohlsen the sum of 
$875. From this award the City of Lan- 
caster appealed, and an issue was framed 
to try by a jury what, if any, damage Mr. 
Wohlsen will sustain by the widening of 
said street. On September 4, 1883, on 
motion of defendant's couns^el, a rule was 
granted to show cause why the defendant's 



appeal should not be withdrawn, which rule 
was opposed by said Wohlsen. 

J, IF. «/oAn«ow, City Solicitor, for rule. 

B. F, Davis, contra. 

November 1 7 , 1 883 . Opinion delivered 
by Livingston, P. J. 

In Mai-tin et al, r«. Ives et ah, 17 S. & 
R. 364, it was held that if the plaintiff ap- 
peals from an award of arbitrators he can- 
not under the act of Assembly afterwards 
suffer a non-suit without the written con- 
sent of the defendant ; Gibson, C. J., say- 
ing, " whether the suffering of a non-suit 
be within the purview of the act, we do not 
positively determine. It certainly pro- 
duces the consequences of a retraxit by de- 
priving the defendant of his remedy against 
the plaintiff, and' stands in equal mischief. 
To prevent the plaintiff from eluding fur-' 
ther responsibility by shifting his grouud 
and setting up the award after the defend- 
ant may have been induced to forego the 
right of appealing for himself, seems to 
have been the main object of the act. A 
non-suit may be one way of withdrawing 
from the consequences of it." That case 
was decided before the passage of the act 
of 1836, which expressly forbids the with- 
drawal of an appeal in such case except by 
consent, but permits the Court to allow the 
entry of judgment of non-suit in a proper 
case. In Brown r«. Corey & Peterson, 7 
Wr. 495, it is said that an appeal under the 
Lateral Railroad Law from a report of 
viewers cannot be discontinued after twenty 
days have elapsed from the filing of the 
report, without the consent of the opposite 
party. In that case, Woodward, J., says^ 
" A view was had of the premises, which 
resulted in an assessment of damages to 
Brown of S2,500, from which he appealed 
on the 13th of March, 1860. On the trial 
of the cause in Court in April, 1862, he 
asked leave to withdraw his appeal, and 
prayed the Court to confirm the report of 
viewers. Both requests were denied him, 
and the result w^as a verdict in his favor for 
only $239.50. llie refusal of the Court 
to suffer a withdrawal of the appeal is now 
assigned for error. We think there was no 
error in this. The act of Assembly gives 
either party a right of appeal within twenty 
days after the report of viewers filed, but 
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if one party appeals, the other need not. 
The cause is tried de novo on the appeal, 
the appellant possessing no advantage over 
the appellee by reason of having entered 
the appeal. If the successful party may 
appeal, and after twenty days hav,e elapsed 
discontinue his appeal, he may thereby de- 
prive his adversary of the re-trial to which 
he is entitled. If such a practice were tol- 
erated, it would lead to oppression and 
fraud." In Monongahela Nav. Go. vs. 
Blair, 8 Har. 71, viewers were appointed 
by the Court of Common Pleas of Alle- 
gheny County to view the premises and as- 
sess the damages done to land of James 
Blair, lying on and near the Monongahela 
river in Allegheny County, damaged by 
reason of the dams, water works, and im- 
provements of said corporation. The view- 
ers performed the duties assigned to them, 
and awarded to Blair $1,225 damages. 
Their report was entered in the Prothono- 
tary's oflSce of the Court of Common 
Pleas, and an appeal was taken on the part 
of the Company. The case was after- 
wards transferred to the District court of 
the same county without any order or cer- 
tificate to that effect. On the day before the 
trial the counsel for the company entered a 
¥;*ithdrawa] and discontinuance of the ap- 
peal in the District Court, and also in the 
Common Pleas, and their counsel also ob- 
jected to the trial on account of such with- 
drawal and discontinuance. The case was 
carried to the Supreme Court, and one of 
the erroi's assigned was **that the Court 
erred in disregarding the discontinuance of 
the appeal and in proceeding to try the 
cause notwithstanding such discontinuance," 
and Black, C. J., disposes of it by saying, 
** we are of opinion that the appeal cannot 
be withdrawn except by consent." 

In these cases tlie Supreme Court de- 
clares that it has long been the policy of 
our statutes to forbid the withdrawal of ap- 
peals from awards of arbitrators without the 
consent in writing of the opposite party, 
and that the same rule is applicable to the 
assessment of damages in corporation cases. 
Accepting this as the law, we are of opin- 
ion that it rules the case under considera- 
tion, and requires us to discharge the rule. 

Rule discharged. 



§amnwn Shus—fyniig. 



C. p. OF LANCASTER COUNTY. 

B. F. Eshleman vs. The Maxim Electric Light 
and Power Company et al. 

Equity — Preliminary injunction — 2>i«- 

solution of — Answer — Effect of. 

Where an answer to a bill in equity upon 
which a preliminary injunction has been granted, 
denies fully the allegations and equity in the 
bill, it is the universal practice of Courts of 
Chancery to dissolve the injunction. 

In this case the allegations of the bill ^ere 
that the Electric Light Company had entered 
upon and materially impaired the usefulness of 
plaintifTs premises. The answer denied all the 
allegations of the bill, and alleged that defend- 
ants were erecting a pole on the comer of East 
King street and Penn Square, for the purpose of 
lighting the streets of the City of Lancaster, in 
pursuance of a contract with said city. 

Heldy that the preliminary injunction should 
be dissolved. 

Equity Docket, No. 2, page 238. 

Motion to dissolve preliminary injunction. 

The facts of this case are fully given in 
the opinion of the Court. 

Geo. Nauinany J. Hay Brown for mo- 
tion to dissolve. 

B. F. Eshleman contra. 

November 3, 1883. Opinion by Liv- 
ingston, P. J. 

The bill filed sets forth that plaintiff is 
part owner, as tenant in common with 
another, of certain real estate in the City 
of Lancaster described in the bill ; that the 
defendants have taken possession of his 
said land, and torn down a large portion of 
the foundation wall, and cut through the 
arch of the vault of the cellar on said 
premises for the purpose of constructing 
and erecting a large pole ; that plaintiflb, 
by entering upon and taking possession of 
said lands, have materially diminished the 
value and impaired the usefulness of said 
premises, and if permitted to keep posses- 
sion of his land and erect said pole as they 
threaten to do, they will cause a continuing 
loss to him, and a great depreciation of the 
value of the property ; that the said act 
is contrary to law and equity, and will 
work to him irreparable injury. He 
therefore asks that they may be restrained. 
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and that be may have such other and fur- 
ther relief as to the Court shall seem proper. 

Upon the merits disclosed in said bill an 
injunction was granted to restrain plaintiffs 
from further proceedings in the matter 
complained of until they should answer or 
Ae Court make a further order. 

An answer was then filed by defendants 
and a motion made to dissolve said injunc- 
tion. In their answer defendants admit 
that plaintiff' is part owner as alleged in his 
bill, of the few estate therein described, 
and that they had begun the construction 
imd erection of a large pole in front of his 
premises ; but they deny having taken pos- 
session of plaintiff^s land, nor any part 
tiiereof, nor do they intend so to do ; that 
tiiey have erected said pole on the line of 
the curb and ii^ the public street and high- 
way known as East King Street or Penn 
Square, which is at least twelve feet from 
the line of lands belonging to complainant ; 
that they have neither removed the foun- 
dation walls of any building, nor cut down 
the arch of any vault except where the 
same was built under said public street or 
square, and where the same was at l.east 
twelve feet from the line of plaintiff^s land ; 
tiiat they have removed no foundation or 
arch, and intend to remove no foundation 
or arch except so far as the removal thereof 
may be absolutely necessary for erecting 
and constructing said pole in the said East 
King Street or Penn Square, both of which 
are public highways and absolutely under 
the control of the City of Lancaster ; that 
they have not entered upon plaintiff^s 
lands, and have not materially diminished 
the value and impaired the usefulness of 
his said premises, nor do they intend so to 
do. And that their action in the erection 
of said pole is not contrary to law and 
equity, and will not work irreparable in- 
jury to plaintiff", but that it is being erected 
for the purpose of lighting the streets of 
the City of Lancaster by means of electric- 
ity, and is done in pursuance of a contract 
entered into by the said City of Lancaster 
for such purpose, etc., etc. 

Thus it will be perceived that the answer 
filed by the defendants is fully and entirely 
responsive to every part of plaintiff's bill, 
and clearly denies all the facts and equity 



upon which the injunction was granted and 
issued, and we are therefore obliged to 
take this answer as true. Where the alle- 
gations in a bill in equity are contradicted 
by the answer filed, which denies them and 
alleges otherwise, the answer in the absence 
qf other evidence, say the Courts, must be 
taken as true. HoU vs, Hoff^, 1 Phila. R., 
214; Paul vs. Carver, 12 Har., 207. It 
is the universal practice of Courts of Chan- 
cery to dissolve a preliminary injunction 
upon an answer or affidavit denying the 
facts and equity upon which it was granted 
and issued. (*) Carpenter vs. Burden, 2 
Par., 24. We are of opinion that under tiiis 
practice, upon this ground, and for this 
reason alone, the injunction, granted and 
issued, should and must be dissolved. 

The injunction granted and issued in this 
case is therefore dissolved. 



C) See Railway Compauy vs. Land Company, 4 
P. F. S., 39 ; Dreydoppel r«. Forney et al, 37 
Leg. Int., 897. 



^ttHrier Messiotf^. 



Q. S. OF LANCASTER COUNTY. 

In re Bridge in Raphe and West Hempfleld 
Townships. 

Act of 13 June^ 1886—Grrand Jury- 
County Bridge — Viewers — Reports of. 

Where a report of viewers of a location or site 
for a county bridge is referred to a grand jury 
under the Act of 18 June, 1836, and the grand 
jury puts its disapprobation on record, it cannot 
be sent to a subsequent grand jury for consider- 
ation. The proceeding falls, and the dissatisfied 
party should comrilence anew. 

It is evident that the legislature intended by 
that act that the Court, Grand Jury, and Com- 
missioners of the county, should act as checks 
upon each other in the expenditures of public 
money in the erection of county bridges. 

November Sessions, 1881, 

Rule to show cause why the action of 
the grand jury on the reports of viewers, 
re-viewers and re-reviewers should not be 
set aside. 

The facts of the case are as follows : 

At the November Sessions, 1881, a 
petition was presented to the Court, and 
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viewers were appointed to view a site for a 
bridge over Big Chiclnes Creek, between 
the townships of Rapho and West Hemp- 
field, on the road leading from the village 
of Silver Spring to the borough of Mount 
Joy, in Lancaster County. The viewers 
reported in favor of a bridge, fixed its loca- 
tion, and viewed and reported the necessary 
changes to be made in the said road in 
order to make the proper connection with 
such bridge. This report was confirmed 
nisi January 16, 1882. 

On April 17, 1882, a petition for a re- 
view was filed and presented, and re- 
viewers were appointed. They also re- 
ported in favor of a bridge, but fixed its 
location at a different point from that 
reported by the viewers, and making no 
change in the road. The report was con- 
firmed nisi August 21, 1882. And on 
November 20, 1882, a petition was filed 
and presented, and re-reviewers were ap- 
pointed, who also reported in favor of the 
erection of a bridge, and adopted the loca- 
tion reported by the viewers, making, how- 
ever, some different changes in the road to 
connect with the bridge when erected ; and 
their report was confirmed nisi January 
15, 1888. 

AH of the foregoing reports were duly 
presented to the grand jury for their ap- 
proval, by the respective counsel represent- 
ing them, at April Sessions, 1888; and 
after the hearing of the testimony and the 
counsel interested, the grand jury on April 
19, 1888, returned to the Court the report 
of re-viewers " approved," and the reports 
of the viewers and re-rcviewcrs " not ap- 
proved." 

On April 24, 1888, on motion of E. D. 
North, Esq., a rule was granted to show 
cause why the action of the grand jury on 
the above reports should not be set aside 
and annulled, and the reports be referred 
to another grand jury. 

I], J), Norths for rule. 

FT, C. Brubaker^ contra. 

August 18, 1888. Ophiion by Living 
ston, P. J. 

Section 85 of the Act of 13 June, 188rt, 
relative to roads, highways and bridges, 
declares that " when a river, creek or rivulet 
over which it may be necessary to erect a 



bridge, crosses a public road or highway, 
and the erecting of such bridge requires 
more expense than it is reasonable that 
one or two adjoining townships should bear, 
the Court baring jurisdiction as aforesaid, 
shall, on the representation of the super- 
visors or on the petition of any of the in- 
habitants of the respective townships, order 
a view in tlie manner provided for in the 
case of roads, and if on the report of 
\iewers it shall appear to the .Court, Grand 
Jury and Commissioners of the County, 
that such bridge is necessary and would be 
too expensive for such tOAvnship or town- 
ships, it shall be entered on record as a 
County bridge." 

Section 87 of the same Act declares that 
"viewers of the site of a bridge appointed 
as aforesaid, shall hare authority by virtue 
of their appointment t» report also whether 
any change in the course or bed of the 
road to be connected therewith, will be 
necessary in the erection of such bridge at 
the most suitable place, or at the least ex- 

Eense, or in the best manner; and the same 
eing approved by a majority or the Com- 
missioners of the County, and also by the 
Court, such road shall be altered accord- 
ingly." By the same act the Court is 
authorized to appoint re-viewers, etc. 

In the case under consideration tliree 
views were had, and three reports were 
made and submitted to the grand jury — all 
favoring the erection of a bridge ; but one 
of them locating it at one point, the other 
two at a different point. The grand jury 
could approve of but one report, and one 
location or site; and they after hearing 
evidence approved the report of the re- 
viewers. Why should their action be set 
aside? No testimony has been taken or 
presented to show that they either behaved 
improperly or exceeded their authority iu 
passing upon these reports. 

In the Pequea Bridge Case, 18 P. F. 
S., 427, the Supreme Court says: "It is 
evident the legislature intended that these 
three bodies, the Court, Grand Jury, and 
Commissioners of the county, should act as 
checks upon each other in the unnecessary 
expenditure of public money in the erection 
of county bridges. When either of them, 
therefore, have put their disapprobation on 
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record the proceeding falls." That where 
a report of viewers recommending a bridge 
was referred to a Grand Jury, who ap- 
proved it, the action of the Grand Jury 
was set aside for irregularity, and the re- 
port referred to another Grand Jury, who 
disapproved it by reporting " No bridge," 
the proceeding was at an end, and the re- 
ferring of the report to another Grand 
Jury was error ; that the dissatisfied party 
should have commenced anew. 

As there has be^n no legal or reasonable 
ground shown for annulling or setting 
aside the action of the Grand Jury on the 
reports in this case, we need not discuss 
the propriety or legality of referring them 
to another Grand Jury. The rule must be 
discharged. 

Rule discharged. 



Q. S. OF LANCASTER COUNTY. 

In re Poplar Street, Lancaster City. 

Municipal Corporations — iStreetn — I'^iew- 
ers — AttsfHument of damayen — Appeal 
— Reeornmitment of report. 

Where the Court appoint viewers to view and 
Mseft8 daniages done to property holders by reason 
of the opening of a street in the City of Lan- 
caster, and they neglect to consider and assess 
damages sustained by any of tlie property hold- 
ers, the Court will reocmiTOit tlie report to the 
viewers, if not absolutely confirmed. 

In such case the remedy \& not by appeal, but 
by motion to rectmimit tlie report for the pur- 
pose of viewing and assessing damages to those 
neglected. 

On February 5, 1881, a petition was 
presented to the Court of Quarter Sessions 
of Lancaster county, for the appointment 
of viewers to view and assess the damages, 
if any, done to all persons owning lands on 
Poplar street, in the City of Lancaster, by 
reason of the opening of said street. In 
pursuance of that petition the Court ap- 
pointed viewers, who viewed and assessed 
the damages, and reported to the Court. 
They stated in their report that " due and 
legal proof was given to them of notice to 
the Commissioners of Lancaster County, to 
the Mayor and SoMcitor of the City, and to 
the several and respective land owners 
through whose property said street passes." 
A copy of this notice showing the time of 



their meeting and h» purpose is attached 
to their report. On August 17, 1881, this 
report was presented and confirmed wm, 
but as appeals were taken from the assess- 
ment of damages made by the viewers, it 
has not yet become absolutely confirmed or 
approved by the Court. On August 18, 
1883, a petition was presented by John 
Kadell, setting forth tliat he is the owner 
and occupier of a dwelling house and lot 
of ground on the south side of Poplar 
street ; * that the opening of Poplar street^ 
according to the plan of .the City of Lan* 
caster as approved by the Court, will re- 
quire the destruction and removal of his 
house, the street cutting off about five feet 
of it, and taking a strip o^ his land of that 
width the whole depth of his lot, about one 
hundred feet; that he had no notice what- 
ever of the time and place of meeting of 
said viewers, and was not at home at the 
time the viewers met ; that the viewers 
assessed no damages to him, and that he 
had no knowledge of the meeting of view- 
ers, until told by his neighbors long after- 
wards; he therefore asked the Court to 
open the confirmation of the report, and 
permit him to appeal therefrom. 

M. Broatiuft, for petitioner. 

November 17,1888, Opinion delivered 
by Livingston, P. J. 

It appears strange to the Court that the 
viewers should meet on a street to view 
and assess damages, and be unable to see 
a house — ^five feet of which is standing out 
in the street — ^which necessarily must be 
removed when the street is ordered to be 
opened ; and yet more strange, if they 
saw it, and did not inquire who the owner 
was, and whether or not he claimed dam- 
ages. Such, however, appears to have 
been the ctuse; and as they have never 
heard the case or given it any considera- 
tion, or reported concerning it, the only 
thing .we can do — the report not having 
been confirmed absolutely — is to refer it 
back to the viewers with instructions to ex- 
amine and pass upon the case, assess the 
damages, if any, done to John Kadell by 
reason of the opening of eaid street, and 
make report of their action to tlie Court. 
There can be no appeal. 

Report re-committed. 
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Glover vs. tbe Paxmerp' wd lifecliaiiics' 
Lodge, I. 0* of 0. F. 

C. p. OF DSLAWABE COUNTY — EqUITT, 

Sick benefits' — By-laivs — Right of a lodge 

to reduce benefits during »ickness. 

A lodge of a beneficial order may enact 
a by-law by which the benefits due to a 
sick member may be reduced after such 
member has drawn weekly benefits for a 
certain period mentioned in by-law. 

Sur exceptions to Master's report. 

Opinion by Futhey, P. J., of Chester 
county. 

In this case the Court on September 20, 
1882, made a decree reinstating the plain- 
tiff, Christopher Glover, in full membership 
in the Farmers' and Mechanics' Lodge No. 
185, 1. 0. of 0. F., of Pennsylvania, and 
directing that the Association pay to the 
said Christopher Glover the amount which 
by the account then directed to be taken, 
should be found to be due him^ and the 
cause was referred to Ward R. Bliss, Esq., 
as Master and Examiner, to state an ac- 
count between the said Christopher Glover 
and the said Association. Before making 
this decree, the propriety of the Cobrt di- 
recting such account to be stated was fully 
considered, and I have no doubt of the 
authority of the Court in the premises. 

The only question is as to the rate at 
which the benefits due Mr. Glover ought 
to be charged against the defendant Lodge. 
The benefits were paid up to November 
24, 1877, and the bill in equity in this 
case was filed January 13, 1881. The 
Master charged $4 per week during the 
entire period between these dates, allowing 
credit for $112 paid by order drawn April 
26, 1879. The defendants claim that, if 
benefits are to be charged, they should be 
at the rate of $2 per week after May 25, 
1878. 

It appears that the defendant Lodge have 
a By-law which was adopted November 3, 
1877, and approved by the Committee on 
Laws of the Grand Lodge November 19, 
1877» which authorizes the defendant 
Lodge to reduce benefits to $2 per week 
where the member hajs drawn benefits for a 



period of six months. Chrbtopher Glover 
had been drawing benefits at the rate of $4 
per week for a period exceeding six months, 
and was paid at that rate up to November 
24, 1877. On April 26, 1879, the Ap- 
peal Board of the Gran4 Lodge directed 
the defendant Lodge to pay the benefits due 
Mr. Glover. The defendant Lodge on the 
same day drew an order in favor of Mr. 
Glover for $112, which it claimed was the 
amount due up to June 23, 1878, the date 
when the claim for benefits was made 
which was thus directed to be paid.^ This 
order was forwarded to the Grand Master 
and an appeal taken from the report of the 
Committee on Appeals to the Grand 
Lodge. On November 22, 1879, the 
Grand Lodge wrote to the defendant Lodge 
that the order for $112 had been for- 
warded to Mr. Glover, and directing the 
Lodge to pay it. The Lodge immediately 
tendered the amount to Mr. Glover. It 
does not then appear to have been accepted, 
but on March 9, 1880, was received by 
him less the dues owing by him to the 
Lodge. In this order for $112, the dues 
were calculated at the rate of $4 per week 
from November 24, 1877, to May 25, 

1878, and at the rate of $2 per week from 
the latter date to June 22, 1878. 

The defendant Lodge had authority, as 
we have seen, to reduce the dues to be 
paid to $2 per week. In drawing this 
order for $112, it is evident this right was 
then exercised, and it was determined that 
if dues were to be paid they should not be 
at a greater rate than $2 per week after 
May 25, 1878. There is nothing however 
to show any such action until the drawing 
of this order, which bears date April 26, 

1879. The Lodge could not thus re- 
duce the rate to take efi*ect as of a prior 
date, and it is therefore liable, to pay $4 
per week until the latter date. After that 
date the calculation should be at the rate 
of $2 per week. 

The account then stands thus : 
Farmers^ and Meclianics'^ Lodge^ I. 0, 

of 0. jP., No. 185, 

To Christopher Glovbr, Dr. 
To benefits from November 24, 

1877, to April 26, 1879, at $4 per 

week,. $800 
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Do. from April 26, 1879, to Janu- 
ary 18, 1881, at $2 per week . . 178 

478 
Deduct amount of order paid ... 112 

36G 
Add interest from January 13, 
1881, 64 



Amount due Mr, Glover, $430 

This amount the Court directs the said 
Farmers' and Mechanics' Lodge to pay to 
Christopher Glover, and further the de- 
fendants are directed to pay the costs of 
these proceedings. 



In Re Estate of Henry Meyer, Deceased. 
O. C. OF Alleohkny County. 

Where it appears from the by-laws of a 
beneficial association that its object w^ to 
perpetuate a fund for the relief of the 
widows and orphans of its members, the 
words heirs and legal representatives, as 
used in its by-laws and the certificate of 
insurance issued by it, are construed to 
V mean childi%n. 

The Odd Fellows' Endowment Associa- 
tion issued a certificate of life insurance to 
J., which provided that the amount which 
would become due thereon at his death 
should be paid to his wife, E., or her legal 
representatives. She having died prior to 
her husband, leaving two children to sur- 
vive her, and he having remarried and left 
his second wife to, survive him: Held^ 
That the children were entitled to the 
fund. 

The accountant was also administrator 
of the estate of the deceased wife of the 
decedent, who was designated as the bene- 
ficiary in a certificate issued by the Odd 
Fellows' Endowment Association. He re- 
ceipted to the association for the amount 
which became due thereon as administrator 
of both estates, but claimed to have re- 
ceived it as administrator of her estate. 
The decedent reuiarried and left his second 
wife to survive him. The accountant not 
having charged himself with the amount 
received on this certificate, she filed ex- 
ceptions to his account, claiming that he 



should be charged with it for the purpose 
of distributing it to her as widow of the 
decedent. 

Opinion by Over, J. 
'^ Pittsburgh Legal Journal. 



SUPREME COURT. 

Anderson vs. Love. Loye ys. Anderson. 

Error to the Court op Common Fleas 
No. 1 OF Allegheny County. 

LiB Pendens — Law — Equity — Mortgage 
— Scire Facias. 

The doctrine of lis pendens is common 
to the courts, both of law and of equity. 

The reason for the doctrine, that no 
transfer of title to property, pending a 
judicial proceeding in relation to it, shall 
be permitted to render such inquiry nuga- 
tory, is thoroughly applicable to proceed- 
ings upon a mortgage by scire facias to 
foreclose the equity of redemption. 

The pendency of a scire facias sur 
mortgage is lis pendens, so as to charge a 
purchaser of the land, pending such writ, 
with notice of the claim of the equitable 
owner of such mortgage, based upon a 
parol assignment. 

Judgment reversed, and venire facias 
de novo awarded. 

Opinion by Green, J. 

14 Pittsburgh Legal Journal, 139. 



Middle ys. Thompson et al. 

Error to the Court 9f Opmmon Pleas of 
Butler County. 

Debt — Surety — Guarantor — Liability — 
Release of. 

Where one guarantees payment of a 
debt within a specified time, he thereby 
becomes a surety, and on failure of his 
principal to pay the debt, his obligation to 
pay becomes absolute. 

A surety is liable at once, where the 
principal fails to perform his contract, 
whereas a guarantor is liable only where 
the principal cannot perform his contract, 
and in the latter case non-ability of the 
principal to perform must be shown, in 
order to fix liability. 

Where one becomes surety for the pay- 
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ment of debt within a given time, an 
agreement between the creditor and prin- 
cipal debtor whereby the time of payment 
is extended, releases him from liability. 

Judgment affirmed. 

Per Curiam, 

14 Pittsburgh Legal Journal, 190. 



Pierce v. Scott. 
Appeal from the Decree of the Cocrt of 

COMMOK Pi.EAS of BRADFORD CoUNTY. 

Equity — Partnership — Account — Costs 
— Attachment for — Act of July ii?. 

In a proceeding in equity for an account 
between parties who had been partners in 
trade, a decree was entered in favor of the 
plaintiff for $526.34 and costs, and an 
order made by the Court that an attach- 
ment be issued against defendant unless 
plaintiff's costs be paid within sixty days. 
Held^ under section 1, Act of July 12, 
1842, P. L., 389, that the order for an at- 
tachment made by the Court below must 
be reversed. 

Decree reversed. 

Opinion by Trunkey, J. 

14 Pitt. Leg. Jour., 196. 



Tuver vs. Clark. 

Error to the Common Pleas of La^tience 
County. 

Ejectment — Fraudulent conveyances — 
Sheriff^ s sale — Waiver of inquisition 
— Evidence. 

A conveyance of land in fraud of credi- 
tors of the grantor vests in the grantee a 
good title as to the grantor and all persons 
except those defrauded. Lien creditors 
of the grantor at the date of such convey- 
ance, and other creditors Who know of, 
assent to, and recommend such conveyance 
are not defrauded thereby. 

A 8heriff*'8 sale of the land under a 
judgment obtained by a defrauded creditor 
snl>se(juent to the fraudulent conveyance 
{msses the debtor's title, subject to prior 
liens unaffected by the fraudulent convey- 
ance. The purchaser at such sheriff^s sale 
must, however, pursue his legal remedy, 
impeach the conveyance and show a valid 



title as against the grantee; he cannot 
treat such title as a nullity. 

In ejectment by a purchaser at such 
sheriff's sale against the fraudulent grkntee 
parol evidence is admissible on behalf of 
the defendant to show that an indorsement 
on the writ of fi. fa., under which the 
sheriff's sale was had, waiving inquisition, 
was a forgery, by reason whereof the 
sheriff's sale under said fi. fa., was void, 
and the plaintiff acquired no title. 

Where a witness is incompetent to testify 
as to some matters and competent as to 
others, the objection must point to .the 
matters to which he is incompetent to 
testify. 

A party, against whom a conveyanpe is 
not fraudulent, cannot impeach the con- 
veyance, although fraudulent as to other 
persons. 

Judgment rleversed and a venire facias 
de novo awarded. 

Opinion by Trunkey, J. 

14 W. N. C, 38. 



Potts et al. Executors vs. City of Pittsburgh. 

Error to Common Pleas of Westmorelani> 

County. 

Trespass quare clausum f re git — Munici- 
pal CO rpo ratio n s — Liability o f — Ser- 
vice on — Forum — Act of June IS^ 
18S6. 

A municipal corporation can be sued 
only in the courts of the connty where it 
is situated. 

In the absence of any Act of Assembly, 
the sheriff cannot go beyond his bailiwick 
to serve process on a municipal corporation. 
The 37th and 42d sections of the Act of 
13th June, 1886, are not applicable to 
such corporations. 

In this case plaintiflfe brought suit in the 
Court of Common Pleas of Westmoreland 
county, against the City of Pittsburgh to 
recover damages for an alleged trespass on 
lands situated in said county. Service of 
the writ was made in Pittsburgh on the 
mayor of that city. 

Held^ that the plaintiffs were properly 
n6n-suited. 

Judgment aflBrmed. 
Per curiam. 

14 W. N. C, 38. 
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C. p. OF LANCASTER ( OUNTY. 

Lorenz Nolde, William Madlem, and Jacob 

8. Spangler vs. A. F. Madlem, J. J. B. 

Zerfftss, and Timothy Konig- 

macher. 

Belif/ious Society — Trusteeff — Bmuh of 
— Equity- — What ^oimtitntea a de^^ree 
— Inju n rtion — iJimded t W rt . 

Where two judges hearinj^ a suit iu Etiuity are 
divided in opinion, no valid order or decree 
can be made. If they cannot a^ree upon a 
proper decree, they have power to call upon a 
judf^e from another district to decide the case for 
them. 

Thifi ca«e was before the Supreme Court; 
Madlem's App., 13 W. N. C, 437 ; and the decree 
of the Court l)elow, entering a peqxitual injunc- 
tion, was reversed. It was reargued in the 
Court below, and the President Judge filed a de- 
cree affirming the Master's Rejwrt, the Associate 
Law Judge objecting and filing a dissenting 
opinion. 

E<iuity Docket, No. 2, page 190. 

The German Religious Society of 
Seventh Pay Baptists of Ephrata in the 
township rf Cocahco in the county of Lan- 
caster, was incorporated by Act of Febru- 
ary 21, 1814. Under that Act and its 
supplement, the Act of February 10, 1865, 
three trustees were to be elected out of 
their own number, on the first Monday in 
January, in every fourth year, at tbe town 
of Ephrata, by such merabei-s of said 
Church as «hall be in unity and communion 
with the same, and before entering upon 
the duties of their office they were respec- 
tively to give bond, with sureties, to be ap- 
proved by the Orqhans' Court of Lancaster 
County for the faithful performance of the 
trust provided in those acts of incorporation. 
For several years past there has been some 
dissension among tbe members of the 
society, caused partly by dissatisfaction as 
to the management of its property, and 



I partly, as alleged by defendants, on account 
of a disposition on the part of some of the 
! members to accept the teachings of David 
C. Long, who was formerly a minister of 
the society, but who has since organized a 
church in some respects different and not 
recognized as in conformity with the usages 
of the society. Under the said acts of in- 
corporation, the time for holding the quad- 
rennial election was January Gth, 1879. 
I The defendants allege that notice of the 
j election was given in accordance with the 
I established usage, in writing signed by 
I the President of the Board of Trustees, 
I and affixed to the door of the " Saal " or 
I meeting house during three successive Sab- 
■ baths, and at 12 o'clock m. on that day, 
j according to the clock in the " Saal," but 
I acconling to railroad time about five 
I minutes before 12 o'clock, the meeting was 
1 organized by the election of a judge, two 
1 inspectors, and a clerk. To this organiza- 
tion Lorenz Xolde, one of the plaintiffs, ob- 
jected, because the time for the election 
iiad not arrived. In tlie uieantime other 
members ap])eared, among whom were 
Jacob S. Spangler, one of the plaintiffs — 
and a follower of David C . Long— who offered 
to vote, but was objected to, and the vote 
was excluded. Immediately on the rejec- 
tion of this vote, a number of those present 
moved over to the other side of the room, 
and having chosen a judge, two inspectors, 
and a clerk, proceeded to hold another 
election. The board of election officers first 
organized returned 16 votes as cast for A. 
F. Madlem, J. J. II. Zerfass, and T. 
Konigmacher, defendants, who were de- 
clared duly elected trustees of the society, 
for the term of four years from date. Tlie 
other board returned 17 votes as cast for 
William Madlem, Lorenz Nolde, and Jacob 
S. Spangler, who were also declared 
elected for tlie term of four years then 
next ensuing. Bonds were prepared and 
filed as required by the Act of incorpora- 
tion by each board of trustees thus declared 
elected, and on behalf of each rules were 
obtained in the Orphans' Court of Lancas- 
ter County to show cause why the bonds 
so filed by them respectively should not be 
approved. Both these rules after argu- 
ment were discharged, the Court suggest- 
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ing the holding of another election under 
the 2nd section of the act of incorporation 
to fill the vacancies. 

William Madlem and Lorenz Noldc, 
plaintiffs, in pursuance of this suggestion 
posted on the door of the " Saal " a notice 
that an. election would be held on July 7th, 
1879, between the hours of 12 m. and 2 p. 
m., and invited all interested therein to at- 
tend. At the time fixed a number of per- 
sons assembled, but as they were unable to 
gain admission to the " Saal," they held an 
election in a neighboring building, and 16 
votes being cast for William Madlem, 
Lorenz Nolde, and Jacob S. Spangler, the 
plain tiifs, they were declared to have been 
elected trustees to serve from January 6th, 
1879 for the term of four years. A certi- 
fied copy of this election, and also their ; 
bond as trustees, was filed in tlie Orphans' 
Court, and at their instance a rule was 
granted August 16th, 1879, to show cause 
why the bond should not be approved. 

This rule was argued at the regular 
argument Court, December Term 1879, 
both judges being present, and on Febru- 
ary 21st, 1880, an opinion was delivered 
by one of the judges making the rule ab- 
solute, the President Judge dissenting and 
objecting to the approval of the bond. 
The plaintiffs then brought this suit, claim- 
ing that they were the legally elected trus- 
tees of the society, and praying that the 
defendants be enjoined and restrained from 
collecting the debts due to the society, or 
attempting as trustees to exercise any con- 
trol over its property. A preliminary in- 
junction was issued by the Associate Law 
Judge at Chambers, and after answer and 
replication filed, tlie matter was referred 
to a Master. The Master decided that the 
bond of the plaintiffs had never been ap- 
proved by the Orphans' Court, the act of 
one judge in the face of an objection and 
dissent by the other judge not being an 
approval ; that the plaintiffs had not been 
elected trustees, and were not entitled to 
the office ; that the defendants were the duly 
elected trustees and in office exercising the 
powers of trustees ; that even if the defend- 
ants were not properly in office they could 
only be ousted by quo warranto^ and a bill 
in equity did not lie for that purpose ; and 



that the preliminary injunction should be 
dissolved and the bill dismissed with costek 
Exceptions were filed to the Master's re- 
port by plaintiffs, which were argued be- 
fore both judges. An opinion was de- 
livered by one of the judges sustaining 
the exceptions to the report, reversing the 
decision of the Master, and directiilg a per- 
petual injunction to be entered against de- 
fendants, the other judge dissenting. 

From the decree entering this perpetual 
injunction, defendants appealed to the Su- 
preme Court. That Court held that the 
decree of the Orphans' Court approving 
plaintiffs' bond was invalid, as one of 
the judges had dissented, and tliat until a 
lawful decree was made and brought 
before them they could not go into the 
merits of the case. The decree of the 
Court below was therefore reversed at the 
costs of appellee. See Madlem's Appeal, 
18 W. N. C, 487. 

On September 18, 1883, the case was 
again called for further argument, and on 
December 22, 1888, this decree and dis- 
senting opinion were filed. 

aS'. //. Reynolih^ \ Solicitors 
W. S, Amivey^ \ for plaintiffs. 
n. 31. North, ) ^ y ., 
K K.Martin, L ^f ^ ,'' , 
T. B. Hohhan, j ^^^ defendants. 

December 22,1888. 

Decree filed by Livingston, P. J. 

And now, to wit: September 18th, 1883, 
this cause having been called for further 
hearing, and having been argued by coun- 
sel on both sides, and it having been shown 
to the Court that the Act entitled an Act 
"To incorporate the German religious 
society of Seventh Day Baptists of Ephrata, 
in the Township of Cocalico, in the county 
of Lancaster, and for other purposes," ap- 
proved February 21, 1814, as well as the 
act to reduce the number of trustees, P. 
L., 1866, page 1188, provide that* the 
trustees elected, before they shall act, and 
before entering upon the duties of their 
office, shall respectively give bond with 
sureties, to be approved by the Orphans' 
Court of Lancaster County, for the faithful 
performance of the trust, as in the act of 
incorporation provided, and it also having 
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been -shown to the Court that in this case 
the Supreme Court of Pennsylvania has 
decided that the plaintiffs before attempting 
to enter upon the duties of trustees of tlie 
said Seventh Day Baptists, and before com- 
mencing these proceedings in Eijuity did 
not as trustees have a bond with sureties 
approved by the Orphans' Court of Lan- 
caster County, and therefore had no au- 
thority to act in the premises — thereupon, 
upon due consideration thereof it is now 
ordered, adjudged and decreed as follows, 
to wit: 

That the exceptions filed by plaintiffs to 
the Report of the .Master, be overruled 
and dismissed, and that plaintiffs' bill be 
dismissed with costs. 

Dissenting opinion by Patterson, A. L. J. 
This case was called for further argu- ' 
ment in thus Court on September 18, 1888. 
The case was taken up and heard by the 
Supreme Court at its May Term, 1888, 
and it was there held that where in the 
Orphans' Court there are two judges in 
Court, and a decree is made by one and 
dissented from by the other, no valid order 
or decree can be made ; " that therefore the 
decree so made by the Orplians' Court of 
Lancaster County, approving plaintiffs' 
bond in the premises was invalid," and 
further deciding " that until they have a 
lawful decree they cannot reach the merits 
of the case." 

This case was not decided therefore on 
its merits by the Supreme Court, notwith- 
standing the record and paper book taken 
up to that Court, contained the adjudica- 
tion by this Court in the premises, and the 
order of the Orphans' Court approving the 
bond of the trustees, who are party plain- 
tiffs. It was reversed by reason of the 
dissent of one of the judges of this Court. 
The record contained a bill in Eijuity, 
praying for an injunction, which injunction 
was allowed and the writ issued June 
2, 1880 ; that after pleadings filed, a Mas- 
ter was appointed who heard testimony 
and made report; that exceptions were 
filed to said report, which were ^uly argued, 
and after argument the exceptions were 
sustained and the finding of the said 
Master waa overruled and set aside, and a 
perpetual injunction against defendants 



was decreed by one of the judges of 
said Court, the other dissenting. Under 
and in conformity with the said decision of 
the Supreme Court, the aforesaid decree of 
the Court below for the reason given is in- 
valid ; but the Supreme Court in that de- 
cision does not decide that because of the 
plaintiffs' not having had a bond with sure- 
ties approved, the Orphans' Court had no 
authority to act in the premises. It simply 
decides and says " The decree below was 
iniprovidently and unlawfully entered, and 
must be set aside. Tliis leaves the case 
precisely as if no decree had been made." 
The said bill for an injunction, and the 
decrees thereon, if concurred in by both 
judges of this Court, or if made, as sug- 
gested by the Supreme Court, by calling in 
a judge from another district, will be in my 
opinion sustained by that high Court, in 
view of all the facts and the manifest law 
in the premises. And I am of the o])inion 
that such would be the decree, even if the 
order in the Orphans' Court should be set 
aside, and the election of trustees had on 
the 7 th of July , 1879, should be pronounced 
invalid, and the election of 6th of January, 
1879, valid. For no board of trustees, 
even if properly elected and their bond 
rightly approved — which was not done on 
the part of either plaintiffs or defendants — 
had a right to take possession by violence 
against a board of trustees in actual pos- 
session having the trust property in their 
custody and having a prima facie title to 
the office: That the plaintiffs in said bill 
for an injunction were in actual possession 
of the office of trustee when the said in- 
junction issued is beyond controversy ; and 
therefore the report of the Master which 
failed to so find, and which held that they 
could only be ousted by quo warranto at 
common law by the party claiming titie 
to the office, was properly overruled and 
set aside by this Court. This must be 
clear to every mind in possession of the 
facts. Two of the parties plaintiffs, to wit, 
Lorentz Nolde and William Madlem, a con- 
trolhng majority of the board, had been 
acting trustees with their bond regularly 
approved by the Orphans' Court for years 
previous to the election of the 6th of Janu- 
ary, 1879, or that of the 7th of July fol- 
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lowing. How, therefore, can it be con- 
tended that they were not in possession of 
the office of trustee and of the property of 
the society, at the period of said elections, 
or at the time of the issuing of the injunc- 
tion, on the 2d day of June, 1880? 
Lorenz Nolde's bond as one of the trustees 
(with A. F. Madlem's) was approved by 
the Orphans' Court on January 10, 1876 ; 
it reciting that he had been duly elected on 
the 3d day of January, 1876, in the place of 
Timothy C. Konigmacher, resigned. Will- 
iam Madlem's bond, reciting that he was 
duly elected as Trustee, was approved by 
the same Court on June 22d, 1876 ; and 
the records show that the bond of Lorenz 
Nolde in the sum of $2000, as Treasurer 
of the Board of Trustees, was so approved 
on December 18, 1876. The approval of 
the bonds of the said two plaintifts, it will 
be seen, are mattere of record. 

Thus legally qualified, and in the office 
of trustees, they had the actual possession 
and control of both the real and tJie per- 
sonal property of the society for years, 
Mr, Nolde, being the treasurer of the 
Board, with a large amount of cash in his 
custody, which he kept as directed by said 
majority of the Board, up to this date, only 
paying out such sums as the wants of the 
s^ociety and its infirm members required. 
Is there any doubt that the naked right 
of possession — possession thus obtained 
and enjoyed for a term of years — even if 
no other right attached, would not require 
the defendants, if they alleged they were 
elected in 1879, and desired to execute 
the duties of the office, to resort to their 
remedy of suit at common law ? The 
argument of the counsel for defendants 
that because the third prayer of the com- 
plainants in their bill for an injunction 
was, with others, that the defendants be 
ordered to deliver up the keys of the 
" Saal " and the Academy to them, the 
complainants, renders it manifest that the 
defendants had possession, is altogether 
illusory and groundless. When the pre- 
liminary injunction was applied for, and that 
prayer was read, the judge applied to re- 
marked that the injunction must be denied 
if defendants had the keys and the posses- 
sion. The reply of counsel was that the 



defendants had stolen the keys and also the 
lock, and never had possession. The in- 
junction was then granted. 

And is not that allegation that the keys 
were stolen, supported by tlie strongest and 
most satisfactory evidence ? Let us look for 
a moment at the bill of complaint, the answer 
in part and the evidence in part, taken before 
the Master. The 7th section of the plain- 
tifis' bill complains, among others, " that 
the defendants have by force and arms 
taken possession of the 'Saal,' and the 
Academy, and by putting on new locks and 
bolts have prevented the plaintiflfs from 
having access thereto." What is the 
answer of the defendants to that avennent? 
They answer as follows : Section 7th of 
their answer, viz: "We deny that by 
force of arms we took possession of the 
' Saal ' and the Academy, and we allege 
that the ' Saal ' and Academy came 
legally into our possession, as trustees, 
and as such trustees we, as in duty bound, 
kept possession thereof, until directed by 
one of the judges of the Court to deliver 
the same to the plaintiffs. We admit that 
we put new locks and bolts on the ' Saal ' 
and Academy, because the old locks and 
bolts had become insufficient to properly 
protect the buildings, &c." See again 
testimony of William Madlem, on page 130 
and 181 , viz : " The defendants took posses- 
sion of the ' Saal ' and the Academy, and 
put new locks on both." " They put one 
lock on the ' Saal ' and one on the Acad- 
emy." " I don't know that they put new 
locks or bolts anywhere else." " There is 
an Academy there which is rented to the 
school board." 

See again on page 136 and 137, tes- 
timony of Lorenz Nolde, viz: "After 
that the defendants took off the old locks, 
which were good, and put on new locks on 
the 'Saal' and the Academy, and kept 
the keys. We sent for the keys, and they 
would not give them to us. In the bacK 
door of the ' Saal ' they put in blocks and 
staples above the latch. They also put 
screws in the middle of the window sashes, 
so that they*could not be raised." See 
page 139. "Certainly we did not allow 
the defendants to collect the rents." See 
page 140. "I was elected for the unex- 
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pired tenn of T. Konigmacher, three 
years. I was trustee from 1875 to 1879." 
See page 141 . 

** Ques, When Zerfass claimed to act as 
trustee, was he elected at all, and was there 
a vacancy ? 

*'*' An9. There was no vacancy in the 
Board." 

See again on same page, the testimony 
of Mosea Miller, viz : *' I was employed 
by William Madlem, and Nolde, and 
Spangler, to put out the com on the farm, 
where Irvin lived last spring " (the spring 
of 1879). " I went there to do it; I first 
ploughed the field, then I hauled the lime 
out. At the time we were hauling lime, 
he, Irwin, went into the field that I had 
ploughed, with his harrows, to make it 
ready to plant. Then I went to Nolde, 
and told him, and me and Nolde went up. 
Then Nolde told him he must get out of 
this ; he had nb business in the field. He 
would not go out, and Nolde told me to 
take hold of the horses, and I took hold of 
them ; but he had hold of the line, and I 
could not lead them. Then I took him 
and Nolde took the horses. I led him out 
and Nolde led the horses out. I neither 
hurt him nor his mare." 

Now all the foregoing recited testimony 
of witnesses was taken before the Master, 
and must convince the most careless reader, 
that for years before and at the time of the 
election on January 6th, 1879, the said 
William Madlem and Lorenz Nolde, the 
majority of the Board of trustees, were in 
possession of that oflSce, in possession of 
the trust property, and that at no time did 
they surrender possession to the defend- 
ants, who assumed to be trustees after that 
election ; but in every instance resisted 
their assumptions, and opposed the illegal 
and violent modes resorted to, in order to 
obtain possession. The testimony further 
shows that there was no vacancy in the 
Board of trustees in 1878, when Jos. J. R. 
Zerfass claimed to have been elected. A. 
F. Madlem, the third member of the Board, 
and who was elected on June 28th, 1875, 
for the unexpired term of Seth Rogers, de- 
ceased, could not as a minority of the Board 
surrender the trust property to the defend- 
antB without the action and consent of the 



majority. The majority, therefore, to wit: 
William Madlem and Lorenz Nolde, having 
been duly elected and qualified as trustees ; 
and being legally in possession of their oflice, 
and thereby of all the trust property, and 
holding over either under the quadrennial 
election of January 6th, 1879, or the elec- 
tion of July 7th, 1879, they could with 
propriety administer the duties of their 
office, until removed by due course of the 
law. The defendants had no right to at- 
tempt to remove them by violence, and 
thus cause a breach of the peace. They 
could only be ousted from their office 
by a party showing a better title, and by a 
suit at common law. Even if the plaintiffs 
had not been regularly elected in 1879, 
and their bond had not been legally ap- 
proved by the Orphans' Court, the Society 
of the Seventh Day Baptists of Ephrata 
being a religious corporation, the acts of 
the majority, while executing the office, are 
legitimate, and they are at most only 
voidable, and not actually void. The 
plaintiffs, occupying that status, if inter- 
fered with by these defendants or others 
in the administration of their office, were 
clearly entitled to be protected until ousted 
by law, and were therefore entitled to the 
injunction granted. 

The opinion delivered and filed May 6th, 
1882, reversing the Master's report, in 
the premises, and setting aside his findings 
of facts, I am of the opinion is according 
to law and equity, and should be made 
absolute by a final and absolute decree of 
this Court. The written opinion on the 
exceptions to the Masters' Report was 
shown to his Honor, the President Judge. 
Having becoming acquainted with all facts 
of the case, and having considered the 
law involved, I am impressed with the 
conviction that justice and ecjuity require 
that the plaintife' bill in this suit should 
not be dismissed. Entertaining that opinion, 
I am unable to concur with his Honor, the 
President Judge, in his order and decree 
now proposed, to dismiss the complainants' 
said bill with costs ; but must and now do 
dissent from the decree, and object to its 
being entered of record. 
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C. p. OF LANCASTER COUNTY. 

Victoria Waldhoeffer vs. Charles Falk. 

A testator gave, devised and bequeathed ' * his 
entire estate, real, personal, and mixed, unto his 
wife Victoria, to be used and enjoyed by her as 
long as she lived," and oraered aiid directed that 
after her death "whatever may \>e left should 
be converted into cash and be paid to Pater Ig- 
natius Sagerer in trust, etc.'* The wife sold 
under articles of agreement tlie real estate of de- 
cedent to F. Held, that the wife had but a life 
estate in the real estate, and could not give a 
title in fee simple- to the purchaser. 

Follweiler's Appeal, 13 W. X. C, 347, fol- 
lowed. 

September Term, 1883, No. 52. 

Case stated. 

This was an amicable action entered, 
and case stated for the opinion of the Court. 

The case was stated as follows : 

John Waldhoeffer, of the City of I.an- 
caster, died on the 9th day of December, 
A. D. 1878, witliout issue or known rela- 
tives, after having made his last will and 
testimony, bearing date the 9th day of 
April, A. D. 1878, and duly proven and 
remaining of record in the Register's Office 
at Lancaster in Will Book D, Vol. 1, page 
82, wherein and whereby he devised and 
bequeathed, inter alia^ as follows, to wit: 

" Item. — After the payment of all my 
just debts and funeral expenses, I give, de- 
vise, and bequeath my entire estate, real 
and personal and mixed, to my dear wife 
Victoria, to be used and enjoyed by her 
as long as she lives; 

"Item. — After the death of my dear 
wife, I do order and direct whatever may 
be left of my estate shall be converted into 
cash, and the same I direct to be paid to 
Pater Ignatius Sagerer in trust for the St. 
Joseph Hospital, now about being erected 
on the corner of College Avenue and the 
Marietta tunipike, and in case he. Pater 
Ignatius Sagerer, should no longer and 
then be connected with said institution, 
then the same is to be paid to whosoever 
may be his successor, and in case said in- 
stitution should in the meantime or any 
time hereafter become incorporated, then 
said estate after the death of my said wife 
shall be paid to the proper officers of said 
corporation for the absolute use of the 
same." 

The whereabouts of the said Pater Ig- 



natius Sagerer in the above in part recited 
last will and testament named, is unknown, 
he having abandoned, since the month of 
June, A. D. 1882, the said St. Joseph's 
Hospital for hospital purposes, after there 
had been a levy and sale upon execution 
of all the personal effects on said premises. 
The said building was levied upon and sold 
as the property of P. Ignatius Sagerer, to 
Michael Haberbash on the 11th day of 
August, A. D. 1888. The said Victoria 
Waldhoeffer having lost by investment, or 
exhausted in her support, all the personal 
estate of the said John Waldhoeffer, to 
wit, the sum of §435, and being without 
any estate of her own, or means of liveli- 
hood, did, on the Gth day of August, 
A. D. 1888, enter into articles of agree- 
ment with the said Charles Falk for the 
sale of the only remaining portion of the 
estate of the said John Waldhoeffer, de- 
ceased, the rent of which was insufficient 
for her support, being a lot of ground sit- 
uated on the south side of Manor Street 
(No. 764), in the city of Lancaster, with a 
frontage on said street of fifty-two feet 
more or less, and a depth to Lafayette 
Street of two hundred and eighty feet more 
or less, on which is erected a two-story 
brick dwelling-house and other improve- 
ments. And in said articles, the said Vic- 
toria Waldhoeffer, did covenant and agree 
to make, execute, and deliver to the said 
Charles Falk a good and sufficient deed for 
the proper conveying and assuring of the 
above described premises in fee simple, and 
free from all incumbrances, on the 1st day 
of September, A. D. 1883. In consider- 
ation whereof the said Charles Falk prom- 
ised and agreed to pay to the said Victoria 
Waldhoeffer the sum of $1350, upon the 
execution and delivery of said deed, to wit, 
on the 1st day of September, A. D. 1883, 
as in and by said agreement, made part of 
the case stated, more fully appears. 

In pursuance of the above mentioned 
agreement the said Victoria Waldhoeffer 
tendered on the 1st day of September, A. 
D. 1883, a deed of conveyance to the said 
Charles Falk, and demanded payment of 
the purchase money ; but the said Charles 
Falk refused to accept the said deed and 
to pay the said purchase money, alleging 
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that she, Victoria Waldhoeffer, could not 
convey an indefeasible title in fee simple 
to him and his heirs and assigns. 

If the Court should be of opinion that 
the said Victoria Waldhoeffer was so seized 
of the above described premises, so that 
she could convey an indefeasible title in 
fee simple in execution of said agreement 
to the said Charles Falk, free and dis- 
charged of all trusts of any kind, then 
judgment to be entered for the plaintiff for 
$1,850, with stay o*" execution until April 
1st, 1884 ; but if not, judgment to be en- 
tered for defendant. 

W. Au</, Atlee and John A. Cottle for 
plaintiff cites Hileman vs, Boslaugh 1 liar., 
344; Hambright's Appeal, 2 Gra., 820; 
Jaurechte vs. Proctor, 12 Wr., 40i) ; Pen- 
nock's Estate, 8 liar., 2G8 ; Cox va. Rodg- 
ers, 27 P. F. S., 100 ; Church vs. Dis- 
brow, 2 P. F. S., 219 ; Postlethwaite, 18 
P. F. S., 477. 

W, A. Wilson for defendant cites Foll- 
weiler's Appeal, 13 W. N. C.,.847. 

November 17, 1888. Opinion by Liv- 
ingston, P. J. 

In this case we are of opiniorx that the 
question presented is fully answered in and 
must be governed by Folhveiler's Appeal, 
18 W. N. C, 347, and that plaintiff, Vic- 
toria Waldhoeffer, cannot convey an inde- 
feasible title in fee simple, in execution of 
her agreement to Charles Falk, the defend- 
ant, his heirs and assigns, for said real 
estate, free and discharged from all trusts 
of any kind. We, therefore, in accordance 
with the terms of the case stated, enter 
judgment in favor of the defendant. 

JudOTient for defendant. 
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SUPREME COURT. 
Smith vs. Commonwealtli. 

Sbbob to the Quakter Sessions of Butler 
County. 

Criminal law — Perjury — Pleading — 
Two indictments for the same offense. 

The defendant was indicted, tried and 



convicted for perjury, but the Court 
granted a new trial upon the grounds that 
the offense was defectively charged in the 
indictment. A new information was made, 
and another bill charging the same offense 
found and returned. 

The District Attorney elected to go to 
trial on the second indictment, and moved 
to qujish or enter a nolle prosequi on the 
first. To this defendant objected and in- 
sisted on being tried on the first indictment, 
and also moved to quash the second indict- 
ment. Tins motion was denied by the 
Court, and the defendant was convicted. 

JJeld^ that the pendency of an indictment 
is no ground for a plea in abatement to a 
second indictment charging the same 
offense. 

Held alsoj that a plea averring the pen- 
dency of another indictment for the same 
offense is a nullity. 

Judgment affirmed. 

Opinion by Sterrett, J. 

14 W. N. C, 42. 



Burkhard vs. Travellers' Insurance 
Company. 

Error to the Common Pleas No. 2 of 
puiladelphia. 

Aceident Insurance — Construction of 
policy — Voluntary exposure to danger. 

When an insurance company tenders a 
policy to a pei'son seeking to be insured, 
and uses in the policy ambiguous words, 
these words will be held to have the mean- 
ing most favorable to the insured, as the 
presumption is that on this construction he 
took the policy, and aa the company could 
have avoided the difficulty by being more 
specific. 

B. the decedent, took out a policy or 
ticket of insurance for $3,000, in the com- 
pany defendant, good for thirty days from 
the date thereof. The policy contained 
inter alia a condition that " no claim shall 
be made under this ticket when the death 
or injury may have been caused by volun- 
tary exposure to unnecessary danger, 
hazard, or perilous adventure, or by walk- 
ing or being on the road-bed or bridge of 
any railway." 

In an action by his administrator on this 
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policy it appeared that the insured arose 
from his seat when the train came to a 
standstill on a drawbridge at night, went 
to the front platform, stepped oif the car- 
and fell through a hole, caused by the re- 
moval of planks during repairs, and re* 
ceived fatal injures therefrom. The com- 
pany set up as a defense a violation of the 
above conditions, and jud^^ent was en- 
tered for defendant in the Court belovt. 

Held,, that the facts of the case did not 
show a voluntary exposure to danger; ex- 
posure to a hidden danger, without any 
knowledge of it, does not constitute volun- 
tary exposure. 

Held further,, that the int(*ntion of the 
restriction against walking or being on the 
road-bed or a bridge of a railway was not 
to guard against injuries resulting from a 
defective road-bed or bridge, but against 
danger of injury from trains passing 
thereon. 

Judgment reversed, and judgment for 
plaintiff for $3,000 with interest. 

Opinion by Mercur, C. J. 

14 W. N. C, 83. 



Hutchison vs. Kerr. 

Error to the Common Pleas op Butler 
County. 

Statute of Frauds — Parol Bale of lands 
— Equitable and legal title — Ejectment 
— Evidence — Sh eriff ' s ven dee — Rights 
of. 

A parol sale of specific lapd for a sum 
certain, followed by possession in pursu- 
ance thereof, and the making of valuable 
improvements, will create such an equitable 
interest as will be bound by the lien of a 
judgment against the vendee. The sheriff's 
vendee of this equitable title is entitled to 
all the rights of the judgment debtor, in- 
cluding the right to recover possession. 

It is immaterial that the judgment debtor, 
subsequent to the date of the entry of the 
judgment, declared to a stranger that he 
had no title. Such declarations were not 
admissible in evidence. 

Judgment affirmed. 

Per curiam, ^ 

14 W. N. C, 89. 



Patterson's Appeal. ' 

Appeal from the Decree op the Orphans' 

Court of Allegheny County. 

Trust Estate — Improvement of — Ac- 
countant — Commission Si — Costs. 
Where a trustee expends, judiciously 
and for the permanent improvement of the 
trust estate, a larger sum of money than 
was originally contemplated, under an 
order of Court authorizing such improve- 
ment, he will not be surcharged the sum so 
expended. 

Any trustee acting in good faith is en- 
titled to a commission on money borroAved 
and expended in the improvement of the 
trust estate, even though his account is so 
kept as to require testimony .in explanation 
and a restatement thereof bv the Court, 
but the costs incident to such restatement 
are chargeable to accountant. 

WJiere a cestui que trust furnishes 
money to aid in payment of improvements, 
in excess of the amount provided for by 
order of Court, he is estopped from deny- 
ing the right of the trustee to make such 
additional expenditures. A party dissatis- 
fied with the finding of facts or of law by 
the Auditing Judge, should file exceptions 
thereto and have them considered and de- 
cided by the Orphans' Court before final 
decree is entered. 

Decree affirmed and appeal dismissed at 
the costs of the appellant. 
Opinion by Mercur, C. J. 

14 Pitt. Leg. Jour., 199. 



In the Matter of the Application of the 

Fidelity Trust and Safe Deposit Co. of 

Philadelphia, Committee of Wm. 

Meredith, a Lnnatic, to Decree 

a Sale of Beal Estate. 

C. P. OP Schuylkill County. 
Lunacy — Traverse — Beal Estate. 
Pending a traverse of an inquisition find- 
ing lunacy, the Court will not order the sale 
of the lunatic's real estate, unless some 
controlling necessity looking alone to the 
preservation of the interests of the lunatic, 
or to his support and maintenance, shall 
require such sale to be made. 
Application refused. 
Opinion by Green, J. 

51 Leg. Int., 484. 
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C. p. OF LANCASTER COUNTY. 

Benjamin Tclfman vs. John Hildebrand. 

Jtl dgm en t — Execution — Lei/al te n der — 
What is a legal tender — Effect of, 

A legal tender is where a debtor offers to his 
creditor legal money — gpl^» silver, or legal ten- 
der paper monfey — sufficient to pay a definite 
debt which has matured ; and to be effective it 
most cover not only the debt, but all interest ac- 
crued thereon. If made after suit has been 
commenced it must also include all costs that 
have been incurred up to the date of such ten- 
der. 

Where one approaches another and offers to 
pay him a certain sum of money, which he owes 
him, and has the money with him in readiness 
to pay the debt, and the creditor dispenses with 
the counting of it to him by refusing to receive 
it before it is counted, the tender is a good one, 
otherwise it must be counted and offered to 
the creditor. 

A tender must be wholly unconditional ; and 
must be kept up at every trial of the action, or 
paid into Court upon leave obtained. 

January Term, 1882, No. 1483. 

April Term, 1883, No. 85, Ex. Doc. 

Rule to show cause why execution 
should not be stayed. 

The facts of the case are as follows : 

On April 8, 1882, judgment was entered 
against the defendant for the penalty of 
$5,600 on a bond with warrant of attorney, 
tc, dated April 9, 1877, conditioned to 
pay the sum of $2,800, one year after date 
with interest. On this judgment a fieri 
facias waa issued to April Term, 1883, 
No. 85, by virtue of which the sheriff 
levied on personal property of defendant. 
Several days afterwards the defendant pre- 
sented a petition to Court, representing 
that on or about the first day of April of 
each year— 1878, 1879, 1880, and 1881 
— ^he paid to plaintiff the sum of $168, be- 
ing the annual interest due on the princi- 
pal amount of said bond, and that on or 



about April 1, 1881, he paid $800 on ac- 
count of the principal, leaving the balance 
due $2,000. These facts were admitted 
by plaintiff's counsel. Defendant further 
alleged that he paid to plaintiff $120 on or 
about April 1, 1882, being the interest on 
the $2,000 for one year, and on April 4th, 
1882, he tendered to him the sum of 
$2,000 as the full amount due and owing 
on said bond, which the plaintiff refused to 
receive; that afterwards on August 19, 
1882, or thereabouts, the bond having 
been entered as a judgment, the same ten- 
der was again made with accruing interest 
in full, when plaintiff again refused to take 
it; that on April 9, 1883, the plaintiff is- 
sued execution on the judgment for said 
sum of $2,000, with interest from April 1, 
1882, and costs; that on April 11, 1883, 
defendant paid to the sheriff the $2,000, 
being as he believed the full amount due 
on said judgment ; that since said payment, 
the sheriff has seized his personal property 
for the purpose of collecting interest and 
costs claimed by the plaintiff in the execu- 
tion, etc. Whereupon the Court granted 
the rule above stated. 

D. Cr, Eshleman, for rule. 
M. BroBiuSy contra. 
Opinion by Livingston, P. J. 

The allegation of defendant is that on 
two occasions, once on or about April 1, 
1882, and again about the middle of 
August of same year, he tendered, or 
caused to be tendered, to the plaintiff the 
amount due him with interest, and the last 
time also a sufficient sum to cover costs ; 
and that on both occasions plaintiff refused 
to receive the money tendered. 

The plaintiff, on the contrary, alleges 
that defendant never notified him that he 
intended to pay the debt, but that he 
understood the debt was to remain another 
year, until April 4, 1882, and that defend- 
ant never made him a legal tender of the 
debt, interest, and costs due him on this 
judgment. 

Plaintiff held a judgment against the de- 
fendant. It was over-due, and the testi- 
mony produced shows no such contract or 
agreement between the parties for its con- 
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tinuance for another year as would prevent 
the plaintiff from issuing an execution at 
pleasure, or estop the defendant from paying 
the debt or making a tender of the same, 
which, if legally tendered, would have the 
same effect as a legal tender in any case. 
The act of 1705, Sec. 2; Purdon'sDig.,488, 
pi. 2, declares that "In all cases where a ten- 
der shall be made and full payment offered, 
by discount or otherwise, in such specie as 
the party by contract or agreement ought 
to do, and the party to whom such tender 
shall be made doth rfefuse the same, and 
yet afterwards will sue for the debt or 
goods so tendered, the plaintiff shall not 
recover any costs in such suit." And the 
act of May 12, 1867, Purdon's Dig., 
1395, pi. 1, says that, '* In all actions for 
the recovery of money founded on con- 
tract hereafter brought in any of the courts 
of this Commonwealth, or before any of 
the justices of the peace or aldermen 
thereof, the defendant or defendants therein 
shall have the right, at any time before 
trial in court, to make the plaintiff or plain- 
tiffs a tender of lawful money equal to the 
amount he or they shall admit to be due, 
with all lawful costs incurred in said action 
up to the date of making such tender ; and 
if the party to whom such tender shall be 
made refuses to accept the same, then in 
the event of the plaintiff or plaintiffs fail- 
ing to recover more than the principal sum, 
80 as aforesaid tendered, with legal interest 
thereon, he or they sliall pay all costs 
legally incurred in the said action after the 
time of the tender aforesaid, etc." 

It will be observed that neither of these 
acts define a tender, nor describe the way 
in which it shall be made to be legal. 
Wharton on Contracts, Sec. 970, says, "A 
tender is where a debtor offers to his cred- 
itor legal money sufficient to pay a definite 
debt, which has matured in full ; and to be 
effective it must cover not only the debt 
but all interest, and if made after suit has 
been commenced it must also include all 
costs that have been incurred in maintain- 
ing the suit." 

A mere offer to pay money is not in 
legal strictness a tender; Appleton vs. 
Donaldson, 3 Barr 383. 

In Sheredine vs. Gaul, 2 Dal. 190, it is 



said : '' In strictness of law where a tender 
is made, the money must be counted down 
in gold or silver." This was, however, 
prior to the issue of our legal tender paper 
money, which would be now sufficient if 
offered to a party. But where one ap- 
proaches another and offers to pay him a 
certain sum of money which he owes him, 
and has the money with him either in 
specie, or legal tender notes, ready to pay, 
and the other party dispenses with the 
counting down of the money by refusing 
to receive it before it is coiftited, the tender 
would be a 'good one ; but if the creditor 
does not refuse to receive the money then, 
to make a legal tender the money must be 
counted down and offered to him. No 
tender is a substantial one but a legal ten- 
der." Cornell r«. Green, 10 S. & R., 
14. 

A tender must be wholly unconditional. 
2 Parson on Xotes and Bills, 625. The 
true rule is, or at least should be, that no 
condition possibly harmful to the creditor 
must be annexed, such as a receipt in full 
of all demands, or the surrender of an obli- 
gation showino; that more is due than is 
tendered, etc. The full amount due must 
also be tendered, as the most trifling de^- 
ciency destroys the legal effect of the offer 
to pay. But where a tender is made, the 
defendant is reijuired to keep up said ten- 
der at every trial of the action, or to pay the 
money into Court on leave obtained. 

After fully examining and carefuUy con- 
sidering the testimony presented, we are 
of opinion that there was no legal tender 
made in this case on April 4, 1882. We 
think, however, that the testimony shows 
and would warrant a jury in finding as a 
fact, that a legal tender was made by the 
defendant to the plaintiff on August 19, 
1882, and therefore in our opinion a legal 
tender was then made ; but it cannot avail 
the defendant in this proceeding, because it 
has not been kept up by him. By the 
tender made, and the evidence produced by 
him, the defendant admits that the amount 
due and thus tendered to plaintiff was 
about $2,047.00, and when the execution 
was issued and the demand was made, de- 
fendant did not renew his tender of 
§2,047.00, nor pay or offer to pay to the 
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sheriff ihe amount he tendered to plaintiff; 
but he paid to the sheriff $2,000.00 only, 
being aDout $47.00 less than the amount 
tendered and thus admitted by the tender 
to be due on August 19, 1882. 

Tliis of course being no legal tender, 
renders it of no value to the defendant, and 
the rule to show cause why the execution 
should not be stayed must therefore be dis- 
charged. 

Rule discharged. 



C. P. OF LANCASTER COUNTY. 

John ffildebrand vs. Abraham Myers. 

Execution — Lien of^ on after acquired 
real estate — When writ to be indexed 
— Distribution of fund in court. 

Where a judgment creditor insues an execu- 
tion, and a levy is made on defendant's after ac- 
quired real estate, the lien so acquired ha« 
priorty over the lien of a judgment entered sub- 
sequent to the date of levy, although the writ 
was not indexed in the judgment index. 

It is not necessary for the plaintiff, under Sec. 
3 of the Act of 27th of April. 1856 (P. L., 
532), to enter up the writs of fieri facias and 
venditioni exponas in the judgment index in 
order to make the same a lien, as against judg- 
ment creditors. The act only has reference to 
subsequent purchasers and mortgagees. 

April Term, 1883, No. 53, Ex. Doc. 

Rule at the instance of plaintiff to show 
cause why the money in court should not 
be paid to him. 

Also rule at the instance of Henry Myers 
H al., judgment creditors of defendant, to 
show cause why the money should not be i 
paid to them. ' 

The history of the case is fully given in i 
the opinion of the Court. 

D. (?. EMeman, for John Ilildebrand. ' 

B. F. Davifty for Myers et al. 

Opinion by Patterson, A. L. J. 

The parties having agreed upon and sub- 
mitted a case stated to the Court, the deter- 
mination of the rules granted must be i 
governed by the facts therein contained 
and the law applicable thereto. 

The defendant, Abraham Myers, was 
admitted to be one of eight children of j 
David Myers, who died intestate on No- 



vember 19, 1882, owning real estate, to 
wit; A tract of land situated in Eden 
township, Lancaster county, of from 47 to 
60 acres, and would, therefore, become the 
owner of the imdivided one-eighth part of 
said tract of land. Tlie plaintiff, John 
Hildebrand, had a judgment against tlie 
said Abraham Myers, defendant^ which was 
obtained on March 23, 1878, and entered 
t« March Term, 1878, No. 14, for $502.98, 
but it was clearly no Hen on defendant's 
undivided one-eighth share in the real 
estate passing to him after his father's 
intestacy. The plaintiff issued a ncire 
facias on said judgment to revive it to De- 
cember Term, 1882, No. 12, and obtained 
judgment thereon on December 23, 1882, 
for $640.28. Henry Myers, however, had 
obtained judgment against said defendant 
on December 8, 1882, to November Term, 

1882, No. 109, for §200. The latter 
judgment, it will be seen, was entered fif- 
teen days before the entering of the judg- 
ment of Hildebrand, and was, therefore, a 
priqr lien on defendant's said undivided 
one-eighth interest. 

But the said Hildebrand on November 
21, 1882, issued a Jieri facias on his 
jud<nnent of March Term, 1878, No. 14, 
to January Term, 1883, No. 1, against 
Abraham Myers, by virtue of which the 
sheriff on the same day levied upon defend- 
ant's interest, or the undivided one-eighth 
share in the land of which his father had 
died seized, and made retuni to Court as 
follows, to wit : " Defendant's real estate 
levied on. Incpiisition held January 12, 

1883, and condemned — see schedule an- 
nexed." 

On March 3,1883, a writ of venditioni 
exponas was issued by said Hildebrand on 
his judgment, to April Term, 1883, No. 
53, by virtue of which the said undivided 
one-eighth share of the defendant in said 
real estate was sold by the sheriff, who 
made return to said writ as follows, viz: 
"April 7, 1883. Defendant's real estate 
sold to John Hildebrand, and net proceeds 
amount^to $68.14 and now in Court." 

The scire facias issued by John Hilde- 
brand on his judgment to March Term, 
1878, No. 4, to December Term, 1882, 
No. 12, and the judgment subsequently 
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entered thereon, and the judgment of 
Henry Myers et al,, to Noveraher Term, 
1882, No. 109, were all duly docketed in 
the judgment index ; but neither the fieri 
facias issued by John llildebrand, nor the 
venditioni exponas, was docketed in the 
judgment index. 

Under the foregoing facts, what is the so- 
lution of this Question? Which of said 
contending parties is entitled to the money 
in court? 

It is maintained by counsel for Henry 
Myers et al. that they are entitled to the 
money in court, because their judgment, 
obtained December 8, 1882, to November 
Term, 1882, No. 109, was a lien from 
date on the defendant's real estate, and that 
the writ of fieri facias issued oy Hilde- 
brand on November 21, 1882, by virtue of 
which a levy was made the same day on 
defendant's real estate, constituted no lien, 
because it was not entered in the judgment 
index for said county, as reijuired by the 
third section of the act of 22d April, 185G. 

The third section of said act is as -fol- 
lows : 

"The lien of no judgment, recognizance, 
execution levied on real estate in the same 
or another county, or of writs of scire 
facias to revive or have execution of judg- 
ments, shall commence or 'be continued as 
against any purchaser or mortgagee, unless 
the same be indexed in the county where 
the real estate is situated, in a book called 
the judgment index, and it shall be the 
duty of the prothonotary or clerk forthwith 
to index the same according to priority, of 
date, and the plaintiffs shall furnish the 
proper information to enable him to perform 
said duty." 

That section of the act seems to have 
been passed to protect, especially, pur- 
chasers and mortgagees, and it is main- 
tained in argument that a fieri facias lev- 
ied upon real estate of a defendant is not a 
lien thereon unless duly entered upon the 
judgment index. The proposition is mani- 
festly correct, and we think the act of 
Assembly must be so construed when 
purchasers and mortgagees are the sole 
contestants for the fund. 

But the parties striving for the fund in 
the present case are clearly neither pur- 



chasers nor mortgagees. Both are judg- 
ment creditors, and neither seem to be 
entitled to judgment index notice. As to 
the latter, the courts seem to have held 
that the issuing of a fieri facias by the 
plaintiff, and the levying on the lands of 
the defendant and condemnation by in- 
quest, were matters of such publicity as to 
constitute adequate notice of the creditor's 
intention. We cite a few decisions of our 
Supreme Court, showing, we think, that 
judgment creditors are not embraced in the 
provisions of the above quoted section of 
the act of 1856. The Supreme Court say, 
in Shyrock vs. Wagoner, 4 Cas. 430, " K 
mortgagees for a valuable consideration, 
and without notice of a trust, are some- 
times considered as' purchasere, judgment 
creditors never are." 

In Reed's appeal, 1 Har., 476, the 
Supreme Court say, "A judgment creditor 
i« not entitled to the protection of a pur- 
chaser of the legal title, against an equit- 
able owner of his creditors, or . to any ad- 
vantage, which his debtor ha<l not." 

In Cover vs. Black, 1 Barr 493, the 
Court say, " A judgment creditor is not a 
purchaser of an interest in his debtor's 
land, etc." 

In Hutchinson's appeal, 11 Nor. 186, 
the Court again say, "There can be dis- 
tinction between purcliasers and subsequent 
judgment creditors." 

The law manifestly is well settled that 
where the judgment on which the fieri 
facias issues, has never been a lien on the 
real estate of the debtor, as in after ac- 
quired realty, ih^ fieri facias, followed by 
an actual levy, becomes a lien. Boal's 
appeal, 2 R., 37 ; Packer's appeal, 6 Barr., 
277 ; Sinkett vs, Wendler, 1 M., 361 ; 
Taylor vs. Young,- 2 Bin., 228 ; Wilson's 
appeal, 9 Nor., 370. 

In tlie early decisions it does not appear 
that the question of actual levy was raised ; 
but the later cases hold that to constitute a 
lien by writ of fieri facias an actual levy 
must be made. 

Under the fieri facias issued by Hilde- 
brand an actual levy was made, and it was 
issued prior to the entering of judgment in 
the suit of Myers et al, ; and thus it is seen 
that the lien by execution is prior to the 
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Ken of that judgtnent, and will be entitled 
to the fund in controversy. 

It seems to have been held at an early 
day, as in the case of Young vs. Taylor, 
siipra^ that a levy upon the land of a de- 
fendant, and condemnation of same, were 
matters of notoriety, and in point of notice, 
were tantamount to a sdre facias^ and, of 
course, notice to the defendant. That is 
the legal conclusion, in the opinion of the 
Court, to be drawn from the facts in the 
case ; and that, as between the contending 
parties in this case stated, the fieri facias^ 
and levy made under it, were not neces- 
sary to be entered upon the judgment in- 
dex to create a lien upon defendant's sub- 
sequently acquired real estate. 

While considering the case in hand we 
felt it was a public misfortune that the act 
of April 20th, 1853, Purdj^n's Digest, 647, 
pla., 61, prescribing the procedure in. re- 
gard to executions issued, and levies on real 
estate acquired subsequently to a judgment 
agaijist the owner thereof, was only appli- 
cable to Philadelphia, and was not made a 
general statute. Its provisions, as a rule 
of practice, are judicious, because it secures 
record notice to all encumbrancers, of the 
issuing of the execution by the creditor, 
and the claim made by virtue of it. 

Viewing the whole current of the decis- 
ions of the Supreme Court on the question 
presented, we are of the opinion that the 
lien by execution and levy cannot be post- 
poned, but is entitled to the money in 
court. Therefore the rule at the instance 
of Henry Myers et al.^ is discharged, and 
the rule at the instance of John Hilde- 
brand, the plaintiff in the execution, is 
made absolute. 

Rule of Henry Myers et al,^ discharged, 
and Rule of John Hildebrand made abso- 
lute. 



O. C. OF LANCASTER COUNTY. 

In Be Estate of Charles A. Hepting, 
Deceased. 

Decedent — Sale of Real Estate — Inade- 
quacy of Price — Re-sale, 

The confirraaton of an Orphans' Court sale is 
not an absolute conftrmation until the purchase 



money has been paid and the deed delivered: 
until that is done it is subject to the control of 
the court in the exercise of a le^^al discretion. 

As a general rule, the court will not set aside 
a judical sale for inadequacy of price merely ; 
but when the price is grossly inadequate, as in 
this case, the interest of the heirs and creditors 
must be primarily regarded, and the sale will be 
set aside and a re-sale ordered. 

Rule to show cause why the sale of de- 
cedent's real estate should not be set aside. 

B. F. Davisy for rule. 

J. W. F. Swifty contra. 

August 18, 1883. Opinion by Patter- 
son, A. L. J. 

The reasons adduced are : 

1. That Catherine Wolf, a lien creditor 
of decedent, had no notice of said sale. 

2. Gross inadequacy of price; and ex- 
ceptant offers and files bond that on a re- 
sale she will give eight hundred dollars. 

This sale was an Orphans' Court sale. 
It is well settled that the confirmation of 
such sale is not an absolute confirmation 
until the purchase money has been paid 
and the deed delivered; and until that 
takes place, it is subject to be controlled 
and disposed of by the Court in the exer- 
cise of its sound discretion. 

It is clear that there is no merit in the 
first exception, and it must be dismissed. 

The second exception — gross inadequacy 
of price — demands our consideration. 

This was a judicial sale, and the courts 
have generally held that such sale would 
not be set aside for inadequacy of price 
merely ; but when the price is grossly in- 
adequate, as appears in the present case, 
the interest of lieirs and creditors must be 
primarily regarded. The petitioner in this 
instance is a large creditor of the decedent, 
and the testimony taken under the rule is 
cumulative that the price bidden at the sale 
had is grossly inadequate. A rule for or- 
dinary cases has been adopted by the Or- 
phans' Court of Philadelphia, that an ad- 
vance of ten per cent, over the price real- 
ized shall be proffered and secured before 
a sale will be set aside for inadequacy of 
price. 

This Court has not adopted a uniform 
rule in regard to Orphans' Court sales, but 
when, as in the case before us, a much 
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larger per cent., namely, eight hundred 
dollars advance, is proffered and bond filed 
in court to secure it, it presents a sufficient 
reason for the granting of a re-sale. If a 
decree of confinnaiion of the sale is made, 
it is now ordered that it be vacated, and 
the rule to set aside is made absolute. 
Rule absolute. 



C. P. No. 1, OF PHILADELPHIA COUNTY. 

Ex- Judge Amos Briggs vs. Philip C. Gkirrett. 

Defamatory Libel — Law of — Privileged 
Communication — What is a — Candi- 
da te fo r offi ce — Malice — Non-suit . 

There is a principle of common sense that 
governs the meaning of words alleged to be de- 
famatonr ; it is that words shall not be taken in 
the mildest sense, nor shall tliey be strained by 
any false construction beyond the natural mean- 
ing and acceptation, and Courts and juries will 
undei*Ktand them in the same way other people 
would. 

When a defamatory publication is made regard- 
ing a citizen, it is only necessary to prove the 
publication and its falsity, when malice, which 
is necessary to- all suits of this character, is in- 
feri'ed and need not be pix)ved. As soon, how- 
ever, as it is shown that it was not made without 
just cause or excuse, it tlien becomes incumbent 
on the plaintiff to show actual malice, as the im- 
plied malice is rebutted by the occasion which 
makes it excusable. 

The charge in this case was a communication, 
made by one voter to other voters, each having 
a voice in the election of the candidate, about a 
matter of the deepest interest to the public, and 
about which they had a right to be informed, 
and was made in relation to a person seeking a 
public office, who,,by offering himself as a can- 
didate, challenged scrutiny. The judge who 
tried the case was nght in holding the occasion 
one entitled to the highest privilege, and that, as 
the plaintiff's own case did not show malice, but 
most clearly rebutted such imputation, the non- 
suit was proiwrly granted. 

Rule to strike off non-suit. 

January .5, 1884. Opinion of the Court 
delivered by Biddle, J. 

The issue joined, raised two questions ; 
first, whether the words, complained of 
were used in a defamatory sense, and sec- 
ond, whether, if actionable, the occasion 
upon which they were used rebutted the 
presumption of malice, and required that it 
should be affirmatively established by the 
plaintiff. The words complained of were 
these: "The Hart creek sewer steal of 



$200,000 was only made possible by Judge 
Briggs' charge to the jury. See the 
charge, and reflect on the facts," 

As the charge in the declaration is ac- 
companied by no colloquium or statement 
of extrinsic circumstances which would 
modify or expand the meaning of these 
words, they are to be construed just as 
they appear in the writing. The innuendo 
coidd not add to, enlarge, extend or change 
a signification, and could not supply the 
place of a colloquium. 

It is contended by the defendant that the 
natural and obvious inference from the 
statement was that the Judge had delivered 
the charge either because the duty of his 
office and the rules of law required that he 
should do so, or because he fell into an 
honest error, which the wisest and best 
Judge may do. Now it is very true that 
to ^our professioft it might convey such a 
meaning ; it is quite common, speaking col- 
loquially, for lawyers to attribute an ac- 
quittal of the criminal to the charge of the 
Judge or the verdict of the jury, meaning 
thereby no more than that he was acquitted 
on a point of law or on a question of fact. 
But we are not to confine ourselves to the 
view which might be taken of this publica- 
tion by lawyers. There is a principle of 
common sense that now governs ; it is that 
words shall not be taken in the mildest 
sense, nor shall they be strained by any 
false construction beyond the natural mean- 
ing and acceptation. Courts and juries 
will understand them in the same way 
other people would. We are not to exam- 
ine dictionaries nor turn to our law books 
to find out their legal technical meaning. 
It is very clear from the testimony that 
Mr. Lovegrove, the author of the letter, 
supposed tliey were defamatory, for he ex- 
presssed the greatest contrition at having 
made a mistake in the name of the Judge 
against whom he had made the charge, 
and we think that the public at large who 
read them would come to the same conclu- 
sion, and would understand them as a re- 
flection upon the integrity of the Judge, 
and would not consider them susceptible of 
any other interpretation. Considering, 
therefore, the charge as defamatory, we 
think there can be no doubt that this pub- 
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lication 13 actionable, unless it should appear 
that the occasion of its publication made it 
excusable. 

This, therefore, brings us to the con- 
sideration of the second question — was the 
occasion upon which they were used privi- 
leged ? When a defamatory publication is 
made regarding a citizen, it is only neces- 
sary to prove the publication and its falsity, 
when malice, which is necessary to all suits 
of this character, is inferred and need not 
be proved. As soon, however, as it is 
shown that it was not made without just 
cause or excuse, it then becomes incumbent 
on the plaintiff to show actual maPice, as 
the implied malice is rebutted by the oc- 
casion which makes it excusable. The 
most common instance of what is called a 
privileged communication is in giving the 
character of a servant. You may be mis* 
taken and not give a true character, but 
unless it can be shown that you knew it 
was false, and maliciously, therefore, gave 
it, there can be no recovery against you. 
This is one of very many instances where 
public policy and the interest of justice re- j 
(juire that very great latitude should be ! 
given to those who honestly try to protect j 
their neighbor or the public by a free ex- ' 
pression of opinion regarding private ser- 
vants or public servants. In England it ; 
lias been decided that a communication ; 
made in good faith upon any subject matter ' 
in which the party communicating has an 
interest, or in reference to which he has a 
duty, public, private, legal, moral or social, j 
if made to a person having a corresponding 
interest or duty, is privileged, and in such ; 
cases the malice is rebutted and the onus 
of proving malice cast upon the person de- , 
famed. 

In considering the present case, the fact 
must never be lost sight of that the plain- i 
tiff here was a candidate for public office. | 
He had been nominated , by one political . 
party, his opponent by another. The votes ' 
of their fellow-citizens were solicited, and 1 
au active and earnest canvass made to se- 1 
cure them. At tliis time it seems that a 
number of tax-payers and voters were in 
the habit of meeting together to discuss | 
the merits of the various candidates solicit- | 
ing their suffrages, and on one of these 



occasions the communication here com- 
plained of was received by the defendant, 
who happened to be their chairman, and in 
the ordinary course of business it wa5 read 
aloud by his direction. It is contended by 
the plaintiff that this was not a privileged 
communication, and that the same law 
should, therefore, be applied to the defend- 
ant as if he had aspersed in the newspaper 
the character of the wife or daughter of a 
private citizen ; that the occasion gave him 
no more protection. To hold this in a 
country where persons are elected by pop- 
ular suffrage, and in a case where a man 
puts his character in issue, so far, at least, 
as it concerns his fitness for office, would be 
retrograding to the days when prosecutions 
for libel were the favored instruments of 
tyranny. It seems to us that if ever a 
comment is privileged, it is where the per- 
son upon whom it is made invites it. It is 
a mistake to suppose that this doctrine 
leaves a candidate naked to his enemies. 
It puts upon him the proof of malice, which 
is not so difficult to establish as is sup- 
posed, if the charge is shown to have been 
wantonly or without proper occasion or 
just motive or probable cause. Any of 
those being shown would supply the malice 
that is wanting to make tlie privileged 
communication libelous. 

Considering, therefore, that the occaJ^ion 
was one of special privilege, has the plain- 
tiff shown that tlic defendant was guilty of 
malice in this publication? The question 
being under discussion among voters as to 
the (jualification of a candidate for judicial 
office, this communication is received signed 
"T. J. Lovegrove, one of the Hart creek 
sewer experts-" Now, Mr. Lovegrove 
wius a well-known and reputable citizen^ 
who had practiced his profession of me- 
chanical engineer in Philadelphia for over 
twenty years ; was employed as an expert 
to examine this very Hart creek sewer; 
had been present at and was a witness 
upon the trial of the case to which the 
letter refers. Can it be possible that a 
person receiving a letter of this character, 
and under these circumstances, can be held 
guilty of a false and malicious libel, if 
without further inquiry he reads it to 
others whose votes, as well as his own, the 
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person referred to is soliciting? Is there 
any one who in the ordinary aifairs of life 
would not consider this an authority which 
would justify him in calling it to the at- 
tention of any person having an interest in 
common with his own, and can there be a 
matter more vital to tlie interest of the 
whole community than the fitness of a can- 
didate for a public office ? Good govern- 
inent can never be secured unless the voter 
scrutinizes the candidates as well as the 
principles which they are chosen to re])re- 
sent. The seventli article of the Declara- 
tion of Rights declares " that the free com- 
munication of thoughts and opinions is one 
of the invaluable rights of man, and every 
citizen may freely si)eak, write and print 
on any subject, being responsible for the 
abuse of that liberty." 

Not to allow one voter to read to another 
voter, for that is technically a publication 
of it, a communication so authenticated, 
and so precise, would be holding him re- 
sponsible for the " use of that liberty, not 
its abuse," and would effectually put an 
end to all free discussion. The allegation 
was necessarily untrue as regarded the 
])laintiif here, for he did not try the case ; 
and a full examination has shown that it 
was unwarranted as to the Judge who did 
try jt. It is admitted that his charge was 
eminently fair and accurate. But the 
question is not whether the accusation was 
true, but whether the person who directed 
it to be read had reasonable ground to be- 
lieve it to be true. This being a question 
exclusively for the Judge, we entertain no 
doubt as to the propriety of his decision. 
" The idea," says Justice Sharswood, 
*' that every case of slander must be submit- 
ted to the jury, even when the law recjuires, 
from the nature of the communication, that 
express malice should be proved, and 
though not a scintilla of evidence of ex- 
press malice should be proved, would place 
entirely too much in the power of the 
jury." We think, then, that as this was 
a communication made by one voter to 
other voters, each having a voice in the 
election of the candidate, about a matter of 
the deepest interest to the public, and 
about which they had a right to be in- 
formed, and was made in relation to a per- 



son seeking a public office, who had thus, 
by offering himself as a candidate, chal- 
lenged scrutiny, the Judge who tried 
the case wa^ right in holding the occasion 
one entitled to the highest privilege ; and 
that, as the plaintiff's own case did not 
show malice, but most clearly rebutted any 
such imputation, the non-suit was properly 
granted. The rule in this case is dis- 
charged. 

Rule discharojed. 
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Swan vs. Comiiioiiwealth. 

Error to the Quarter Sessions op Arm- 
strong County. 

Criminal law — Burglary — Larceny — 
Evidence, 

Evidence may be admitted in a criminal 
trial of any one of a system of crimes that 
are mutually dependent, to show^ that the 
defendant belonged to an^ organization 
banded together for the purpose of com- 
mitting crime ; but some connection must 
be shown to exist between the offences. 

Where two persons are indicted for rob- 
bing the store of B., and one of. the de- 
fendants has been found guilty of robbing 
the house of R. about the same time, it is 
error for the Court to refuse to restrict 
testimony relating to articles taken from 
the house of R., so as to effect the one 
guilty of that offence alone, unless some 
connection is shown to exist between the 
two offences. The collateral offence must 
form a link in the chain of circumstances 
relied upon to convict. 

Judgment reversed and venire de novo 
awarded. 

Opinion by Clark, J. 

14 W. N. C, 69. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



49 



Lancaster Law Review. 



Vol. I.] MONDAY, JAN. 21, 1884. [No. 7. 



§amtfwrf ff^»$"i»w. 



C. p. OP LANCASTER COUNTY. 

Henry Fraelich ys. Isaac Mowrer and Susan 
Howrer, his wife. 

Certiorari — Married women — Judgment 
against — When set aside. 

A judgment rendered by a justice of the neace 
against a married woman will be set aside on 
eertiorari, unless the record of the justice clearly 
shows a liability on her part to pay the debt for 
which the action was brought. 

On certiorari courts will notice substantial and 
fatal errors in the proceedings, although they 
may not have been made the subject of special 
exceptions. 

Where the defendant does not appear before 
the justice, it must appear by the record that 
^e process was issued and served in the manner 
prescribed by law. 

Fraily t$. Sparks, 2 Pars., 232, and Buchanan 
«. Specht, 1 Phila., 352, followed. 

April Tenn, 1883, No. 10. 

Certiorari. 

In this case Henry Fraelich, the plain- 
tiff, brought suit against Isaac Mowrer and 
Susan Mowrer jointly for labor performed 
by him. The summons was issued January 
Ist, 1883, and was made returnable Janu- 
ary 5th, 1883. The record of the justice 
shows that the action was in debt " for 
work done on a farm, sorting tobacco, 
planting com, harvesting," etc., and the 
plaintiff swears that his account is correct, 
that his services were necessary for the 
support and maintenance of the family of 
Susan Mowrer, and that Susan Mowrer told 
Isaac Mowrer, her husband, to get plaintiff 
to help strip the tobacco. Another witness 
also stated that Susan Mowrer told him that 
the debts should all be paid. Judgment 
was entered by the justice in favor of the 
plaintiff against both defendants on January 
25, 1883, by default, and on February 3d, 
1883, an execution was issued against 
Isaac Mowrer alone, which was returned, 



"No goods found." An execution was 
then issued against Susan Mowrer, where- 
upon, on March 16, 1883, this writ of certi- 
orari was issued. 

The exceptions filed were : 

Ist. Susan Mowrer, wife of Isaac Mow- 
rer, was never summoned, and knew noth- 
ing of the judgment against her until March 
10, 1883. 

2d. The judgment was passed against 
Susan Mowrer, a married woman, without 
being summoned and without any proof 
that the debt sued for in this action was 
contracted by her, Susan Mowrer, or in- 
curred for articles necessary for the sup- 
•port of the family of Isaac Mowrer and 
Susan, his wife, or for the improvement of 
her estate. 

3d. That the said Isaac Mowrer's prop- 
erty was not first exhausted before recourse 
was had against that of Susan Mowrer, his 
wife. 

P. D. Bakery for certiorari. 

M. BrosiuSy contra. 

August 18, 1883. Opinion by Living- 
ston, P. J. 

The record of the justice as a judgment 
against Susan Mowrer, a married woman, 
is fatally defective. The summons was 
issued January 1, 1883, returnable January 
5, 1883, less than five days after its date ; 
while the law requires that it shall be re- 
turned not more than eight nor less than 
five days after its date. The summons was 
served on January 2, 1883, and made 
returnable January 5, 1883, but three 
days before the time of hearing, while 
the law recjuires a summons to be served 
at least four days before the time of hear- 
ing. It is true, these are not made spe- 
cial exceptions, but on the face of the pro- 
ceedings, these defects are apparent, and 
it does not appear that they have been 
waived by the appearance of Susan Mow- 
rer before the justice. The judgment was 
by default of an appearance. On certiorari 
courts will notice substantial and fatal errors 
in the proceedings, (Commonwealth vs. 
Cane, 2 Pars., 205), although they may 
have escaped the vigilance of counsel and 
have not been made special exceptions. 
Where the defendant did not appear before 
the justice, it must appear by the record 
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that the process was issued and served in 
the manner prescribed by law, otherwise 
the judgment will be reversed. Fraily vs. 
Sparks, 2 Pars., 232 ; Buchanan vs. Specht, 
1 Phila., 252. 

The claim made by plaintiff, by his ac- 
count, shows no liability, nor does the 
record of the justice show any liability on 
the part of Susan Mowrer ; nor is there 
any testimony to support such claim if 
made. The utmost the plaintiif himself has 
sworn is that Susan Mowrer told her hus- 
band, Isaac Mowrer, " to get him (plaintiff) 
to help strip the tobacco," which appears 
to be but a small part of the claim, as 
shown by the account. lie does not swear' 
that he contracted with her, or ever spoke 
to her on the subject of labor, or of his 
laboring for her, although he had his wash- 
ing done and Sunday boarding at Mowrer' s 
house for six months, as shown by his ad- 
missions on the record. The testimony of 
Herr establishes no claim against her. 
This whole record shows no liabihty on the 
part of Susan Mowrer, wife of Isaac Mow- 
rer; and while Courts make great allow- 
ance for defects in the form of proceedings 
before a justice, the substance should be 
there. The judgment of a justice against 
a fenie'Covert is invalid, unless the record 
shows a liability under and by virtue of the 
statute. Rice vs. Kitzelman, 1 Chester 
Co. Rep., 174. 

Viewed in any aspect, from any stand- 
point, the record returned by the justice 
does not show any valid, legal claim against 
this wife, but does show that the claim pre- 
sented by the account under the evidence 
was one for which she was not liable. So 
far as she, Susan Mowrer, defendant, is 
concerned, the judgment is invalid, and 
therefore must be set aside. 

The judgment of the justice against 
Susan Mowrer is set aside and reversed. 



C. P. OF LUZERNE COUNTY. 
Hendricks et uz. v. Hughes. 

Justice of the Peace — Certiorari — Return 
day — When writ should 7iot be non 
prossed — Married women — What nec- 
essary to hold liable. 

Where with the use of due diligence it was im- 
possible to serve a writ of certiorari before the 



fii-st day of the term, but where it was served 
and the proceedings were sent up before the first 
argument court at which it could have been 
heard under any circumstances, it was held that 
the writ should not be non prossed, 

Wliere the record does not show that the debt 
was incurred for necessaries for the suppt^rt and 
maintenance of tlie family of defendants, and 
that it was contracted by the wife, the proceed- 
ings will be set aside. 

Certiorari, 

Sept. 17, 1883. Opinion delivered by 
Rice, P. J. 

This certiorari was sued out in due 
time ; the plaintiifs in error made reason- 
onable effort to have it served before the 
return day, but by no fault of theirs, or of 
any person acting for them, they were pre- 
vented from doing so. It appears that the 
writ was issued on Saturday, January 6, 
1883. In accordance with our rules of 
court, it was made returnable on the first 
day of January terra, which was the follow- 
ing Monday, and strictly should have been 
served before the retuni day. The person 
who was instructed to serve the writ, on 
the same day that it was issued, went first 
to the office of the justice, and not being 
able to find him there, went next to his 
house, where lie was informed at the door 
by tlie son of the justice that he could not 
see him ; that his father was sick in bed 
and asleep. True, the justice testifies that 
he was not sick on the day in question, but 
that he was in and out of his office during 
the day. This testimony is not in irrecon- 
cilable conflict with that of the plaintiffs in 
error, for assuming it to be true, as we 
must from the character of the magistrate, 
the fact still remains that the agent of the 
plaintiffs in error was informed differently 
at his house by a member of the justice's 
family. Receiving the information which 
he did, it is hardly to be expected that the 
most diligent man would make further 
effort to serve the writ on that day. Be- 
fore the first day of the succeeding term 
(February), the writ was served upon the 
justice, and the proceedings were returned, 
^y this delay the defendant in error suf- 
fered no harm, for so far as the duties of 
the plaintiffe in error were concerned, the 
caae was ready for argument at the first 
argument court, when it could have been 
heard under any circumstances. These 
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being the facts, it seems to us that the 
plaintifib in error have shown reasonable 
diligence in their efforts to serve the writ 
before the return day, and that the motion 
to 71071 pros, the same because it was not 
so served should be overruled. 

A glance at the record will suffice to 
show it is fatally defective in not showing 
that the debt was incurred for necessaries 
for the support and maintenance of the 
family of the plaintiffs in error, that it was 
contracted by the wife, and that these 
facts were proved. 

The motion to Tion pros, the writ is re- 
fused, the exceptions are sustained, and 
the judgment and proceedings are reversed 
and set aside. 



§amman ShnS'-gquitft. 



C. p. OF DELAWARE COUNTY. 
Corporation of Haverford College vs. DaviB. 

Taxation — Exemptvm from — What is a 
^^ purely ] nhlic charity^^ — Institutions 
of learning. 

An institution of learning whicli is wholly or 
in part sustained by the revenue derived from 
the sale of tuition, and otlier charges ujxm its 
patrons, is not a purely public charity, within 
the meaning of the Constitution of Pennsylvania, 
and is liable to taxation. 

Tlie grant of free scholarships is not sufficient 
to entitle an institution of learning to exemption 
from taxation. 

Exceptions to Master's report. 

This was a bill in equity, praying for an 
injunction against George D. Davis, tax 
collector for Haverford township, to restrain 
him from collecting county and scliool taxes 
which had been assessed against the plain- 
tiflPs real estate. 

The bill set forth that the plaintiff is a 
corporation, chartered by the Assembly of 
Peimsylvania for the purpose of maintain- 
ing a college ; that the amount originally 
subscribed for the establishment of the 
school was represented by capital stock 
upon which it was understood that no divi- 
dends would ever be paid,«wid that this con- 



dition was expressed upon a large propor- 
tion of the certificates of stock ; that sub- 
sequently the charter was amended by 
doing away with the capital stock, the 
shareholders remaining members of the cor- 
poration with power to enact by-laws and 
elect new members ; that land was pur- 
chased, buildings erected and a school main- 
tained, partly by the income from the per- 
manent endowment fund and party by tui- 
tion fees and income from the farm ; that 
the school is open to all male students upon 
e<jual terms, and that no portion of the 
income is used for any other purpose than 
the maintenance of the school. 

V. G. Robinson, Esq., the Master and 
Examiner, reported in favor of tlie plaintiff, 
to which the defendant excepted. 

Geo, E, Darlington and H, C. Iloivard 
for the exceptions. 

No trust is annexed to any of the pro- 
perty of this corporation. It is the abso- 
lute owner. As the charter does not re- 
quire the corporation to devote its property 
to charitable uses, the mere fact that it 
does make such use of it at present does not 
exempt it from taxation. 

Babb vs. Read et al,^ 5 R. 150. 

Swift's Ex'rs v«. The Beneficial Society, 
28 P. F. S., 362. 

Del. Co., Institute of Science vs. Dela- 
ware County, 18 N., 163. 

Donohugh's Appeal, 5 N., 806. 

Thiel College vs. Mercer County, 40 

Leg. Int. 200; 13 W. N. C, 245. 

A. Lefvis /Smith J contra. 

December 3, 1888. Opinion by Clay- 
ton, P. J. 

There seems to be some misapprehen- 
sion in the professional mind upon the sub- 
ject of exemption from taxation. From 
the many cases brought before the court 
since the adoption of the last constitution, 
one would suppose that the object of that 
instrument, and subsequent legislation was 
to enlarge the class of property made free 
from taxation, whereas, the manifest inten- 
tion of the constitution was to restrict ex- 
emptions from taxation to public property, 
actual places of religious worship, places of 
burial not used for profit, and institutions 
of purely public chanty. 

The act of May 14, 1874, P. L., 158, 
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which exempts all institutions of learning 
founded and maintained by private charity, 
is also restrictive in its character. It is 
intended to define what purely public char- 
ities shall be exempt. An institution of 
learning, therefore, to be exempt, must not 
only be a purely public charity, but, if 
founded by private charity, it must also 
be maintained by it, to come within the leg- 
islative privilege of exemption. It is obvi- 
vious an institution of learning may be a 
purely public charity, as Girard College 
and kindred schools ; but they must not sell 
their scholarships, or charge for the instruc- 
tion they give, nor be maintained by com- 
pensation for what they produce. If they 
are, to any great extent, self-sustaining, 
they are not charities at all, although they 
may do charitable deeds. It is a funda- 
mental principle that all laws upon the sub- 
ject of taxation are to be liberally construed 
in favor of the tax, and laws exempting the 
ordinary subjects of revenue from their 
share of the general burden are to be strictly 
construed against the exemption. It is to be 
regretted that the new constitution did not 
confine exemptions to public property, actual 
places of worship and burial, and to charities 
founded and maintained by public authority. 
The founder of a private charity could as 
well provide in his endowment for the pay- 
ment of taxes as for keeping up repairs and 
ordinary expenses. The death-grip of the 
church upon nearly all the land of Europe 
previous to the statutes of mortmain, clearly 
illustrates the danger of too free* exemption 
from taxation. That Haverford College is 
to some extent a charity is not denied ; that 
it is a purely public charity cannot be ad- 
mitted. While it may have been founded 
by private charity, it has been largely main- 
tained by the price it charges for the board 
and instruction it gives. To escape this 
difficulty the learned Master has been com- 
pelled to give a very liberal construction to 
the statute. He concludes that as the 
managers receive no compensation, and as 
the income from paying students is not suf- 
ficient to maintain the college, it may be 
fairly said to be maintained by private char- 
ity. This is a most liberal reading of an 
act, which the law requires us to construe 
literally, and cannot be admitted. It is 



also in the teeth of the opinion of the Su- 
preme Court in several cases, notably the 
case of Thiel College vs. Mercer County, 
40 Leg. Int., 200, and 13 W. N. C, 246. 
As this case was not reported when the 
opinion of the learned Master was written, 
we may fairly presume his opinion would 
have been the other way if it had been 
brought to his notice. The case is decisive 
of this controversy, and rules tiie issue 
against the claim for exemption. 

The corporation was at first a joint stock 
company, by which the stockholders were 
clearly the owners, and could manage the 
institution as they pleased, so long as they 
preserved its character as an institute of 
learning. 

The charter was amended in September, 
1878, by which the ownership of the prop- 
erty by means of capital stock was 
abolished, but it provides that " each of the 
present shareholders shall remain a mem- 
ber of the corporation, and the corporation 
shall have power to enact by-laws provid- 
ing for the election of new ipembers, and 
prescribing their qualifications." Thus we 
see that while the ownership, by stock, was 
abolished, the old stockholders will remain 
the true and only owners. There is no 
evidence that they have enacted any by- 
laws for the admission of new members. 
If they have, they can as easily repeal or 
alter them. While the evidence shows 
that no salary has been paid to any of the 
managers, there is nothing in the charter 
to prevent a division of the profits by divi- 
dends among the members, nor from the 
payment of salaries to all the officers. 
Because there have been no profits in the 
past is no reason why there may not be in 
the future. 

The charter gives the College all the 
rights usually conferred on trading cor- 
porations. There is no trust annexed to 
any of its property. It can sell it all with 
no one to question its right, and nothing in 
the line of the title to charge the land when 
aliened, with the trust. Its deeds are: all 
held in fee simple and unenciunbered by 
any trust. 

There is a very obscure proviso to the 
first section of the charter. It has not 
been explained. It prohibits the corpor- 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



63 



ation from applying to its corporate pur- 
poses any land or other property it may 
hold in trust for any religious society. 1 
suppose the corporation has been made 
trustee by some will or deed for the relig- 
ious society knoum as Orthodox Quakers, 

The old stockholders, by the charter. 
are the only members of the corporation. 
They make all by-laws, elect all the offi- 
cers, employ the faculty, fix the salaries, 
and handle all the income of the institution. 
YoT aught that appears, they may select 
ihe faciJty from themselves, their families 
or favorites, and thus indirectly derive 
profit from the College. If the members 
should see proper to sell the entire col- 
lege grounds and buildings to a hotel or 
country boarding-house company, and di- 
vide the proceeds among themselves, there 
is no one authorized to call them to an ac- 
count, or to compel them to build another 
coUege edifice with the money. The evi- 
dence is that they did stop business for two 
or three years. Suppose they had never 
started again. Could the courts have in- 
terfered to compel them to ? 

It has been suggested that the free 
scholarships granted by the College have 
some bearing on the case. But a little ex- 
amination into this question will relieve it 
of all importance . Some of the free scholar- 
ships have been bought and paid for. 
Where a gift or donation is made to the 
College on condition that certain free 
scholarships shall be granted, this is clearly 
a private charity by the donor of the gift, 
and the College is simply his trustee. It 
takes tiie money and executes the trust, for 
which it is fully paid. As to the free 
scholarships granted by the College on its 
own motion, it is but a private charity en- 
tirely subject to its own will, and uncon- 
trolled by any power but its own. The 
indefinite public have no claim to these 
scholarships. There is nothing to prevent 
the managers from granting them to their 
own children or friends and relatives. 

Let us suppose the managers of this in- 
stitution at a regular business meeting have 
passed a resolution in due form, giving a 
salary to the President, Secretary and 
Treasurer, and declaring a dividend to each 
of ihe members. Could any person object ? 



Could the court enjoin them from receiving 
said salaries, or dividends, if the business 
of the institution would warrant it ? Cer- 
tainly not. If this may be done, so far as 
this case is concerned it has been done ; 
for, in questions of this kind we are not re- 
stricted to what has been, but to what may 
be done. This College, under its charter^ 
may refuse to receive any charity students ; 
it may fix any price it pleases for tuition 
and board ; it may close its doors ; it may 
sell its property ; it may pay salaries to its 
officers, or it may dissolve and divide its 
property among its members. The case of 
Thiel College vs, Mercer County, before 
cited, is in point and rules the case beyond 
further controversy. 

Exceptions sustained. Bill dismissed 
with costs. Decree to be drawn by coun- 
sel. 



0r^J(»ns' §attrt 



O. C. OF LANCASTER COUNTY. 

In re Estates of Joseph Breneman and Nancjr 
Breneman, deceased. 

Decedent — Agreement of heirs — Parti- 
tion of real estate — Inquest — When set 
aside. 

Where aU the heirs of a decedent enter into 
written articles of agreement under seal, by which 
they agree to allow one of them the use and oc- 
cupancy, or the rents and incomes of real estate 
descended to them under the intestate laws of 
this Commonwealth, during her life, and subse- 
quently one of them ignores the agreement and 
presents his petition to the court, upon which 
inquests in partition were granted, such inquisi- 
tions and all proceedings had thereunto wiU be set 
aside. 

Exceptions to return of inquisitions in 
partition, and rule to show cause why said 
inquisitions should not be set aside. 

In March, 1863, Joseph Breneman died 
intestate, leaving a widow Nancy Brene- 
man^ and six children, viz.: John B. Brene- 
man, Barbara Barnes, Ann Sheetz, Eliza- 
beth Brandt, and Fanny Gantz, surviving 
him, and seized of two lots of ground situ- 
ated in the village of Springville, Lancaster 



Digitized by 



Google 



54 



LANCASTER LAW REVIEW. 



county, numbered 109 and 110 in the gen- 
eral plan of said village. 

After his decease, by due process of law, 
lotNo. 110, with the dwelling house thereon, 
was appraised and set apart for, and be- 
came the property of the widow, Nancy 
Breneman. It does not appear that the 
heirs of Joseph Breneman, deceased, dur 
ing the life of his widow, made any effort 
to have partition made of, or sell lot No. 
109. 

Nancy Breneman, the widow, died in 
January, 1882, intestate, leaving the above 
named children surviving her, and seized of 
said lot No. 110, with the improvements 
thereon erected, and some personal pro- 
perty. 

After her decease, on January 25, 1882, 
the heirs of said Joseph Breneman and 
Nancy Breneman, deceased, entered into 
an agreement in writing, and under seal, 
bearing said date, recorded in Recorder's 
Office at Lancaster, in Record Book T., 
Vol. 11, page 201, in and by which, being 
all of full age, they did " mutually agree and 
bind themselves according to law, that no 
sale of such property" (lots Nos. 109 and 
110 aforesaid) " shall take place, but that 
the personal property shall be equally di- 
vided between them; and that said real estate, 
above-mentioned, should be held and occu- 
pied by Mary Breneman, one of said heirs, 
during her natural life, she, the said Mary, 
to have all the rents, incomes and profits 
of the same during her said life, for her own 
benefit, use, etc., without accounting for the 
same in any wise whatever, to secure for 
her a home during her lifetime, and after 
death then said real estate to be sold and 
equally divided among them." " The said 
Mary consenting by signing the agree- 
ment ;" all agreeing '* that no proceeding 
in law, in any wise, shall be commenced or 
countenanced by us, and if there should be, 
we severally ask the court having jurisdie- 
tion, to annul all such proceedings." 

In this agreement, the husbands of the 
daughters of decedents did not join. 

Thus matters remained until September 
16, 1882, when in violation of, and wholly 
ignoring said agreement, one of the parties 
thereto, John B. Breneman, presented his 
petition in each estate, asking for an in- 



quest of partition, to part and divide, or 
value and appraise said real estate; and 
an inquest was awarded in each, returnable 
on the third Monday in November, 1882. 

On the 8th of November, 1882, the hus- 
bands having failed to join in the first 
agreement, the said Barbara Barnes and 
her husband, Charles Barnes, Ann Sheetz 
and her husband, Ephraim Sheetz, Lizzie 
Brandt and her husband, Daniel W. Brandt, 
and Fannie Gantz, and her husband, Fred- 
erick Gantz, by an instrument in writing, 
under seal, duly executed and recorded in 
the Recorder's Office at Lancaster, in Book 
X., Vol. 11, page 24, etc., say they do 
" hereby ratify the said deed of conveyance 
or article of agreement of date, January 
25, A. D., 1882, and do confirm unto her," 
(Mary Breneman) "all the several rights 
and privileges therein mentioned and con- 
tained." 

The sheriflF proceeded with the inquests, 
and made return thereof to the Court on 
November 20, 1882, when the same were 
eonjirmed 7iin. On November 22, 1882, 
the confirmation of the inquests was ex- 
cepted to for the following reasons : 

1. Because Mary Breneman holds the 
sole and exclusive possession and right to 
the use of the real estate during life. 

2. John B. Breneman, the sole petitioner 
for said proceedings in partition, by deed 
of conveyance of date January 25, 1882, 
under his hand and seal, together with all 
the rest of the children of the decedents, 
conveyed all their interest in the said real 
estate to JIary Breneman during life, which 
has since been ratified and confirmed by 
conveyance of date, November 8, 1882. 

3. The said John B. Breneman, in said 
deed o^ conveyance, covenanted to and 
with all the rest of the children of said de- 
cedents, not to institute or countenance 
legal proceedings in the premises. Mary 
Breneman at the same time presented a 
petition, and for the same reasons set forth 
in the exceptions, prayed the court to set 
aside said inquisitions of partitions, and a 
rule to show cause was granted. 

-ff. (7. Brubakevy for exceptants and 
rule. 

S. H. Price^ J, Hay Brown ^ coittra. 
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Opinion by Livingston, P. J. 

These exceptions were filed by counsel 
for the other children, and, at the same 
time, Mary Breneraan, to whom said life- 
estate or interest in said real estate was 
granted, presented her own petition, asking 
the Court to set aside said inquisitions, and 
grant her such other relief as may seem 
meet to the Court ; and upon her petition 
the above rule was granted. 

Lot No. 109, descended to said parties 
on the death of their father, under and by 
virtue of the intestate laws of this Com- 
monwealth, and lot No. 110, descended to 
them on the death of their mother, under 
and by virtue of the same laws. They 
were the owners thereof in fee simple, and 
being all of full age, were competent to 
make such disposition of said real estate, 
or such agreement in regard to it as they 
deemed proper, without making application 
to the Orj)hans' Court for partition. 

By the instruments in writing above 
stated, under their res})ective hands and 
seals, which are duly recorded, and have 
never been legally annulled or cancelled, 
they have ma(le a disposition of it during 
the life of Mary Breneman, and have also, 
under their hands and seals, asked the Court 
to annul and set aside any proceedings insti- 
tuted by them, or any of them, with refer- 
ence to said real estate during her life. 

The testimony presented shows a good 
cause, as well as consideration, for enter- 
ing into said agreement with Mary Bren- 
eman. She had attended and cared for 
their parents for some time, and during 
their last illness, and made a claim against 
the estates, which this agreement seems to 
have quieted and settled ; and there does 
not appear to be and is not shown any good 
or sufficient reason for annulling or cancel- 
ling said agreement in the manner here at- 
tempted. 

They are, therefore, estopped from pro- 
ceeding to part or divide, or sell said real 
estate, until said instruments in writing are 
annulled and cancelled by the death of 
Mary Breneman, or otherwise. 

The exceptions are well taken, and must 
be sustained, and the rule to show cause 
why the inquisitions should not be set 
aside made absolute. 



Exceptions sustained and the inquests in 
said estates are, therefore, set aside at the 
costs of the petitioner in each case. 



Sff^ 4 §^^1^^ 



SUPREME COURT. 

City of Philadelphia vs. McManes. 

C. P. No. 1, OF Philadelphia Co. 

Rule for an attachment for disobedience 
of Huhpana duces tecum — What is 
sufficient compliance with such sub- 
pcena — P^'odurtion of books and their 
examination — Practice before exam- 
iner, 

A subpoena duces temm served on a 
witness, re([uiring him to produce certain 
books or papers hi his custody and control, 
is complied with by their being brought into 
court at the time specified ; whether the 
party who has issued the subpoena shall be 
allowed to examine them is an entirely dif- 
ferent matter. The issuing of the subpoena 
is of course ; the permission to examine re- 
quires tlie judgment of the Court. If the 
law were otherwise, it would be in the 
power of either of the suitors to examine 
the private papers or books of any individ- 
ual or firm whom they might choose to 
bring into Court. The eighth section of the 
Bill of Rights provides, " that all people 
shall be secure in their persons, houses, 
papers, and possessions, from unreasonable 
searches and seizui-es ; and that no warrant 
to search any place, or to seize any person 
or things, shall issue without describing 
them as nearly as may be, nor without 
probable cause, supported by oath or 
affirmation." If without oath or affirma- 
tion, and by merely issuing a subpoena 
papers can be seized, the Constitution would 
clearly be violated. Books and papers 
of the parties to the suit, under the 
Act of 1798, cannot even be ordered by 
the Court to be produced, except on motion 
and good and sufficient cause shown by 
affidavit and due notice, and then only 
when they contain evidence pertinent to 
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the issue. So that in no case, until the 
Court is satisfied that the books contain 
matters relevant to the suit, will the party 
who has issued the subpoena be permitted 
to examine them. Whether the books 
called for by the subpoena have been 
brought into Court, is a question for the 
Court to investigate, and not for the party 
who has issued it to determine. The ques- 
tion is, whether the process issued by per- 
mission of the Court has been obeyed. 
Of this the Court will satisfy itself in the 
mode it deems proper. In the present 
case the Exammer will report to us what 
books were called for by the subpoena, 
and what books have been produced before 
him, and we will then decide whether the 
witness has rendered himself liable to be 
attached. 

41 Leg. Int., 4. 



Kennedy v. City of Pittsburgh. 

Error to the Court op Common Pleas No. 1, 

OP Allegheny County. 

Municipal Corporation — Officer b — 
Drainage — Damage. 

A municipal corporation is not liable in 
damages for an error in judgment of its 
oflScers in providing means to carry off 
surface water, even where the means pro- 
vided are an insuflScient substitute for, and 
obstruct, natural drainage. 

14 Pitts. Leg. Jour., 230. 



McCreery's Appeal 
In re Estate of Bachel Hall, a Minor. 

Appeal From the Decree op the Orphans' 
Court op Allegheny County. 

A judgment obtained in the Court of 
Common Pleas against a guardian for 
schooling his ward is not conclusive^ 
but may be inquired into and disal- 
lowed in settlement in the Orphans^ 
Court between guardian and ward. 

We see no authority for the appellants' 



paying the judgment against the preceding 
guardian, and thereby estopping the Or- 
phans' Court from inquiring into the justice 
of its payment. The latter court has ex- 
clusive jurisdiction of the account of the 
guardian. It cannot be deprived of that 
right by a judgment obtained against him 
before a justice of the peace. 

Decree afSrmed, and appeal dismissed at 
the costs of the appellant. 

Per Curiam, 

14 Pitts. Leg. Jour., 230. 



Wilbert'8 Appeal. 

Appeal prom the Decree op the Orphans' 
C'ouRT op Allegheny County. 

Will — Construction of — Bequest to wid- 
ow — Not to re-marry — Menace — Q-ift. 

When a bequest of personalty is made 
to a testator's widow, upon condition that 
she shall not re-marry, and there is a be- 
quest over in case the condition is broken, 
it shows that the condition was not intended 
as a menace, but as a basis of a distinct 
gift, and it is good, although the bequest 
over be to the persons who would take 
under the intestate laws. 

Decree affirmed. 

Per Curiam. 

14 Pitts. Leg. Jour., 230. 
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ommoti Sl^H$"gmv. 



C. p. OF LANCASTER COUNTY. 

Thomas Bamngardner vs. George BihofL 

Costs — Bill of — ffow taxed — Exceptions 
— Appeal, 

It IB the duty of the successful party in the 
trial of a cause to keep a correct account of his 
costs incurred, and to prepare and file a properly 
Itemized bill of the same, and then to ffive notice 
of the time fixed for its taxation to the counsel 
of the opposite party, when the Prothonotary will 
hear tlie testimony offered, make a note of it, and 
tax the bill. The Court will judge of the cor- 
rectness of the taxation when appealed from, by 
tte evidence presented and heard by the Pro- 
tiionotary, and not from new testimony after- 
wards taken before aldermen by parties under a 
rule. 

The bill of costs should contain an itemized 
ftatement of the names and correct mileage of 
the witnesses in attendance at each term of 
Court, and also the amount charged for serving 
the subjKwna on each witness at eacli term, as 
well as the amount for each mile traveled in serv- 
ing the same. 

September Term, 1875, No. 103. 

Appeal from taxation of costs. 

This case was tried by a jury and a ver- 
dict was rendered in favor of Thomas 
Baumganiner, the plaintiff. After a rule 
to show cause why a new trial should not 
be awarded was disposed of by the Court, 
plaintiff filed this bill of costs. The coun- 
sel for defendant appeared at the time fixed 
for taxation of the bill and filed the follow- 



ing 



paper : 



"May 10, 1879, 10 o'clock a. m. 

" Messrs Ellmaker and Eshleman, attor- 
neys for defendant, attended at Prothono- 
tary's office to have the bill of costs of 
plaintiff taxed according to notice from plain- 
tiff, and object to the bill as filed inasmuch 
as it does not set forth the number of days 
the witnesses attended at the respective 
Courts nor at what Courts they were pre- 



sent, and therefore they, the attorneys for 
defendaj;it, are unable to say whether said 
bill is correct or not. They believe there 
are too many days charged and that some of 
the witnesses were not material and ought 
not to be allowed pay. 

**N". Ellmaker, 
" D. G. Eshleman, 
"Attorneys for Defendant." 
The Prothonotary taxed the bill as filed, 
and the defendant thereupon took an ap- 
peal from the said taxation to this court. 

i\r. Elhiaker, ) . , 

2>. a. Eshleman, f ^""^ ^PP^^^* 

H. M. North, \ , 

W. 31. Franklin, \ '^'^'^^'^' 

August 16, 1879. Opinion by Living- 
ston, P. J. 

It is impossible for us to tell, owing to 
the manner in which this bill of costs is 
prepared and presented, whether or not it 
is correct and has been- taxed properly, and 
for the correct amount, by the Prothono- * 
tary. No man can from the bill analyze 
and explain it in accordance with the law 
regulating and governing costs. Plaintiff 
might just as well have prepared and filed 
his bill thus, " 26 witnesses 5, 4, 8, 2, and 
1 times, 1284 miles. Serving subpoenas, 
$25.74. Total, $311.46." It would have 
been shorter, a. little more compact, and 
about as easily examined, and its corect- 
ness as easily ascertained on taxation. A 
bill of costs when prepared and presented 
for taxation should show the name of each 
witness, the number of days he was in at- 
tendance at each term of court, and the 
number of miles he traveled. It should 
also show the number of witnesses a sub- 
poena was served on at each term, and the 
number of miles traveled by the party 
serving the same. 

It is the duty of parties entitled to costs 
to keep and present their accounts and bills 
as accurately as they would keep their ac- 
counts of any other business trauv^^action, 
and to be able to funiish items in the same 
manner, so that the party to whom they are 
to be presented for taxation or payment 
may be able to ascertain by some known 
method whether they are correct or not. 
No man in his ordinarv business transac- 
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tions has men in his employ for two or 
three years attending by the day to his af- 
fairs two or three times a year without 
keeping an account, and being able to tell, 
when he comes to make a settlement with 
them, how many days each man was pres- 
ent in the performance of his duty at each 
of the time or terms in each year. So he 
should do when men are called to be wit- 
nesses for him. The same reason — self- 
interest, if none other — should prompt him. 
He may be obliged, in case he loses, to 
pay them out of his own funds, and in ad- 
dition to this, before he can, if successful, 
oblige his adversary to pay them in his 
stead, he must swear to the correctness of 
the account he presents. And this should 
be done understandingly, with a full and 
correct knowledge as to the facts, and not 
merely by supposition or guessing. 

In cases like the present, ordinarily the 
successful party is entitled to recover from 
his adversary so much per day, for each 
day each of his witnesses was in attend- 
ance, at each term of the court, until his 
cause is tried, and so much per mile for 
each mile traveled by each witness at each 
term, and also so much for serving his sub- 
poena on each witness at each term, and so 
much per mile for each mile traveled in 
serving the same ; and his bill filed and pre- 
sented for taxation should show what he 
claims for each at each term. He cannot 
be permitted to file a lumped bill, and say 
to the party of whom he demands payment, 
or requests to be present at its taxation 
prior to asking payment, "if you don't like 
it, show or prove to the Prothonotary it is 
incorrect." He should see to it that it is 
correct when presented. This bill has been 
improperly and negligently prepared and 
presented, and very much needs recon- 
struction. Let the plaintiflf, therefore, pre- 
pare and file a properly itemized bill of his 
costs in accordance with the foregoing 
opinion in the office of the Prothonotary, 
and give proper notice of the time of taxa- 
tion to counsel representing defendant, and 
let the Prothonotary then proceed to hear 
any testimony presented, and make a note 
thereof and tax the bill. Then in case his 
taxation be appealed from we shall have 
the whole case before the court. When a 



bill is prepared, and presented and taxed 
by the Prothonotary, we judge of the cor- 
rectness of his taxation when appealed from 
by the evidence presented to and heard by 
him, and not from new testimony afterwai^ 
taken before aldermen by the parties under 
a rule. 

The appeal is sustained for the reasons 
above stated, and a new bill is directed to 
be prepared and filed. 

Appeal sustained. 



H. S. Herr vs. James Keemer. 

Oost9 — Bill of — ffow to prepare — Pro- 
thonotary^s taxation — Exceptions^ when 
sustained. 

Where a cause lias been continued from term 
to term, the bUl of costs afterwards filed in suck 
cause should set forth an itemized statement for 
each term, containing the number of witnesses in 
attendance and the number of days each witness 
attended in each term ; the number of miles 
traveled by each, the number subpoBnaed each 
term, and the number of miles travelled in sub- 
poenaing the same. 

In this case the bill of costs filed does not con* 
tain these essentials, and it is therefore ordered 
that a new bill be filed and taxed. 

March Term, 1880, No. 7. 

Appeal from taxation of PlaintiflTs bill 
of costs. 

This case was tried in the Court of Com- 
mon Pleas of Lancaster county, and a ver- 
dict was rendered in favor of plaintiflf. 
The plaintiff" thereupon filed his bill of costs, 
amounting to the sum of $712.26. The 
bill was taxed by the Prothonotary as filed 
and the defendant then appealed from his 
taxation, and filed among others the follow- 
ing exceptions : 

1. The bill is excepted to because it does 
not set forth in a proper manner the num- 
ber of witnesses and their days of attend- 
ance and their mileage at each term of 
Court. 

2. The bill is excepted to because the 
witnesses named were not all in attendance 
as many days as are claimed for them. 

3. The costs of April Tenn, 1883, are 
excepted to because the case was not then 
at issue and had been put down for trial by 
plaintiff", and was continued because it was 
not at issue. 

4. The costs for February, 1881, are 
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excepted to because the judgment upon 
which they are based was reversed by the 
Supreme Court. 

8. There is no subpoena to bill for Feb- 
ruary, 1881, and not all the subpoenas for 
other bills, and therefore the whole bill is 
excepted to. 

A n ic -L r *or exceptant. 

A. 0. JSewpner^ J ^ 

H. M. North, 
J. Hay Brown, 

January 19, 1884. Opinion by Living- 
ston, P. J. 

In the opinion filed in Baumgardner V9. 
Shoff in this Court, of September Term, 
1875, No. 103, we supposed we had so 
clearly indicated the legal and proper 
method of preparing a bill of costs and pre- 
senting the same to the Prothonotary for 
taxation, as well as the mode of taxation 
that neither the Prothonotary nor the Court 
would thereafter be called upon to consider 
or pass upon questions arising out of im- 
properly prepared bill of costs. It appears 
however that we have not been sufficiently 
explicit, or the direction then given has 
been overlooked in the preparation of the 
bill filed in the present case, for it is quite 
as vicious and objectionable as the one we 
then had under consideration and were 
obliged to condemn, if we except that por- 
tion thereof filed on February 22, 1881. 

Excepting that portion, the remainder of 
the bill filed shows that witnesses were in 
attendance at court in this cause several 
times, at some terras one day, at others 
two, three, four and five days ; for some 
witnesses twenty days are charged, for 
others twelve, eleven, ten, four, etc. Al- 
though without specifying the terms and 
number of days in each term that each wit- 
ness was in attendance, the exceptant, by 
adding together the days set opposite each 
term in the bill, and finding the number to 
be twenty, might possibly be satisfied that 
those for whom twenty days are charged 
were in attendance on the respective days 
making up the twenty, he would have no 
means of ascertaing at what terms or on 
what days the twelve, eleven, ten and four 
day witnesses were in attendance. Nor 
can he from the bill, as stated, tell how 



many witnesses were served, nor how many 
miles were traveled in serving the subpoe- 
nas at each term, nor the sum charged per 
service or per mile, which the face of the 
bill should show. Exception number one 
is therefore sustained. 

This bill has been improperly prepared, 
and requires reconstruction. Let the plain- 
tifi" therefore prepare and file a properly 
itemized bill of his costs for each term, 
giving the number of days each witness 
was in attendance, the number of miles 
traveled by each, the number subpoenaed 
each term, and the number of miles trav- 
eled in serving the subpoenas, and then 
upon proper notice to the defendant have 
the same correctly taxed by the Prothono- 
tary of this court. 

Appeal sustained. 



C. P., NO. 8, OF PHILADELPHIA COUNTY. 
Eber Culver vs. The Herdic Company. 

Act of 29th of June, 188 1— Operatives 
and laborers^ wages — Penalty — Prac- 
tice — Suit — Pleading — Bill of partic- 
lars. 

In an action for wages under Sec. 5 of the act 
of 29th June, 1881, tlie plaintiflf should declare 
specially, for the penalty of one per centum for 
each and every month^s delay in the payment 
of the amount proven to be due, and also in- 
clude it in his bill of particulars ; otherwise it 
will be stricken out of the claim. 

January 15, 1884. Trial before Finlet- 
ter, J. 

This was a suit brought by the plaintiff, 
as a foreman in defendant's construction 
shop, for wages, under the Act of 29th of 
June, 1881— r. L. 148. Neither the narr. 
nor the bill of particvdars filed contained 
any claim for the penalty of one per cent- 
um allowed by said act. The extra inter- 
est was, however, included in plaintiff's 
claim, which was disallowed and stricken 
out by the court. 

The Court. The plaintiff cannot recover 
the penalty under the pleadings in this ac- 
tion. It is neither claimed in the declara- 
tion nor bill of particulars. The plaintiff 
should have declared specially. The item 
for extra interest will therefore be stricken 
out of plaintiff's claim before it is handed 
to the jury. 
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C. P. OF LANCASTER COUNTY. 

Matthias 8. Horst and Ohristian Hurst, Ex- 
ecutors of tbs Will of John 8. Hurst, dec'd, 
vs. The Caernarvon Cemetery Association 
and W. W. Cookman, the Present Miliis- 
ter in Charge of the Methodist Episcopal 
Church in Churchtown. 

Decedents Ustute — Will — Legacy — Col- 
lateral inherit xnce tax — When liable 
for — Out of what fund payable. 

The will of testator provided that the sum of 
$500 should remain charged upon his farm for- 
ever, the interest on $100 thi*eof to be paid an- 
nually to the Caernarvon Cemetery Association 
for dressing and caring for his cemetery lot and 
grave ; the interest on $200 thereof to be paid 
annually to the same association for fencing and 
keeping said cemetery in good order and repair, 
and the interest on the remaining sum of $200 
to be paid to the minister in charge of the 
Methodist Episcopal Church in Churchtown for 
preaching the gospel. 

Heldy That the portion of the legacy which 
was to be used for dressing and caring for the 
cemetei'y lot and grave of testator was not sub- 
ject to collateral inheritance tax. 

Held ahOy tliat tlie other portions of the legacy 
were liable for collateral inheritance tax, aud 
that as the testator had made no provision ibr 
it-s payment out of any other fund or out of the 
residue of his estate, the same should be deducted 
from the money so directed to be charged on 
said real estate. 

May Term, 1883, No. 68. 

Case stated. 

This suit was an amicable action agreed 
upon and stated for the opinion of the Court. 

The facts agreed upon were as follows : 

John S. Hui*st, late of Caernarvon Town- 
ship, Lancaster County, died November 
21, 1881, having made his last will dated 
November 12, 1878, duly proved February 
7, 1882, and remaining on file in the Reg- 
ister's OflSce at Lancaster, in and by which 
among other things he bequeathed, as fol- 
lows viz: 

"Tenth. Also I order and direct that 
the sum of Five hundred dollars ($500) 
of the value of the farm or plantation on 
which I now reside remain in said property 
forever, and be applied in tlie manner and 
form following, to wit: 

" ui . The interest of One hundred dollars 
($100,) at five per cent., to be paid each 
and every year to said Caernarvon Ceme- 
tery Association, and to be used to defray 
the expenses for dressing and caring for 
my said burial lot and grave. 



" B. The interest on Two hundred dol- 
lars ($200,) at five per cent., to be pwd 
each and every year to tiie Caernarvon 
Cemetery Association and to be used to 
defray expenses for fences and keeping 
said cemetery in good order and repair. 

" C. The interest of the remiwDing Two 
hundred dollars ($200,) at five per cent., 
to be paid each and every year to the min- 
ister in charge of the Methodist Episcopal 
Church in Churchtown for preaching the 
gospel." 

The testator in his lifetime purchased a 
lot in the above-mentioned cemetery, where 
his body now lies buried, which by another 
clause of his will he provided should be en- 
closed with posts aud railing. He left a 
^arm of 107 acres and 26 perches of land 
in Caernarvon township, on which he re- 
sided when his will was made and at the 
time of his death. This farm has since his 
death been sold by his executors under the 
directions of his said will, subject, to the 
above charge. 

The questions submitted to the Court for 
decision are : 

Is the said legacy of five hundred dol- 
lars, or any part thereof, subject to collat- 
eral inheritance tax, and if subject to it, 
who is liable to pay the same ? 

Is it to be deducted from the principal 
sum, and the charge on the farm to be five 
per cent, less ? Is it to be paid out of the 
accruing interest ; or, is it to be paid out of 
the residue of the estate of testator. 

If the tax is to be deducted from the 
principal sum, or to be paid out of the ac- 
cruing interest, then judgment to be en- 
tered for plaintiffs for one dollar, and if it 
is to be paid out of the residue of the 
estate, then judgment to be entered for 
defendants for one dollar. 

S. P. My for plaintiffs. 

W, P. Compton for defendants. 

June 22, 1883. Opinion delivered by 
Livingston, P. J. 

Is tlie legacy in this case, or any paii; of 
it, subject to the payment of collateral in- 
heritance tax, and if so, how and by whom 
is the tax to be paid ? apj3ear to be the 
questions to be decided by the Court. 

The one hundred doUai's of the five hun- 
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dred dollars mentioned in the cMe stated, 
the interest of which is to be applied to 
dressing and keeping his grave and burial 
lot in order, is not in our judgment subject 
to oolhUend inheritance tax. While it is 
tame we are taxed in life and taxed in death, 
and from the cradle to the grave are taxed, 
on all we make or save, we believe a man 
in life may honestly and without being 
chargeable wilii an intent to defraud the 
Commonwealth or evade the collateral in- 
heritance tax laws, place in trust by will or 
charge upon his real estate devised to col- 
lateral heirs a sum of money the interest 
of which shall be sufficient for and annually 
^plied to the purpose of dressing, caring 
for, and keeping his own grave and his own 
burial lot in good order and condition, and 
&at such sum, so set apart or charged, is 
exempt from such tax. 

With reference to the other four hundred 
dollars mentioned in the case stated, we 
are of opinion that under the Acts of As- 
sembly as found on our statute books, and 
the decisions of our Supreme Court with 
reference to collateral inheritance tax in 
this Commonwealth, said sum is subject to 
this tax, and that the tax must be deducted 
from and paid out of said money so directed 
to be charged on said real estate, the tes- 
tator having made no provision for its pay- 
ment out of any other fund, or out of the 
residue of his estate. 

We, therefore, in accordance with the 
requirement of the case stated, direct 
judgment to be entered for the plaintiflfs 
for the sum of one dollar. 

Judgment accordingly. 



Qu^rhr ^gssiatji. 



Q. 8. OF FAYETTE COUNTY. 
Commonwealth vs. Madison J. Menefee. 

Indirtment — Fornication and bastardy — 
Motion in arrest of jud'jment, 

A couDt in an indictment for the offence of 
fornication and bastardy is not defective in sub- 
stance in not alleging; that the alleged bastard 
child was bom and within the jurisdiction of 
the Court. 



Sur motion in arrest of judgment. 

December 22, 1883. Trial before Will- 
son, P. J. 

The indictment contained two counts. 
The second count was in the common form 
for seduction, and the first count charged 
fornication and bastardy and was as fol- 
lows : 

The Grand Inquest of the CommonweaTth 
of Pennsylvania now inquiring in and for 
the body of the County of Fayette, upon 
their oaths and solemn affirmations respec- 
tively, do present, that Madison J. Menefee, 
late of the County aforesaid, yeoman, on the 
third day of December in the year of our 
Lord one thousand eight hundred and 
eighty-three, in the County aforesaid and 
within the jurisdiction of this Court, did 
commit fornication with a certain Sarah E. 
Murphy, and a male bastard child on the 
body of the said Sarah E. Murphy, then 
and there did beget, contrary to the form 
of the Act of Assembly in such case made 
and provided, and against the peace and 
dignity of the Commonwealth of Pennsyl- 
vania. 

The defendant was found guilty on the 
first, and not guilty on the second count. 
He thereupon moved to arrest the judg- 
ment for the reason that the count for for- 
nication and bastardy on which he was con- 
victed, was defective : 

1. In not stating that the child was bom, 
and if bom, was alive at its birth. 

2. In omitting to state that the alleged 
bastard child was bom within the County 
of Fayette and within the jurisdiction of 
this Court. 

S, L. Mestrezat^ Usq,^ for defendant. 

Act 31st March, 1860, § § 37 and 38. 
Purd. 325, Arch. Cr. Pr. & PL (8th ed) 
pp. 263, Note 1. and 341 and note 1. 
Simmons V8. Commonwealth, 1 Rawle 142. 
Commonwealth vs. Zep, 3. Clark 311. 
Hauser vs. The People, 46 Barb. (6 Am. 
L. Beg. 119.) Commonwealth vs. Sent- 
man, 12 Lancaster Bar, 191. 

In this last case, the Court held that an 
indictment in these very words was defec- 
tive in substance in not alleging that the 
child was bom within the County of Lan- 
caster and within the jurisdiction of the 
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Court, and, after conviction, arrested the 
judgment. 

District Attorney Johnson y and M. M. 
Cochran^ Esqr.^ for Commonwealth. 

This indictment is suflBcient: 

Commonwealth vs. Wentz, 1 Ashmead 
269. 

'Wharton's Precedents of Indictments 
§ 1003. 

January 3, 1884. By the Court. It is 
ordered and directed that the motion in ar- 
rest of judgment be overruled and refused. 



Mtt^ri^m^ §atti[L 



Thompson's Appeal. 

Legacy — Assignment of — Act of 29th 
of March J 1832 — Issue under — Refu- 
sal by the Orphan^ s Court — Appeal 
from — Finding of fact hy either audi- 
tor or jury — Revision of hy the Court. 

An appeal from the action of the Orphans' 
Court on its refusal of a motion for an issue 
under the Act of the 29th of .March, 1832, has 
no support either in the letter or reason of the 
law. 

The Act confers power on the Orphans' Court 
to direct an issue to the Common Pleas, but the 
exercise of that power is left to the discretion of 
that Court. 

Even should an issue be directed and a verdict 
be had thereon, that verdict is no more binding 
upon the Court than is an Auditor's report. 
Whether the finding of fact be by the verdict of 
a jury or by the report of an Auditor, the Court 
is bound to revise it, and is responsible for its 
rectitude. 

The Orphans' Court has jurisdiction upon pe- 
tition of any one interested, to fdirect either ex- 
ecutors or administrators to file their accounts, 
and when such accounts are tiled, to order dis- 
tribution to be made to those entitled, whether 
ci-editors or legatees. So also had the Court 
power to determine as between the legatee in 
this case and hpr assignee, which of the two w*as 
entitled to the legacy. 

From the decree of the Orphans' Court 
of Lancaster county. 

This is an appeal from the decree of the 
court below, dismissing exceptions to the 
Auditor's report on the estate of William 
R. Ralston, deceased, by Josephine R. 
Thompson, a legatee, and M. A. Herr and 



John Ralston, executors of the will of said 
decedent. 

Josephine R. Thompson was entitled to 
a legacy of $500 under the will of her 
father, William R. Ralston, deceased, who 
died in the spring of 1877. On November 
10, 1877, the said Josephine Thompson, 
then residing with Harriet B. Burner, in 
Davenport, Iowa, executed an assignment 
of the legacy to her, which was attested by 
two witnesses and acknowledged before a 
Notary Public, the consideration mentioned 
therein being four hundred and twenty-five 
dollars. 

The executors, M. A. Herr and John 
Ralston, filed an account on said estate on 
tlie 25th day of January, 1879, exhibiting 
therein a balance of $827.43 for distribu- 
tion, and on the 29th day of March, 1879, 
B. F. Montgomery, Esq., was appointed 
auditor to distribute the fund. 

Harriet B. Burner, the appellee, pre- 
sented her claim at the audit, which was 
objected to by the appellants. 

The appellants contended that Josephine 
was of weak mind, and wholly unfit men- 
tally to transact any business at the time 
the assignment was made; that it was 
made solely for the purpose of giving Har- 
riet B. Burner power to collect the money 
for her, as she was not able to do it herself, 
and that she was at that time under the un- 
due influence of said Harriet B. Burner, who 
having heard that she was to receive a leg- 
acy, induced her to make her home with 
her, and to make said assignment under the 
above influence and pretence after a three 
weeks' residence at assignee's home. 

After considerable testimony had been 
taken on the part of the appellants before 
the auditor, they asked the auditor to re- 
commend the Court to certify an issue to 
the Court of Common Pleas to try the facts 
before a jury, under the Act of 29th of 
March, 1832, Sec. 55, which was refused. 
The matter was then brought to the Court, 
but as no written application and affidavit, 
stating that material facts were in dispute, 
were made, the Court refused an issue. 
The auditor reported that the assignment 
of the legacy was a bona fide transaction, 
and therefore awarded the legacy of $500 
to Harriet B. Burner, tlie claimant. A 
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number of exceptions to this report were 
filed by the appellants, the most of them 
relating to the finding of the facts by the 
auditor. These exceptions were dismissed 
by the court below, Patterson, A. L. J., 
delivering the opinion, and the report of 
the auditor was absolutely confirmed. From 
this decree this appeal was taken. 

One of the errors assigned was to the 
jurisdiction of the court below, in compel- 
ling the executors to file the account on 
petition of Harriet B. Burner, claimant. 

S. M. Meredith^ John Ralston and 
Wm. It. Wilson^ for appellants. 

D. Gr. Eshleman and J. B, Kaufman ^ 
for appellees. 

October 1, 1883. Opinion by Gordon, 

There was, in this case, no application 
to the Court below to direct an issue, and 
if there had been the Court might or might 
not have entertained it, as to it might seem 
proper and expedient. The Act of the 
29th of. March, 1832, confers on the 
Orphans' Court the power to direct an issue 
to the Common Pleas, but the exercise of 
that power is left to the discretion of that 
Court. Even should an issue be directed 
and a verdict be had thereon, that verdict 
is no more binding upon the Court than is 
an Auditor's report. Whether the finding 
of fact be by a verdict of a jury or by the 
report of an Auditor, the Court is bound 
to revise it, and is responsible for its rece- 
titude. So when the case comes to us, we 
are not to inquire whether the facts have 
been settled by a verdict, an Auditor, or 
the Court itself, but in the language of the 
Act of 16th of June, 1836, we are to try, 
hear and determine the merits of such cases 
and to decree according to the justice and 
equity thereof. The idea therefore, of an 
appeal from the action of the Orphans' 
Court on its refusal of a motion for an is- 
sue, has no support either in the letter or 
reason of the law. 

The complaint that the Court was with- 
out jurisdiction to order the executors of 
WilUam R. Ralston to file an account, and 
to make distribution of the balance of the 
estate found in their hands undisposed of, 
cannot be sustained. The Orphans' Court 



certainly has jurisdiction, upon petition of 
any one interested, to direct either execu- 
tors or administrators to file their accounts, 
and when such accounts are filed, to order 
distribution to be made to those entitled, 
whether creditors or legatees. So also 
had the Court the power to determine as 
between the legatee in this case and her 
assignee, which of the two was entitled to 
the legacy. 

McGetrick's appeal, 2 Out., 9. 

Then, as to the evidence, we fail to see 
that the Court erred in approving the find- 
ings of the Auditor. It is hardly neces- 
sary to repeat what has been so often said, 
that a Court ought not hastily set aside 
the conclusions of a Master or Auditor 
upon the facts of a case submitted to him. 
This ought to be done only upon the dis- 
covery of some plain and obvious error, or 
where the whole evidence shows such a pre- 
ponderance against his finding, that, were 
it a verdict of a jury in a Court of Common 
Pleas, a new trial ought to be granted. 
Here we find nothing of that kind; the 
proof of insanity or want of mental ability 
on part of assignor to execute the assign- 
ment, was more than doubtful. It is true, 
if we were to take the evidence on part of 
the appellant as verity, we might be com- 
pelled to conclude that there was a manifes- 
tation of some mental aberration about the 
time of the execution of the paper in con- 
troversy, but this in face of the adverse 
proofs produced by the appellee, we cannot 
do. Moreover the prima facie presump- 
tion is in favor of her competency, and 
upon her devolves the task of rebutting that 
presumption; of her sanity at thfe time of 
the audit there is no doubt ; her own testi- 
mony is conclusive of this ; and if she was 
mad at the time of the execution of the as- 
signment, it is remarkable that neither the 
attorney who drew that paper, the witnesses 
who attested it, nor the notary public who 
took the acknowledgment, observed the 
fact. Moreover her own uncle was at that 
time present for the purpose of identifying 
her as the proper assignor, and to him she 
declared, on being asked her object in mak- 
ing the assignment, that she was that much 
smarter than her brother and sister ; that 
whilst she had got her share of the estate. 
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they would get nothing. These circum- 
stances would seem to clearly indicate her 
entire ability to dispose intelligently of her 



property; nor does 



there seem to have ! 
apparent during the 



fceen a single fact 

Trhole transaction that would indicate the 

contraj'y. 

We also think the Auditor was justified 
in finding that she received a full consider- 
ation for this assingment, and if such were 
the case we would not be over nice in scru- 
tinizing her mental condition. She may 
have been, as she herself says, in a weak 
condition when she executed the assign- 
ment; but whether weak or strong, she 
needed the proceeds of her property for 
her support and maintenance, and having 
received them in good faith, we cannot 
agree to annul the contract by which they 
were obtained. 

The appeal is dismissed, and the decree 
affirmed at the costs of the appellants. 



«»¥ 4 §^^?' 



claimed §200 out of the fund for distribu- 
tion. 

HehL That in the absence of a speci- 
fic appropriation of the sums so paid during 
the six months, the claimant was entitled 
to apply them to the earliest indebtedness, 
including wages due prior to the six months, 
and to recover from the fund the full 
amount of S200, if so much remained due 
on account of wages earned within the six 
months. 

Decree affirmed, and appeal dismissed. 

Opinion by Mercur, C. J. 

14W. X.C, 104. 



Wagner's Appeal. 

Error to Commom Pleas, No. 4, of Phila- 
delphia County. 

Laborer^ s lien for wat/es — Art of April 
9, 1872—jiight of lalor cJainumt to 
appropriate ]iay ment m uiade within six 
jnontJiH to tvaijes due prior to the nix 
7}ionths. 

A laborer claiming y200 wages out of 
the proceeds of an execution under the Act 
of April 9, 1872, may appropriate pay- 
ments for wages made to him within six 
months preceding the sale to wa^es due 
him prior to the six months. 

At the time of a sheriflTs sale of person- 
alty, the defendant in the execution was in- 
debted to a laborer for wages earned prior 
to the six months immediately preceding 
the sale, in tlie sum of .^855, and in the 
fui-tlier sum of $525 for wages earned dur- 
ing said six months. The laborer had 
been paid during the six months weekly 
sums for wages aggregating .^42^3.94, and 



C. P., NO. 3.. OF PHILADELPHIA CO. 

Annie Monroe vs. The Mechanics' and 
Workingmen's Building Association. 

Equity — Praotiee — Testimony before an 
exam in er — Book a n d papers — Subpoena 
duces tecum — Attachment, 

Rule for an attacljment against Anthony 
Minnick, Secretary of the coq)oration de- 
fendant, for not producing before. an exam- 
iner the books and papers of the Association 
in obedience to a suhptena duces tecum, 

Minnick appeared at a meeting before 
the examiner on November 22, with the 
books called for in his possession. Proof 
of service of the subposna was made and 
plaintiflTs counsel called Minnick to the wit- 
ness stand and demanded that he produce 
tlie books and papers asked for. This the 
I witness declined to do, stating that he was 
i not authorized by the board of directors of 
! the Association to do so, whereupon plain- 
I tiff obtained this rule. 
j Opinion by Finletter, J. 

The application is not in accordance with 
! the practice of this Court. Upon a report 
' of the examiner filed, an order of Court 
, should be asked for directing tlie j)roduc- 
] tion of the books and papei-s recjuired. 

llule discharged. 
I 14 W. N. C, lOG. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



65 



Lancaster Law Review. 



Vol.!.] MONDAY, FEB, 4,1884. [No. 9. 



§amnwtt ffeds—^aw. 



Solomon Leche's Trnst Estate. 

Collateral Inheritance Tax — Deed — 
Trust Estate — Disposition of Prop- 
erty—Act of the 7th of April, 1826; 
Purdon's Dig. 2U. 

A decedent in his lifetime conveyed $21,000 to 
a trustee, his heirs and assigns forever, with 
directions to invest the same, and collect the in- 
come thereof during the life of the p^rantor, and 
out of said income to pay $250 semi-annually to 
L. or her children for his boarding and lodging. 
He also directed said trustee to pay the balance 
of said income, after deducting the exi>en8e8 of 
the trust, etc., from time to time to said grantor, 
and also to pay him as much of the principal as 
should become necessary for his comfoi-table 
support and maintenance. Immediately on the 
death of the grantor the sum of $8,500 was to be 
paid to said L. and her heirs — not to her assigns. 
Etld, That as the said sum of $8,500 was to be 
possessed and ergoyed by L. immediately upon 
the decease of tl\e grantor, it was subject to col- 
lateral inheritance tax. 

Trust Book No 10, page 30. 

Exceptions to auditor's report. 

In the year 1875 Solomon Leche, having 
arrived at the age of twenty-one years, and 
finding himself, as he has declared, the 
possessor of considerable estate in hand, to 
wit, the sum of twenty-one thousand dol- 
lars in cash, and '* not desiring to go into 
business for himself or to trouble himself 
with the management of the said money," 
made and executed an instrument in writing 
under seal, which was delivered and placed 
on record. The consideration therein ex- 
pressed was the love and affection he had 
for his Aunt, Harriet A. Leche, and the 
sum of one dollar to him in hand paid by 
Dr. Benjamin Musser. By the said instru- 
ment he assigned, transferred, and set over 
unto Dr. Benjamin Musser, and his heirs, 
the said sum of twenty-one thousand dol- 
lars, to have and to hold, receive and take 
the same to him the said Dr. Benjamin 
Musser and his heirs forever, in trust nev- 



ertheless for the uses, ends, intents and 
purposes therein stated, and none other. 

" First. Said Dr. Benjamin Musser shall 
invest the said money in bonds of the 
United States, of the State of Pennsylva- 
nia, or first liens upon real estate in the 
State of Pennsylvania, and collect the in- 
come and interest thereof. 

" Second. He shall out of the said inter- 
est and income, after deducting therefrom 
all the necessary expenses of the trust, pay 
to Harriet A. Leche, semi-annually on the 
first days of April and October in each and 
every year the sum of two hundred and 
fifty dollars during her natural life, if Sol- 
omon Leche should so long live, and after 
the death of said Harriet A. Leche, if he 
should survive her, the trustee to pay semi- 
annually the sum of two hundred and fifty 
dollars to her children, or any of them, so 
long as said Solomon Leche should board 
and lodge with them or either of them. 

" Third, He shall pay to said Solomon 
Leche from time to time, and at all times 
the balance of the interest and income of 
the said money after deducting therefrom 
the expenses of the trust, taxes, etc., and 
the moneys directed to be paid to Harriet 
A. Leche and her children at his will and 
pleasure, and so much of the said principal 
as may be necessary for his support and 
comfortable maintenance. 

^'Fourth. He shall iuunediately after 
the death of said Solomon Leche pay to 
said Harriet A. Leche and her heirs the 
sum of eight thousand five hundred dollars 
of the principal of the trust funds in his 
hands — not to her assigns. 

" Fifth. That the rest and residue of the 
said trust moneys remaining after payment 
of the eight thousand five hundred dollars 
to Harriet A. Leche and her heirs, he shall 
pay to the heirs of said Solomon Leche 
under the intestate laws of the State of 
Pennsylvania, or to such persons as said 
Solomon I^che should name in his last will 
and testament." 

Solomon Leche died in the spring of 
1883, and in June 1883 Dr. Benjamin 
Musser filed an account in the Court of 
Common Pleas, and an auditor was ap- 
pointed to distribute the balance shown by 
said account to be in the hands of the 
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trustee. Before the auditor it was claimed 
on behalf of oounsel for the Oommon^^alth 
that the Bum of $8,500, mentioned in the 
above, in part, recited deed of trust as pay- 
able to Harriet A. Leche, was liable for 
collateral inheritance tax, which claim was 
resisted on the part of counsel for said 
Harriet A. Leche. The auditor decided 
that this sum was not li>ible for such tax, it 
having vested in said Harriet A. Leche at 
the execution of the deed of trust, and the 
deed of trust being irrevocable by Solomon 
Leche, the decedent. To this report the 
following exception was filed, viz : 

" The auditor erred in finding and decid- 
ing that the sum of eight thousand five hun- 
dred dollars is not liable to Collateral In- 
heritance tax." 

J. Say Broton^ for commonwealth. 
D. Q-, Uahleman^ contra. 

Jan. 19, 1884. Opinion by Livingston, 
P. J. 

In this case we have a young man with 
twenty-one thousand dollars cash in hand, 
and with additional estate or expectations 
not included in said instrument, with no 
disposition to go into business or to be 
troubling himself with the investment of his 
money ; but desirous of making provision 
for a living out of this particular fund with- 
out care or trouble to himself, and willing 
to pay some one for investing and taking 
care of the fund during his life, paying to 
his aunt, with whom he boarded and lodged 
semi-annually, two hundred and fifty dol- 
lars, and to himself, at his will and pleasure, 
the balance of the interest and income, and 
so much of the principal sum as he might 
find necessary for his maintenance and 
support during his life, and directing that 
after his death the principal should be dis- 
posed of as above stated. 

We have also the account of the trustee 
showing that he paid Harriet A. Leche 
semi-annually two hundred and fifty dol- 
lars part of the time, and part of the time 
three himdred dollars, for boarding said 
Solomon Leche, and further showing that 
the corpus of the fund was being annually 
and steadily diminished by payments made 
to and for said Solomon Leche, until at his 
death, instead of the twenty-one thousand 



dollars, there remained in the hands of the 
trustee but fifteen tiiousand six hundred 
and thirty-nine dollars and thirty-six cents. 
He died young. Had he lived until tiie 
age of fifty years, the Court would in all 
probability have been spared the necessity 
of passing upon the question here raised. 

It is claimed that this sum of eight 
thousand five hundred dollars, which after 
the death of Solomon Leche (who died un- 
married, and without leaving issue or lineal 
descendants), was directed to be paid to his 
aunt Harriet A. Leche, is not subject to 
the payment of Collateral Inheritance tax. 

The learned auditor reports that this 
sum is not subject to Collateral Inheritance 
tax, because tiiere is no power of revoca- 
tion in the deed ; that the grantor had no 
control whatever over the fund ; that the 
whole deed throughout recognizes the fact 
that the interest on this fund only was pay- 
able to him during life, and the corpus to 
said Harriet A. Leche srfter his death ; that 
the deed granted the property Solomon 
Leche then had, and not what he might 
possess at the time of his death ; tiiat he 
did not die seized or possessed of any es- 
tate therein, and because the deed in trust 
is not in Uie nature of a testamentary dispor 
sition of the property. 

Many cases were cited on the argument 
from Audley's case, 4 Leonard's Rep. 166, 
decided at Westminster in the reign of 
Queen Elizabeth, down to the present day, 
for tiie purpose of showing whether the in- 
strument is a paper of a testamentary nature 
or a deed ; whether it was revocable or ir- 
revocable and when it took effect, and the 
report of the learned auditor is in a large 
measure composed of argiunents and au- 
thorities upon the same points. Buller, J., 
after a full examination of the subject de- 
clares, " that an instrument in any form, 
whether a deed poll or indenture, if the 
obvious purpose is not to take place till 
after the death of the person making it, 
shall operate as a will." In one case 
there are express words of immediate grant 
ahd a consideration to support it as a grant, 
but as upon the whole the intent was that 
it should have a future operation after the 
deatii of the grantor, it was considered as a 
will. It may be considered as settled tiiat 
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the form of a paper does not affect its 
titte to probate, provided that it was the 
intention of the deceased that it should 
not take effect until after his deatli. Boyd 
vs. Boyd, 6 Gill and J., 25; Wareham 
vs. Sellers, 9 Gill and J., 98. Lump- 
kin, J., in 20 Ga., 707-708, says : "The 
doctrine is too well settled to need argu- 
ment or authority to sustain it, that an in- 
stTument might be in the form of a deed 
signed, sealed and delivered as such ; still 
if it discloses the intention of the maker re- 
specting the posthumous distribution of his 
property, and is not to operate until after 
his death, it is a testament only." A dis- 
position by deed may postpone the posses- 
sion or enjoyment, or even the vesting 
until tiie death of the disposing party, as 
well as a disposition by will. In such case 
the postponement is produced by the ex- 
press terms of the deed, and does not re- 
sult from the nature of the instrument 
simply. 1 Jarman on Wills 27. The differ- 
ence between a deed and a will is not in 
the form but effect of the instrument, which 
if it convey an estate in prcesenti cannot 
be a will, for that operates only infuturo, 
Greenfield's Estate, 2 Har., 502. The es- 
sence of the definition of a will is that it is 
a disposition to take effect after death, and 
whatever the form of the instrument, if it 
vests no present interest, but only directs 
what is to be done after the deatii of the 
maker, it is testamentary. Turner et al. 
vs. Scott, 1 P. F. Smith, 126. Frew et al 
vs. Clark, 30 P. F. Smith, 170. Rose vs. 
Quick, 6 Cas., 225. Fosselman vs. Elder, 
Exor., 2 Out., 159. 

But we are digressing, and although it 
might be interesting it would be unprofit- 
able to pursue this subject further in that 
direction. The acts of assembly, Purdon's 
Digest 214, pi. 1, relative to Collateral In- 
heritance in the Commonwealth, declare that 
''all estates, real personal and mixed, of 
every kind whatever, passing from any 
person who may die seized or possessed of 
such estate being within this Commonwealth, 
eirtier by will or under the intestate laws 
thereof, or any part of such estate- or es- 
tates or interest therein transferred by 
deed, grant, bargain or sale, made or in- 
tended to take effect in possession or en- 



joyment after the death of the grantor or 
bargainor, to any person or persons, or 
bodies politic or corporate in trust or other- 
wise, other than to or for the use of father, 
mother, husband, wife, children and lineal 
descendants born in lawful wedlock, shall, 
if such estate exceeds in value the sum of 
two hundred and fifty dollars, be subject to 
a duty or tax of five per cent." This is 
conunonly known as Collateral Inheritance 
Tax. 

In Wright's appeal, 2 Wr. 607, where 
a decedent had assigned in his lifetime ten 
thousand dollars' worth of stock to a trustee, 
in trust that he pay the assignor the in- 
come for life, and after his decease pay 
certain sums named in the declaration of 
trust if they should out-live him, and the 
remainder to the purposes declared by his 
will, he reserving a right of revocation, but 
never exercising it; it was held that the 
sum so assigned was subject to collateral in- 
heritance tax. Judge Lowry saying : " The 
subject of the grant falls within the very 
words of the act of assembly as part of an 
estate transferred by deed intended to take 
effect in possession after his death." 

In the case before us, Harriet A Leche 
had during the life of Solomon Leche, the 
grantor, no present estate in possession or 
enjoyment of or in the sum of eight thou- 
sand five hundred dollars. By the express 
terms of the instrument she was postponed. 
She was neither to have the money nor the 
use, possession, or enjoyment of it, until 
after his decease. Until that time she was 
to take nothing. This sum continued to be 
a part of the corpus, and as such was to be 
paid to her after his death by the express 
terms of the gift or grant. There is noth- 
ing in the deed or instrument from which 
there can be gathered an intent on the part 
of the grantor that she should have the 
possession or enjoyment of it while he lived, 
but the express terms of the grant are that 
it shall not be paid to her during his life. 
She had therefore no present right of 
present enjoyment. The language of the 
grantor is " immediately after the decease 
of the said Solomon Leche, then he, the 
said Dr. Benjamin Musser, and his heirs, 
shall pay to said Harriet A. Leche, and 
her heirs, the sum of eight thousand five 
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hundred dollars of the principal of the trust 
funds in his hands." No distribution of 
the fund was to be made during his life. 

We are of opinion that this grant of eight 
thousand five hundred dollars to Harriet A. 
Leche falls directly within the provisions 
of the acts of assembly as part of an estate 
transferred by deed, grant, or instrument 
in writing — by whatever name designated 
— intended, and by its express terms made 
to take efiect in possession and enjoyment 
after the decease of the grantor ; that it is 
subject and liable to the payment of collat- 
eral inheritance tax or duty ; and that the 
learned auditor erred in deciding and re- 
porting that it is not subject and liable to 
the same. 

The exception is, therefore, sustained, 
and the report re-committed to the auditor 
for correction, in accordance with the views 
herein expressed. 

Exception sustained. 



uarhr Missions. 
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Q. 6. OF LANCASTER COUNTY. 

In re appeals by the County of Lancaster, 
from the assessment of damages in the 
opening of South Shippen street, Lancas- 
ter City. 

Mim{(*ipal Corporation — ► What is — 
Streets — Openijig of — Assessment of 
damages — Count g—^Right of appeal by. 

As the County is a party to the proceecjings 
provided for the asseKsmeut of damages, under 
the act of April 18, 1873, i-elative to l£vying out, 
opening, and grading streets in the City of Lan- 
caster, it is entitled to take appeals from the 
award of viewers, and to have issues granted by 
the Court of Common Pleas to determine the 
question of damages by a jury accordhig to the 
course of the common law, under Article 16th, 
Sec. 8 of the Constitution and general act of as- 
sembly of June 13, 1874. P. L. 283. 

Rule to quash appeals. 

W. Aug. Atlee and John A, Coyle^ 

for rule. 

John H. Fry^ County Solicitor jContrd.. 

January 19, 1884. Opinion by Pat- 
terson, A. L. J. 

The above appeals were taken by the 
County of Lancaster from the assessment 



of damages found and assessed by a board 
of viewers, appointed by this court, under 
the provisions of an act of assembly ap- 
proved April 18, 1873, and entitled "An 
act relative to laying out, opening and 
grading streets in the City of Lancaster." 
Section second of said act provides that 
the damages so valued and assessed " shall 
be paid by the said City of Lancaster anfd 
the County of Lancaster, in the manner 
and in the proportions directed by existing 
laws," etc. 

"Existing laws," just quoted, has refer- 
ence to the act of the General Assembly, 
approved the thirteenth day of April, 1854, 
P. L. 352, entitled "An act relative to 
the opening of streets in the City of Lan- 
caster." The second section of said act 
provides that in case any owner of land is 
adjudged damages by viewers appointed 
by the Court of Quarter Sessions, by reason 
of extension and opening of any street in 
the City of Lancaster, and the same be 
confirmed by said court, the said damages 
shall be paid out of the county treasury, 
Provided, if any house, out house, stable 
or other building shall be removed or in- 
jured by the opening or extension of any 
street or alley, the said viewer or jury 
shall estimate the value of such building, 
or the injury done thereto, and present a 
statement thereof in their report, which 
amount, after confirmation, shall be paid 
out of the city treasury. 

The appeals taken by the County of 
Lancaster pending were taken and entered 
iiV the Court of Common Pleas on the 
sanction of article 16, section 8, and the 
act of the General Assembly pa^ssed and 
approved June 13, 1874, entitled "An act 
for further regulation of appeals from as- 
sessments of damages to owners of property 
taken for public use." 

The mandate of section eight of the 
Constitution is that "municipal and other 
corporations and individuals invested with 
the privilege of taking private property for 
public use, shall make just compensation 
for property taken, injured or destroyed 
by the construction or enlargement of their 
works, highways or improvements, which 
compensation shall be paid or secured be- 
fore such taking, injury or destruction. 
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The General Assembly is hereby prohibited 
from depriving any person from an appeal 
from any preliminary assessment of dam- 
ages against such corporations or individ- 
uals or otherwise ; and the amount of such 
damages, in all cases of appeal, shall, on 
the demand of either party, be determined 
by a jury according to the course of the 
common law." 

The said Act of 1874, Sec. 1, passed in 
accordance with said mandate of the Con- 
stitution, is as follows, to wit: "That in 
all cases of damages assessed against any 
municipal or other corporation, or individ- 
ual or individuals invested with the privi- 
lege of taking private property for public 
use, for property taken, injured or de- 
stroyed by the construction or enlargement 
of their works, highways or improvements, 
whether such assessment shall have been 
made by viewers or otherwise than upon a 
trial in court, and an appeal is not provided 
for or regulated by existing laws, an appeal 
naay be token by either party to the Court 
of Common Pleas of the proper county 
within thirty days from the ascertainment 
of the damages, or the filing a report there- 
of in court pursuant to any general or 
special act, and not afterwards." 

The said rule, it was maintained in argu- 
ment, should be made absolute because the 
County of Lancaster is the appellant; that 
a county is not a municipal corporation in- 
vested with the privilege of taking private 
property for public use. In other words, 
that neither the fundamental law, as above 
quoted, nor the act of 1874 authorizes an 
appeal by a county when damages are as- 
sessed against such county, whether by 
viewers or otherwise. 

It would be needless to dwell on the 
point that a county is not a municipal cor- 
poration. That must be conceded. The 
Act of April 15, 1834, it is true, says: 
"The several counties and townships in 
this State shall have capacity as bodies 
corporate;" and in Commonwealth vs, 
Morissy, 6 W. N. C, 72, Justice Wood- 
ward used language that seemed to con- 
strue that act as constituting municipal cor- 
porations. He said: "By the first sec- 
tion of the act of 1854, every township, 
borough and city of the Commonwealth was 



constituted a school district." " The lan- 
guage used was identical with that of the 
3d section of the act of April 15, 1834, 
which fixed the character of counties and 
townships as municipal corporations." But 
we cannot conclude that the Supreme Court 
in that case so intended ; for our Supreme 
Court has held that counties are not muni- 
cipal, but quasi corporations. Kittanning 
Academy vs. Brown, 5 Wr., 269. Also the 
exbellent work of Judge Dillon on muni- 
cipal corporations, 1 vol., p. 94, says coun- 
ties are not municipal corporations. 

But can we fairly rest on that question 
as ruling the case before us ? We think 
not. To the mandate contained in said 
eighth section of the 16th article of the 
Constitution, securing the right of appeal 
from any. preliminary assessment of dama- 
ges, as therein referred to, the power of 
the legislative branch of the Commonwealth 
is superadded. The Legislature is empow- 
ered and commanded to enact laws to carry 
into effect the provision of the Constitution. 
Section 31 of schedule reads that " the 
General Assembly, at its first session, or 
as soon as may be after the adoption of this 
Constitution, shall pass such laws as may 
be necessary to carry the same into full 
force and effect." In obedience thereto 
the act of 1874 above quoted, regulating 
appeals from assessment of damages to 
owners of property taken for public use was 
duly passed. Now that act expressly 
says that in " all cases of damages assessed 
against any municipal or other corporations, 
an appeal may be taken by either party." 
The intent of the language " by either 
party" of said act was to carry out the 
constitutional injunction and give the ap- 
peal a jury trial according to the course of 
the common law. No appeal is secured or 
provided for or regulated by existing laws 
to the party appellant to secure a jury trial. 
That act, then, by its provisions is designed 
to carry into full force and effect the said 
8th section of the Constitution, and clearly 
of the last clause of said section, which is 
in these words : "And the amount of such 
damages in all cases of appeal shall, on the 
demand of either party, be determined by 
a jury according to the course of the com- 
mon law." 
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Let us inquire who are the parties to 
this proceeding, for we are of the opinion 
we will be justified in adopting the legisla- 
tive construction of the fundamental law in 
the absence of any other to guide us. For 
it must be conceded the object of that act 
of assembly was to make effective the con- 
stitutional provision. It will doubtless also 
be conceded that the Legislature may, un- 
der the sanction of the Constitution referred 
to, effect the mandates of that instrument 
by such rules as it may have been pleased 
to prescribe, not repugnant to the funda- 
mental instrument itself. 

In the proceedings provided for the as- 
sessment of damages under the act of 1873, 
relative to laying out, opening, and grading 
streets in the city of Lancaster, and under 
the act of 1854, prescribing how tiie dam- 
ages shall be assessed and who shall pay 
them, the parties are three : The owners of 
land through which such street, etc., shall 
pass, the city of Lancaster, and the county 
commissioners, or county of Lancaster. 
The latter is manifestiy a party to these 
proceedings. (See Rule of the Court of 
Quarter Sessions, Sec. 8 of Rules of Court, 
p. 64.) When viewers shall be appointed 
upon such petition it shall be the duty of 
the petitioners to give notice in writing to 
all owners of land' through which such 
street, avenue or highway shall pass, where 
such owners can be found, to the county 
commissioners of Lancaster county, to the 
mayor of the city and city solicitor, at least 
ten days before the view, of the time and 
place, of the meeting of the viewers, and, 
where owners cannot be found, by written 
or printed notice put up and posted on the 
land of such owner or owners of the meet- 
ing of the viewers and its purport, at least 
ten days prior to such view, and the fact 
and the manner of notice shall in all cases 
be shown by affidavit accompanying the 
report of viewers." 

" 4. When the viewers meet, they shall 
be sworn or affirmed before proceeding to 
view, and in all cases where there are 
buildings on the land taken, which the 
opening of such street will cause to be re- 
moved in part or as a whole, they shall as- 
sess the damages done to the owners of 
such buildings separately, and report the 



same separately from the daid^es they as- 
sess to the land on which such buildiiigs 
are erected, and the clerk shall, on each 
order issued, insert a clause requiring the 
viewers to report the assessment of dama- 
ges done to buildings and damages done to 
land separately." 

It will be seen that the City and the 
County are made the paying parties ; they 
are entitied to notice according to every 
equity and rule of practice — actual notice — 
which exists when knowledge is actuallj 
brought home to the party to be affected 
by it. 

The County of Lancaster is clearly a 
party to these proceedings, and is entitled 
to take the appeals in question, to be certi- 
fied into the Common Pleas for trial before 
a jury. 

Rule of November 3, 1883, therefore 
discharged. 



Q. S. OF CHESTER COUNTY. 

Oommonwealth vs. Neeley. 

Quarter Sessions — Constables — Fees — 
Mileage, 

A constable, who subpoenas witnesses for 
court, is entitled to charge according to the 
sheriff's fee bill ten cents for each witness, and 
four cents for each mile traveled. 

The person entrusted with the service of such 
subpoBna is not acting in the character of con- 
stable, but rather as a sheriff's officer, and can- 
not be allowed a higher rate. 

Exceptions to taxation of bill of costs. 

Sept. 24, 1883. Opinion by Futhey, 
P. J. 

The exception is to the allowance for 
serving the subpoena. The charge is made 
according to the constable fee bill, which 
allows the oflScer fifteen cents for each wit- 
ness subpoenaed and six cents for each 
mile traveled. Where a subpoena, how- 
ever, is the process of the Court and is for 
the attendance of the witness thereon, the 
charge should be made according to the 
sheriflTs fee bill, at the rate of ten cents 
for each witness subpoenaed, and four cents 
for each mile traveled. The person en- 
trusted with the service of such subpoena 
is not acting in the character of constable, 
but rather as a sheriff's officer, and cannot 
be allowed a higher rate. For the service 
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of subpoenas issued by a justice of the 
peace the charge js properly made accord- 
ing to the constables' fee bUl ; but not for 
serving ^ose issued by the Court or its 
officers. Coleman vs. Hess, IP. A. 
Browne's Rep., 274; Kepner vs. Miller, 1 
Ches. Co. R., 869. The sheriff's and con- 
stables' fee bills were formerly the same 
with regard to these items, but ^e sheriff's 
fee bill of June 12, 1878, has reduced 
them. 

The bill will be corrected by the clerk 
of the court. 



Mn^^m €^^i' 



Commonwealth of Penna. ts. Hacket et al. 
Hacket et al.YS. Commonwealth of Penna. 

Collateral Inheritance Tax — Wills — Dis- 
position of after-acquired real estate. 

B. conveyed in 1878 to trustees certain prop- 
erty to pay him the interest for life, and after 
his death, in trust for his mother and her heirs, 
to be conveyed to them in fee simple. The 
mother died in 1879, having made her will dated 
1876, whereby she gave inter alia one-half of the 
rest and residue of her estate to Daniel Black, 
in trust for her son B. for life, and after his 
death the principal to go to his issue ; and if he 
died without issue, then to her daughter, B/s 
sister Mary, to whom also the other moiety of 
the residuary estate was bequeathed. B. died 
in 1882, intestate and without issue. The ques- 
tion was : '* Is the Commonwealth entitled to 
collateral inheritance tax on any part of B.*s 
trust estate, which upon his death vested in his 
Bister Mary?" 

Held, That under B.'s trust deed, the mother 
took a vested remainder immediately upon the 
delivery of the deed. That tlie daughter Mary 
took both the real and personal estate of said 
trust estate under the residuary clause of the 
mother's wUl, which was broad enough to pass 
after-acquired real estate, and that she did not 
take through or directly from the brother, B., 
and consequently there was no collateral inher- 
itance tax due on that portion of the estate. 

Error to the Court of Common Pleas of 
Northampton County. 

The facts of this case are fully set forth 
in the opinion of the Court. 

Jamea W. Wilson^ for the Common- 
wealth plaintiff in error. 

B. F. Fackenthallj for defendant in 
error. 

October 1, 1888. Opinion by Sterrett, J. 
The question submitted to the Court be- 



low in the case stated is ^whether, upon 
the facts therein recited, the trust estate of 
George H. Bamet, or any part thereof, is 
subject to the payment of collateral inheri- 
tance tax. 

The net valuation of the estate is $28,- 
559.81, including a house and lot of ground 
valued at $18,741.85. It was claimed on 
behalf of the Commonwealth that by virtue 
of the deed executed by George H. Bar- 
net, the property which was the subject 
of the trust thereby created passed di- 
rectly upon* his decease to his sister, the 
defendant below. On the other hand, she 
contended that, under the trust deed, their 
mother, Mrs. Bamet, acquired a vested in- 
terest in remainder in the trust property, 
and that the same passed to her under 
their mother's will ; one-half thereof as an 
absolute bequest directly to her, and the 
other half as a bequest contingent upon the 
decease of her brother George, without 
lawful issue ; and therefore no part of the 
property is subject to the tax. The Court 
sustained the contention of the defendant, 
except as to the real estate, and held that 
while the will of Mrs. Barnet was sufficient 
to pass her interest in the personalty, it 
was imperative as to afber-acquired real es- 
tate. Hence it followed that she died in- 
testate as to her vested interest in the 
house and lot, and under the intestate law 
one moiety thereof passed directly to her 
daughter, Mrs. Hacket, and the other to 
her son George, upon whose decease un- 
married and without issue, the same also 
descended through him to her, and thus 
became liable to the payment of the tax. 
Judgment was accordingly entered in favor 
of the Commonwealtli for the tax on half 
of the valuation of the house and lot. To 
that judgment each of the parties took a 
writ of error, in which substantially the 
same questions are raised. 

For reasons given by the learned Presi- 
dent of the Common Pleas, he was clearly 
right in holding that under the deed of 
trust, executed by George H. Bamet in 
1878, his mother acquired a vested estate 
in the house and lot, and a like interest in 
the personal property covered by the trust, 
which she had power to dispose of by will 
or otherwise, subject only to the power of 



Digitized by 



Google 



72 



•LANCASTER LAW REVIEW. 



sale given to tBe trustee, and the life inter- 
est of her son George. The precedent I 
estate is so limited by the deed of trust i 
that it would necessarily terminate by the 
death of George, an event which was cer- 
taiu to occur sooner or later, and the re- 
mainder is given to his mother and her 
heirs: according to the recognized authori- 
ties, this gave an interest in remainder, 
which vested immediately upon the execu- 
tion and delivery of the deed. This feature 
of the deed distinguishes it from a testa- 
mentary paper, and none of the subsequent 
expressions, contained therein, change its 
character in that respect. 

The specification of error relied on by 
the Commonwealth is not sustained. 

The substantial proposition embodied jn 
the secynd qase. No. 219, January Term, 
1888, is that the court below erred in hold- 
ing that Mrs. Bamet died intestate as to 
her interest in the house and lot, because 
she acquired the same after making her 
will. We have already seen that imme- 
diately upon the execution of tlie deed, 
Mrs. Bamet took a vested interest in the 
trust fund and propei-ty, the enjoyment of 
which in possession only was postponed un- 
til the death of her son George, and that 
the interest thus acquired might be dis- 
posed of by will or otherwise during his 
lifetime as well as after^vards. That being 
the settled construction of the deed, it can- 
not be doubted tliat her after-acfpiired in- 
terest in the personal property of the trust 
was disposed of by her will, notwithstand- 
ing the same was made two years before 
the deed was executed. The will took ef- 
fect upon the death of the testatrix, and 
speaks as of that date. The only (question 
is whether the after-acquired interest in 
the house and lot also passed by the will. 
After specifically disposing of a portion of 
her estate, the testatrix orders and directs* 
that '' all the rest, residue, and remainder 
of my estate shall be equally divided into 
two shares;" one of which she gives to her 
daughter, Mrs. Ilacket, and the other in 
trust for her son George, etc., and in the 
event of his dying without lawful issue, 
then to Mrs. Ilacket absolutely. The lan- 
guage of the residuary clause is very com- 
prehensive, and if the testatrix had been 



possessed of real estate when her will was 
made, it undoubtedly would have passed as 
part of her residuary estate, according to 
the direction contained in that clause. No 
particular words or form of expression is 
necessary to constitute a devise of real es- 
tate, llie act of April 8, 1883, declares 
that " the real estate acquired by a testator, 
after making a will, shall pass by a general 
devise unless a contrary intention be mani- 
fest on the face of the will." Purdon's Di- 
gest, 1476, pi. 1 1 . The effect of the act is 
to destroy the distinction between real 
estate owned at the time of making a will 
and that acquired afterwards, "unless a 
contrary intention be manifest on the face 
of the will." It postpones the operation 
of the will as to real estate until the death 
of the testator, and gives to it the'same ef- 
fect as if it had been reduced to writing 
and signed at the time of his decease. 
Honey vs, Stilz, 5 Wh. 381. There is 
nothing in the will to indicate that the tes- 
tatrix intended to die intestate as to any 
part of her estate. On the contrary she 
disposes, in express terms, of all the rest, 
residue and remainder of her estate. The 
word estate is applicable alike to real and 
personal property, and to restrict it to the 
latte'r there should be a clear expression of 
intention to do so. The residuary clause 
is quite sufficient to pass real as well as 
personal estate, and in the absence of a con- 
trary intention manifest on the face of the 
Avill, it must be presumed the testatrix in- 
tended to dispose of both. 

Judgment reversed, and judgment on 
tlie case stated is now entered in favor of 
the defendants below. 
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C. p. OF LANCASTER COUNTY. 
M. MellS&ger t8. J. Defl>ler. 

Justice of the Peace — Certiorari — Stray % 
— Ansessment of Damages — Notice of 
View — Summons — Entry of Judg- 
menty etc, — Act of 13 April y 1807 — 
Act of 5 Marchs 1819. 

In the case of stcays notice eJaould be given to 
tbe owner, if known, of the time and place of 
the meeting of the appraisers to yiew and assess 
tbe damages snstained by reason of the trespass, 
and a summonsshould be issued upon the return 
of the appraisers to the justiee, and before entry of 
judgment, commandhig him to appear before the 
jnstioe on a day certain to show cause why judg- 
Bient should not be enteced against him for the 
amount of the damages and costs, etc., all of 
which should appear on the i*ecord. 

Where, as in this case, the owner of strays 
is ascertained by the injured party, or the jus- 
tice, after the commencement of tlie proceedings, 
notice of the time and place of the meeting of me 
appraisers, of their report to the justice, and of 
the entoy of tbe judgment, must be given to such 
owner, and appear upon the record. 

The record of the justice must also show that 
the appraisers were appointed by the party in- 
jured, and that their report was made to the jus- 
tice on oath or affirmation. 

If the owner is found after proceedings com- 
menced, the amount assessed by the appraisers 
must be made known to him, and until he neg-* 
lects or refuses to pay the same, judgment can- 
not be entered against him by the justice. 

August Term, 1883, No. 35. 

Certiorari. 

The proceedings returned by the justice 
show that this case was instituted under the 
laws of tiiis commonwealth relating to 
strays. On May 12, 1883, three head of 
cattie, whose owner was unknown, were 
found trespassing upon enclosed lands of 
Martin Mellinger, of Ephrata townsldp, who 
took them up as strays, and within four 
days reported them as strays to the town 
clerk, for entry in the book kept for that 
purpose, and advertised them by hand bills 



deBciibing them, which were posted up at 
various plaoes. ' Aftcif thiis Ivas doAe he as- 
certained who waa the Owner of the dattle. 

On May 19, 1888, MelHnger made com- 
pkdmt bemr^ J). B. Kraatz, £sq., a; justice 
of the pea»e,to whom the above facts were 
made known-. Th^ justice on the same 
day appointed and ordered thr^e free-hold- 
ers to view the trespass, and value and ap- 
praise the same, having due regard to the 
su£Gciency of the fence of the enclosure, as 
well as to the exj^nse of keeping the strays, 
and make report thereof to him. 

On May 22, 1883, the appraisers made 
their report, and on the- same day the jus- 
tiee entered judgment in favor of MellingOr 
fbr $7.30,* with twenty-five cents per day 
for keeping the cattle, and On June 23, 
1883, be issued execution against Jacob 
Deibler for $9.30, with costs of suit, $4.13. 
Tbe record does not show that liotice ofany 
of ihe proceedings was given to Jacob Deib- 
ler, the owner. On June 28, 1883, the 
ccMistable, by virtue of the execution, levied 
on property of Jacob Deibler, and on the 
aame day Deibler applied to the justice to 
open the judgment on the ground tiiat he 
had no notice of the proceedings prior to the 
issuing of the execution, and on the same 
day the justice refused to open the judg- 
n^nt. Xhis certiorari was then issued to 
wit, on July 3, 1883. 

The following exceptions were filed to 
the insuflSciency of the record of the jus- 
tice: 

1. It does not appear from tite record of 
ike magistrate that notice was given to the 
defendant, nor was such notice given by 
either said magistrate or appraisers, or any 
other person, of the appointment of the ap- 
praisers, or of their intention to view the 
alleged trespass, the defendant having had 
no knowledge of the proceedings. 

2. It does not appear that the said ap- 
praisers were either sworn or affirmed, as 
required by the act of Assmbly. 

3. The record does not show that de- 
fendant had notice of any of tiie proceed- 
ings ; nor had he either notice or knowledge 
of the same, or of the entry, of the judg- 
ment against him, until execution had been 
issued, which was more than thirty days 
thereafter. 
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4. Hie defendaht wad deprived of his 
right of appeal allowed by the act of As- 
sembly, by reason of the misconduct of the 
magistrate, in not notifying the defendant 
of the holding of said proceedings before 
him, or of the rendering of said judgment. 

H. (7. BrubaJcer, for Certiorari and Ex- 
ceptions. 

J. L, StdnmetZj Contra. 

January 19, 1884. Opinion by Living- 
ston, P.J. 

There are two distinct classes of cases 
provided for in our laws relating to strays. 
One, where the owner of the trespassing 
stray is known to the party injured hj the 
trespass ; the other, where the owner is un- 
known. Different modes of procedure are 
provided in each case. Where the owner 
is known, it is the duty of the person taking 
up a stray animal to give notice to the owner 
of the animal, if he can be found. Purd. 
Dig. 1343-4; Vandaraager v. Wood; 1 
Ash. 205. If the owner does not appear 
when notice is given him, or if he does ap- 
pear and neglects or refuses to tender rea- 
sonable satisfaction to the party injured ; or 
if he makes a tender of satisfaction which 
the injured party declines to accept, then it 
shall be lawful for either party to complain 
to a justice of the peace, who shall issue his 
warrant to three disinterested freeholders of 
the neighborhood, who are to view the tres- 
pass and to value and appraise the same, hav- 
ing due regard to the suflSciency of the fence 
of the enclosure, with the expense and cost of 
keeping the estray, and make report to him 
with all convenient speed ; and the time and 
place of appraisement shtuld be made known 
to the owner. If the valuation does not 
exceed the sum tendered by the owner, the 
justice shall give judgment for that sum 
only with costs. If it exceeds the sum ten- 
dered, or if there be no tender, the justice 
must give judgment for the amount of the 
valuation, with costs for keeping the stray, 
to be estimated from the time of giving no- 
tice; and shall issue execution ilpon such 
judgment with costs of suit, etc. 2 McKinn. 
837. In this, class of cases we think the 
proper practice is to issue a summons 
after the return of the appraisers and be- 
fore entering judgment, commanding the 



owner to appear before the justice on a day 
certain, and show cause, if any he has, why 
judgment should not be entered against him 
in favor of the person taking up the stray 
for the amount of the valuation so made, 
with costs, etc., then enter judgment, and 
if not paid, proceed to execution. 

In cases of this character, there is no 
entry in the town book by the town cleriL, 
nor is there any publication by hand-bills 
prior to judgment. 

Where, as in the case before us, the 
owner of the stray taken up, is unknown or 
cannot be found, a very different mode of 
proceeding is directed. The person taking 
up a stray animal must, within four days 
thereafter, deliver to the town clerk a par- 
ticular description of its color and marks, 
natural or artificial. The town clerk must 
then make an entry of the same in a book 
kept for that purpose, for which service he 
is to be paid by the owner of the stray. 

Within six days after taking up the stray 
animal, the injured party is to give notice 
to three disinterested freeholders, who are to 
value and ascertain what damage may have 
been done within his inclosure by the stray 
taken up, and make report thereof on oath or 
afiirmation to a justice of the peace of the 
township, who shall, when the owner is 
found, upon his neglect or refusal to pay the 
same, give judgment and issue execution for 
the same, with costs, from which judgment 
the owner may appeal if he sees proper. 
The proceeding thus indicated refer to cases 
where, as in this case, the owner is found 
after their commencement. Where he re- 
mains unknown, is not found, the acts pro- 
vide for the sale of the stray for the pay- 
ment of the damages, charges for keeping 
the stray, and costs. 

It is plainly apparent from the proceed- 
ings returned, that the justice did not follow 
the requirements of the law applicable to 
either of the classes described in the acts of 
Assembly. They were commenced against 
an unknown owner, resort was had to the 
town clerk and to publication of a descrip- 
tion of the animals, complaint iwas then 
made to the justice, who immediately ap- 
pointed appraisers. They made report to 
him, and he immediately entered judgment 
thereon for $7.80, and the record does not 
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show that any notice of the time and place 
of meeting of viewerg, of their report or of 
the entry of judgment, waa given to the 
owner, who, prior to ejther, was known to 
Mellinger and to the justice. The first no- 
tice of the proceedings to him appears to 
have been the execution and levy. The 
judgment was $7.80 and costs, and the 
execution was awarded and issued for $9.30 
and costs. The record does not show that 
the appraisers were appointed by the party 
injured, or that their report to the justice 
was made on oath or affirmation. The owner 
having been found, the amount assessed by 
the viewers should hav^ been made known 
to him, and until his neglect or refusal to 
pay the same, the justice should not have 
passed and, under the law, had no authority 
to pass judgment or issue an execution 
agmnst him. 

The exceptions are well taken ; the pro- 
ceedings of tiie justice are erroneous, and 
therefore cannot be sustained. 

The exceptions are sustained, and the 
proceedings of the justice reversed and set 
aside. 



C. P. OF LANCASTER COUNTY. 

Fint National Bank of Hagerstown vs. D. H. 
SoUenberger and Henry Breneman. 

PromiBsory Note — Negotiable Paper — 
Affidavit of Defence — Inguffieiejicy of, 

A general allegation in an affidavit of defence 
that the defendant has reason to believe that the 
plaintiff is not the real owner and holder of the 
note in suit, but simply an agent for the collec- 
tion of the same, is insufficient. Tlie averment 
mnst show the circumstances which give rise to 
or grounds for such belief. 

August Term, 1883, No. 41. 

Rule to show cause why judgment should 
not be entered for want of a sufficient affi- 
davit of defence. 

Wm. K. Seltzer, A, J. Eberly, for 
plaintiff. 

W, A . Wilson, for defendant. 

January 19, 1884. Opinion by Living- 
ston, P. J. 

The plaintiff in this case does not derive 
its title directly from Israel Reiff, the payee, 
but through one John H. Martin, an endor- 
ser, who had previously become the owner 



of the note, as appears by endorsement, 
thereon. 

The note is negotiable, and its execu- 
tion is admitted by the defendants. 

There is no allegation in the affidavit of 
defence that the endorsement to John H. 
Martin was without consideration or fraud- 
ulent ; no reference to it whatever. 

The affidavit sets forth that deponent, 
one of the defendants " has reason to be- 
lieve that the said Israel Reiff is the real 
owner and holder of this note, and that the 
party plaintiff is simply his agent for the 
collection of the same, but does not set 
forth any circumstances which give rise to 
or grounds for his belief. This has been 
held to be necessary in numerous cases. 

In Woolverton vs. Smith, 4 W. N. C, 
442, it was held that such belief, with 
the circumstances which give rise to the be- 
lief, must be fully set out to be available. 

In Landis vs, Metzgar. 2 W. N. C, 80, 
the note was negotiable and endorsed in 
blank by the payee. The affidavit set forth 
" that the defendant believed and expected to 
prove that the plaintiff was not a bona fide 
holder of the note, but allowed his name to be 
used as a cover for the payee, against whom 
the defendant had a defence," but did not 
state what ground he had for such belief. 
The affidavit was held to be insufficient 
and judgment was entered for plaintiff. 
Williams vs. Harding, 1 W. N. C, 344 ; 
Gustine vs. Cummings, Jbid., 105 ; Sowers 
vs. Eamst and Deep, Ibid., 443 ; and 
Gowan vs. McPherson, 10 Phil., 358, are 
to the same effect and equally strong, and 
show that the affidavit filed in this case is 
insufficient. The nile must therefore be 
made absolute. 

Rule absolute. 



C. P. OF FOREST COUNTY. 
McHenry vs. Stockwell. 

Conveyances — Kecordi?ig of — Indexing 
— When not essential — Constructive 
notice. 

It is not necessary that a conveyance should 
be indexed in the recorder's office against the 
grantors to furnish constructive notice to mort- 
gagees and mirchasers. 

Speer v$. Evans, 11 Wr. 141, distinguished. 

December Term, 1381. No. 20. 
Action in ejectment for tract of land 
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No. 4136. Disclaimer filed ^,.to jUie ub- 
divideil one-half, defence made to tb^^ o^r 
undivided one-hajf. 

On and before March 8, 1865, A.. Mp- 
Apdrewfi, S. Warm, A. R. McH^nry and 
another were, tenants in oommon . owiuog 
the undivided one-quarter, pf the . traot. 
On March 8, 1865, the atoye named par 
ties, together A?ith one B, Orne, entered 
into articles of association, signed the 
proper certificate and afterwjards, in com- 
pliance with the provisions of the Act of 
April 21, 1854, were incorporated by the 
name of the "Forest Co. Oil & Mining 
Co.," for the purpose of developing, im- 
proving and nuning the land in controversy. 
The certificate, including other lands, was 
duly recorded in the recorder's oflSce of 
Forest county on the 26th of March, 1865, 
but was not indexed in the names of the 
grantors. Pursuant to the Act of May 7, 
1855, letters patent were issued to the 
corporation by name and style before mem- 
tioned, bearing date April 11, 1866. 

On August 12, 1875, Roxaline Mc- 
Henry, executrix of A. R. McHenry, ob- 
tained a judgment against the " Forest 
County Oil & Mining Company," and, 
upon execution issued on said jud^ent, 
the sheriff sold the land to said Roxaline 
McHenry, from whom the plaintiif, E. 0. 
McHenry, showed title. 

On July 29, 1874, Alex. McAndrews 
and Samuel Warm^ upon good considera- 
tion, executed a mortgage of what they 
recite as their undivided interest in the 
tract No. 4136, to W. H. Stockwell. On 
June 22d, ^^80, judgment on the mortgage 
was obtained, and the interest of the mort- 
gagors in the tract in controversy was sold 
at sheriflTs sale, and a deed to Mary S. 
Stockwell, defendant in this suit, was 
made Sept. 27, 1880. 

A verdict was rendered for the plaintiff, 
subject to the reserved point as to con- 
structive notice. 

Brown ^ Stone^ for defendant, cited 
Act of 18th March, 1875 (P. L. 32); 
Speer r«. Evans, 11 Wr. 144 ; Wood vs, 
Reynolds, 7 W. & S. 406; Ridgwav, 
Budd & Co.'s Appeal, 8 Har. 177. 

Gordon .f- dorhet^ for plaintiff. 



. December 17, 1888. Otpinipfi by Brown, 

p,j.;\ ' , >. : ; ... 

TJie question, reaeryejii is-, whether the 
record of the.cejir^ficate^/ or articles of 
assoQiatioci^ between. A^.McAndilPWB, Sam- 
uel Warm, ^ud others^ not being indexed 
m^ the name. of. the gntatora, was construc- 
tive notice to. tiie xDortgagee,..Stockwell. 

Xreating the.. certificate! .or, articles of 
association, as a deed. of coaveyaace from 
individuals, to a corporation,. did the omis- 
sion to index the samein tiie name^, of the 
grantor^, McAndrews and Warm, jaoake the 
record of no effect a&A notice to the mort- 



gagee, 



Stockwell ? 



No act of Assembly presqnbes that- the 
entry of the grantors' names in deed or 
mortgage book iudexes shall, be an essen- 
tial part of the record. 

The recorders of deeds and mortgages 
are re^jt^^'*^.^ ^^P s^tum and ad-seotum 
indexes and are subject to penalty, for fail- 
ure to do so ; but these indexes are point- 
ers to and not any part pf the record, and 
we think that the dfficer is "bound to-fur- 
nish precise information, get it as he may, 
of every registry in his office," whether 
the same does or does not appear in the 
appropriate index. 

Glader V9* Thomas, 8 ilorris, 345, as- 
serts^ " It is now settled that a deed is, 
in contemplation of law, recorded when it 
is left for record in the recorder's office." 
In Brown's & Wood's Appeal, 3 W. N. C. 
35, the Court say, "The lien of a mort- 
gage is effective from the time of its being 
left for record, and entered by the recorder 
upon his entry book." In Schell v%. 
Stein, 26 P. F. Smith, 398, Agnew, C. J., 
says, " Surely, the one who has had his 
deed duly acknowledged or proved, re- 
corded in the proper book, and certified 
under the hand and seal of office of the 
recorder, in due form, has done all the law 
requires of him." 

The case of Speer vs, Evans, 11 Wright, 

141, turned wholly on the question of 

actual notice to Speer, and we think the 

remark of Woodward, C. J., tiiat the 

index is an indispensable part of the re- 

j cording, is not to be regarded an adjudica- 

i tion to that extent. 

I And now, Dec. 17, 1888, it is ordered 
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tha^ ^Qfk pa7menl^'4i»e JHFy fee, jud^ent 
be entered- «t'&yor of ihe plalitittfi^on the 
reserrad qHefltiob. ' ' 



c: p OF L A.}^e ASTER coui^rrY. 

Williain 8. Hastings vs. M.'H. Bastings and 
Belbecea ITr Hastings. 

Amendments-Declaration — Pleadings — 
Pleas in ahafemeht—When put in — 
Justiies 6f the pedce— Jurisdiction, 



Where .plaintiff after pl^a entered, amends 
his declaration by leave of Court, the pleadings 
are denovOy and it is not too late for defendant 



to file^ a plea in abatement at the nert trial term 
of court. - 

Where the action was commenced before a 
justice df the peace,' and brought into the Court 
of Common Pleas on an appeal from the judg- 
ment of the justice, the proceedings on the 
appeal are proceedijigs de novo only as to the 
declaration ahd eviiience. The amount claimed 
by plauiti£f cannot exceed the jurisdiction of 
the justice, and the causa ^f action must con- 
tinue the same. 

The defendant cannot on appeal from a justice 
be called upon to defend against a claim for 
4amage8» the items of which in the aggregate 
exceed the jurisdiction of the original court. 

August Term, 1881. No. 81. 

Rule to show cause why plea in abate- 
ment filed should not be stricken off. 

This action was commenced before a 
justice of the peace in trespass for injury 
done or committed on the personal estate 
of plaintiff, and the justice entered judg- 
ment in favor of plaintiff for $300 damages 
and costs of suit. From this judgment 
the defendant took an appeal, which on 
July 16, 1881, he filed and entered in the 
Court of Common Pleas of Lancaster 
County to August Term 1881, No. 81. 
On February 28th, 1882, plaintiff's counsel 
filed a narr. containing four counts, the 
first in trespass q^Mre clausum fregit^ etc., 
charging that defendants on July 11, 1881, 
with force and arms, and by virtue of a 
certidn paper purporting to be a landlord's 
warrant to distarain for rent of the separate 
estate of said Rebecca Hastmgs and issued 
by her, unlawfully did break and enter the 
close of plaintiff---describing it, said close 
consisting in part of two fields of wheat, 
aad, having levied upon the same, did 
proceed to sell said wheat, there being then 
no rent due and in arrear by plaintifi' to 



either of 'said' defehdahts;"^d laying his 
damages therefor at six liuhftred'. dollars. 
The second' count charged tha^ on July ll, 
1*881, defendants iiith fof6e and arms 
and by virtue of a certain paper or writ- 
ifig purporting to be a landlord's warrant 
to distrain for rent of the separttte estate 
of said Rebecca Hastings and issued "by 
her, did unlawfully break and enter plain- 
tiff's close tad proceed to sell the wheat 
and straw of pliiintiff without having first 
appraised and set apart for the use of plain- 
ttflTs property to the value of $300; al- 
though requested so to do by plaintiff, and 
claiming to have sustained damages to the 
amount of $600. The third count charged 
that on July 11, 1881, defendants with 
force and arms and by virtue of a certain 
paper or writing purporting to be a land- 
lord's warrant to distrain for rent of the 
separate estate of said Rebecca E. Hast- 
ings and issued by her, did unlawfully 
break and enter the close aforesaid of whicn 
plaintiff was possessed, and the wheat and 
straw of the plaintiff, then and there did 
sell without having first given plaintiff 
lawful notice of said levy, and without 
having advertised said sale according to 
law, etc., claiming damage to the amount 
of $600. And the fourth count charged 
that on July 11, 1881, defendant with 
force and arms broke and entered the close 
of plaintiff and with their feet, in walking, 
trod down, trampled upon, consumed and 
spoiled the grass and herbage and way 
going crop then and there growing of the 
plaintiff and of great value to wit : of the 
value of $600, and claiming to have sus- 
tained damage to the amount of $600, and 
the plaintiff thereupon says he has been 
injured and has sustained damage* to the 
amount of $1,000, etc. 

On the same day, February 28, 1882, 
plaintiff obtained a rule on defendants to 
plead in ten days, and on March 3, 1882, 
defendants entered their plea of "Not 
Guilty." On June 19, 1882^ plaintiff's 
counsel, believing the narr. faulty, obtained 
leave of Court to amend it by adding in 
the 1st, 2d, and 3d counts, after the words 
"issued by the said Rebecca E. Hastings," 
the words, " she not acting under the coer- 
cion of her husband." On August 28, 
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1882, the cause was continued bj consent, 
and on April 23, 1883, plaintiff's counsel 
again finding the narr. imperfect obtained 
leave of Court to amend the 2d count by 
adding, after the words, " then and there 
did,"- the words "contrary to the Act 
of Assembly of Pennsylvania in such 
case made and provided and." On, April 
30, 1883, when the case was down for 
trial, a material witness for defendants 
being unable to be present, the case was 
continued at plaintiff's costs. On Au- 
gust 31, 1883, plaintiff's counsel finding 
another imperfection in their narr., in 
order to bring their case into Court prop- 
erly, again obtained leave of Coui-t to 
amend the narr. so that the closing words 
of each count shall read. " and to the 
damage of the said plaintiff three hundred 
dollars." Notice of the last amendment 
appears to have been given to defendant's 
counsel at bar. 

The case was again placed on the trial 
list by plaintiff's counsel for November 
Term, 1883, and during said term, when 
the case was called for trial, defendant's 
counsel by leave of court filed a plea in 
abatement, sworn to by Rebecca E. Hast- 
ings, one of the defendants, setting forth as 
follows : "For that whereas the said close 
so alleged to have been broken into and 
entered by the defendants was the joint 
close of William S. Hastings, plaintiff, and 
M. H. Hastings, and this she is ready to 
verify, wherefore inasmuch as the said M. 
H. Hastings is not named as plaintiff, to- 
gether with the said plaintiff in the writ and 
declaration aforesaid, the defendant prays 
judgment of the writ and declaration afore- 
said, and that the same may be quashed." 
On the filing of this plea, plaintiff alleged 
surprise and filed an aflSdavit, and the case 
was continued at defendant's costs for the 
term, and on December 6, 1883, plaintiff 
obtained this rule to show cause why the 
plea in abatement should not be stricken off. 

Thomas Wliitmn^ Jame» M. Walker^ 
for rule. 

Upon an appeal from the judgment of a 
justice of the peace, the defendant may not 
have oyer of the original writ, so as to make 
it the subject of a plea in abatement, nor 



can he plead in abatement on the appeal, if 
he has neglected this opportunity to do so 
before the justice. Hinkley v%. Smith, 4 
Watts, 433. • 

The plea in abatement is too late after 
imparlance. IstT. and H., 5th Ed., sees. 
512, 519 and 558. Id., 2 vol., §2,200; 
Riddle vb. Stevens, 2 S. and R., 537 ; Good 
Intent Co. vs. Hatzell, 10 H., 277 ; Green 
v». North Buffalo Township, 6 S., 110 ; 
Clemen vb. Thomas, 7 S. & R., 181 ; 
Ralph VB. Brown, 3 W, & S., 396 ; Dan- 
iels VB. Saunderson, 10 H., 443 ; Collins 
VB. Smith, 28 S., 423 ; Murphy vb. The 
Times, 13 W. N. C, 352 ; Holtener vb. 
Byrne, 10 W. N. C, 101; Stephen's 
Plead., 430, 136-8 ; 1 Purd., 68. • 

J. Hay jBrot^n, Contra. 

January 19, 1884. Opinion by Living- 
ston, P. J. 

There can be no doubt that under the 
well-established rules of pleading prior to 
our statutes permitting amendments, where 
a plaintiff filed his narr, and the defendant 
filed a plea in bar, he could not thereafter 
file a plea in abatement, and since the stat- 
utes of amendment "pleas in abatement 
should not be put in after pleas in bar, un- 
less under special circumstances, of which 
the Court must judge." Riddle v«. Stevens, 
2S. &R., 537. 

" The Court may at any time to prevent 
injustice or for special reasons allow a plea 
to be put in nunc pro ^wn(?,anda plea^i* 
darrein continuance^ although a continu- 
ance haa intervened." Lyon vs. Marclay, 
1 W., 271 ; and a defendant is entitled to 
add a plea after issue joined, though he 
might prove the same defence under the 
plea on the record. 

But the case before court is different 
from any reported case we have been able 
to find. It was brought into this court by 
appeal from the judgment of a justice. 
Plaintiff's counsel filed what they called a 
narr., and entered a rule on defendants to 
plead. Defendants' counsel, looking at the 
so-called narr., and seeing that his client 
could not be called on to make defence under 
it, entered a plea of "not guilty." After 
some months had elapsed, plaintiff^s coun- 
sel finding a defect in what they called a 
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narr.y by leave of Court, amended it. De- 
fendant's counsel, seeing it had not made 
his clients liable, took no notice of it. Some 
nine months afterwards, plaintiff's counsel 
found another defect in the so-called narr., 
and again by leave of Court amended it, 
to which defendant's counsel gave no atten- 
tion ; and four months after that, having by 
further examination found that as their narr. 
was framed they could not recover, that it 
was a dead letter, they again came into 
court, and by leave of court made a last 
amendment, which put life and vitahty into 
it, and made it necessary for defendant's 
counsel to go into an examination of the 
case. Under the narr., as it was prior to 
August 31, 1883, his clients could not have 
been called upon to defend, for until that 
time pliuntiff in each coynt of the narr. 
claimed to have sustained damages to the 
amount of six hundred dollars, and laid his 
entire damage at one thousand dollars, each 
greatly exceeding the jurisdiction of the 
justice. 

In linton vtt. Vogle, 1 Pennypacker R. 
275, our Supreme Court say that on an ap- 
peal from the judgment of a justice, the 
defendant cannot be called upon to defend 
against a claim for damages, the items of 
which, in the aggregate, exceed the juris- 
diction of the court on api)eal, and a ver- 
dict rendered for the amount of such items 
should be set aside or the judgjnent ar- 
rested. And while the power of the court 
to authorize ah amendment of the narr. can- 
not be questioned, it is not competent for 
the plaintiff to cure the defect in such a ver- 
dict, by remitting the excess over one hun- 
dred dollars. The defendant has a right 
to insist that damages exceeding the limit 
of the jurisdiction of the justice shall neither 
be claimed nor proved. 

The proceedings of the Common Pleas 
upon an appeal from a justice of the peace 
are de novo only as to the declaration and 
evidence. The amount claimed cannot ex- 
ceed the jurisdiction of the justice, and the 
cause of action must continue the same. If 
it appears from the record of the Common 
Pleas that any distinct cause of action has 
been blended with that upon which the jus- 
tice decided, their judgment will be errone- 
neous. Owen vs. Shelhamer, 3 Bin., 45. 



The narr. of August 31, 1883— for an 
amended narr. filed by leave of Court, is 
virtually a withdrawal of the original one, 
and it will be presumed that trial was had 
on that, if nothing appears to the contrary, 
Kay V8. Fredrigal, 3 Barr, 221 — brought 
this case into court and placed it rectus in 
curia for the first time. The plaintiff for 
the first time presented a case which it be- 
came necessary for defendants to answer or 
defend against. While a defendant need not 
plead de novo to an amended or even a new 
narr., and if he goes to trial without so do- 
ing, it would be no ground for objection on 
his part in a court of error, yet he may 
change his plea and his defence if he deem 
proper, when his responsibility is changed 
or a new one charged against him. Good 
Intent Co. vs. Hartzell, 10 Har., 285; 
Cam vs. Fillman, 10 W. N. C, 152. 

The last amendment to the narr. having 
been filed on August 31, 1883, on the eve 
of trial, when the case was on the trial list, 
we cannot say there was unreasonable de- 
lay on the part of the defendants, finding 
then for the first time that they could be 
called on to defend, in not putting other 
pleas or changing their defence at an earlier 
date, nor is their plea out of time. It was 
permitted to be filed at the next trial term 
of the court after the filing of the last 
amendment. All delay caused prior to that 
was by plaintiff; for until August 31, 1883 , 
he presented no case in which he could with 
any safety or hope for success proceed to 
trial. Indeed, upon his own showing, he 
must have been turned out of court but for 
that amendment. We are of opinion that 
under the circumstances presented, and the 
law as stated, the plea was properly allowed 
by the court, there being no exception taken 
to its suflBciency or form. The rule must 
therefore be discharged. 
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Henry Meyer's et al/s Appeal. ' 

Appeal from thb Decree op the Orphans' 
Court op Allegheny CouNTt. 

Suihand and wife — I)ecedenV% estate — 
Wh&n a vrife can recover from hus- 
iahd^8 estate — When interest recover- 
able. 

Where a wife gave her husband money 
for a specified piir]|30se, which he did not 
so apply, but used himself, she can recover 
the same with interest from his estate. 

Where a husband uses his wife's money 
without her consent, he is liable for inter- 
est thereon, but not if with her consent, 

A portion of the money being gold, which 
he converted into currency, she could re- 
cover the amount of currency realized 
therefrom. 

Decree afiSrmed. 
'Per Curiam. 

31 Pitts. Leg. Journal, 263. 



Moninger vs. Bdtner. 

Error to the Common Pleas of Washing- 
ton County. 

Ejectment — Curtesy — Feme sole trader — 
Act of May U, 1855. 

Where a husband abandons his wife, and 
she, having been declared a feme sole 
trader, sells real' estate which she acquired 
during coverture, the husband's right as 
tenant by the cuii^sy is gone. 

The feme sole trader act of 1855, allow- 
ing a married woman to oonvey real estate, 
is constitutional. 

Judgment reversed, and new venire 
awarded. 

Opinion by Gordon, J. 

14 W. N. C, 99. 



less the award be filed within seven days 



C. P. OF LUZERNE COUNTY. 
G. S. Hornet vs. B. Godfried. 

Arbitrators — Fees — When not entitled to. 
Arbitrators are not entitled to fees un- 



fr^om their final meeting. . ^ 

Appeal from re-taxation of costs. 

Nov. 26, 1883. . Opinion bj Wood- 
ward, J. 

The award in this case seems to have 
been agreed upon at their fin^ meeting on 
the 10th of September, 1883,. by the ar- 
bitrators, and their receipt for fees bears 
the same date. The award thus made was 
not filed until the 18th of September, 1883. 
This was more than seven days after its 
date, and for this reason the arbitrators 
were not entitled to their pay under the 
statute. See Purdon's Digest, vol. 1, p. 
84^1.4^. 

The appeal from the re-taxation of costs 
is dismissed. 

13 Luz, Leg. Reg., 17. 



C. P. OF CHESTER COUNTY. 

Acker VS. Moore. 

Act of SM March, 18U— Affidavit of at- 
torney sufficient to oust jurisdiction of 
justice of jjeace — Construction of stat- 
utes. 

The afiidavit that the title to lands will 
come \rx question, in an action before a jus- 
tice of the peace, under the act of March 
22, 1814, may be made by the attorney for 
the defendant^ and the jurisdiction of the 
justice thereby ousted. 

The decisions under the affidavit of de- 
fence law hold that it is not imperative, 
that the affidavit should be made by the de- 
fendant personally, but that it should be so 
made unless cause is shown to the Court 
why it should be made by another. 

Opinion by Futhey, P. J. 

2 Chester Co. Rep., 171. 
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gammon ffeas"j§ijttit^. 



C. p. OF LANCASTER COUNTY. 

Abraliain W. Nolt vs. Heniy Hoover, sur- 
viving Bzecntor of the wul of Abraham 
t Nolt, deceased. 

Will — Construction of — Devise in trust 
of real estate — Drt/ trust, 

A testator directed Ms executors to invest the 
share of his son in real estate, ** always re- 
taining the title to such property so that my 
son Abraham cannot contract debts thereon," 
and imposed no further duties; held to be a 
dry trust after such investment of the sou's 
share. 

Where the active duties of a trustee of real 
estate have ceased, there being no remainder 
after the particular beneficial estate in the cestui 
que trusty a court of equity will decree a convey- 
ance of the legal estate. 

A condition annexed to a devise in fee that 
the estate devised shall not be liable for the 
debts of the devisee, held to be repugnant to the 
estate granted, and therefore void. 

Keyser's appeal, 7 P. F. Smith, 236, followed. 

I Equity Docket No. 2, page 233. Bill 

' in eouity filed June 8th, 1883, by Abraham 
W. Nolt, a son of Abraham Nolt, deceased, 
against the surviving executor of his 
father's will, to compel said executor to 
convey to him a certain tract of land which 
the executors had purchased and conveyed 
to them, under the directions of said will, 
" in trust to and for the use, intent and 
purpose of the said Abraham W. Nolt." 
Michael Nolt, the other executor, died on 
I September 15, 1881. The suit was heard 
on bill and demurrer. The material alle- 
gations of the bill are given in the opinion 
of the court. 

A, H. Fritehey^ for plaintiif. 
H, 0, Bruhaker^ for defendant. 

January 16, 1884. Opinion by Patter- 
son, A. L. J. 

This is a bill filed by Abraham W. Nolt 
against llenrv Hoover, r?!irviving executor 



of the will and estate of Abraham Nolt, 
deceased, and the prayere of the bill are as 
follows : 

1. " That said Henry Hoover, surviving 
executor of said will, be ordered to convey 
by a good and sufficient deed the legal 
estate of said property to your orator. 

2. *' And such further and other relief 
in the premises as to your honorable court 
shall seem just and proper." 

To said bill the defendant files his de- 
murrer. 

• The question then arises, are the allega- 
tions contained in said bill of complaint 
such as will in equity entitle the plaintiff 
to a decree in accordance with the prayers 
above submitted ? Or, in other words, the 
question arises whether or not the plaintiff 
is entitled to have his trust estate, created 
under the will of his father, Abraham Nolt, 
deceased, transferred and conveyed to him 
free and discharged from the said trust. 
And the answer to said propositions must 
depend on the proper construction and 
legal effect of the will of the said Abraham 
Nolt, deceased. 

Is, then, the trust created for the plain- 
tiff an active one, giving him a merely 
equitable estate, or is it a dry trust, there- 
by imiting with the legal remainder to 
create in him a fee — a title in fee simple to 
the real estate held in trust by the defen- 
dant? 

. The item of the will creating the alleged 
trust is in these words : 

"/few. — After my death I direct that 
Henry Hoover, my son-in-law, shall move 
on the farm whereon I now live, and my 
son Abraham shall move on the farm now 
occupied by the said Henry Hoover, and 
both shall farm the land on the half shares, 
upon such plan or manner as my executors 
shall agree with them, until my son Abraham 
shall arrive at the age of twentv-one years ; 
at that time my executors shall ascertain as 
near as convenient what Abraham's share 
will be at that time, then the executors, if 
they see proper or best, shall cut off so 
much of the farm near Voganville, with 
the buildings, as will be ecjual or nearly 
equal in value to the amount of his said 
share, which shall he given to and occupied 
bv mv son Abraham : hut the title shall not 
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pass to bim, but remain in the executors 
or a trustee, as hereafter mentioned. The 
balj^npe of said farm shall be sold by my 
executors, or if said executors see proper, 
they may and shall sell the whole of said 
farm near Voganville and make a good 
title to the purchaser thereof, and buy an- 
other suitable property for my son Abra^ 
ham, in value so that he should not have 
any debts thereon. The executors shall have 
discretionary power to act in this matter 
as they may think best, always retaining 
the title to such property, so that my son 
Abraham cannot contract debts thereon. 
I hereby grant the right to my three 
eldest children to appoint a trustee over 
the estate of my son Abraham at any time 
they may see fit, with power to them to 
remove such trustee as the said three chil- 
dren may deem proper, prudent and best 
under the circumstances.'* 

Now the trust thereby created is clearly 
a constructive trust, is one properly a trust 
declared by a party, but indirectly, and 
therefore construed by the court. Law 
Lib., Vol., 24, Lewin on Trusts and Trus- 
tees, §44, note 1. 

WWle it will appear from the current 
authorities that our courts in Pennsylvania 
lean strongly toward sustaining trusts 
wherever even the most trivial or slight 
duty — continuing duty — ^is imposed on tiie 
trustee, that, however, is not the accepted 
rule in simple or dry trusts in which no 
duties are to be performed by the trustees, 
or where the limitations of the equitable 
interests are become complete and final. 
The trust in the latter instance is held as 
executed. 

Our Supreme Court has, in some cases, 
certainly gone farther than either the Eng- 
lish common law or English equity; and 
where the whole beneficial estate is granted, 
no matter what may be the form of the 
conveyance, whether by deed or by will, 
all restraints upon its enjoyment are held 
fruitless, the trust itself is stricken down, 
and the beneficial estate is treated as the 
true or valid one. 3 W. & S., 216, 3 
Wharton, 62, 4 Wharton, 126. Justice 
Lowrie says, in Kuhn v%. Newman, 2 
Casey, 230: "We must bear in mind that 
our common law takes a higher position 



than either English common law or Eng- 
lish equity, by adopting a principle that in 
form and substance harmonizes them both 
into one system. In relation to titles to 
land, it does so by adopting the forms of 
law and treating all complete equitable 
titles as complete legal ones, where the 
persons named a£ trustees have no duty to 
perform that requires the seisin and pos- 
session to be in them ; and then our com- 
mon law enforces the trust as a legal estate. 
It makes equitable estates the subjects of 
alienation, devise, and descent, and of ac- 
tions of ejectment and partition, and liable 
to debts, courtesy, and dower; in all of 
which particulars it diflfers from the com- 
mon law of England as to both uses and 
trusts." 

It is true that after a lapse of only ten 
years the case of Kuhn vb, Newman was 
overruled in Bamett*s Appeal, 10 Wright, 
392, in Bell's estate, as stated in the opin- 
ion ; but in the latter case the court held 
the trust to be not a passive or simple 
trust not executed, inasmuch as the trustee 
was to let and lease the real estate, keep 
the personal estate invested on bond and 
mortgage and other safe security, collect 
and receive the rents, interest, and profits 
thereof, to pay over to the children of the 
testator the net income thereof. But the 
present case is not at all the case of Bar- 
nett's Appeal in Bell's estate, but in its es- 
sential features entirely different. 

A simple trust is a trust in which the 

!)roperty is vested in one person, upon trust 
or another, and the nature of the trust 
not being qualified by the settler, is left to 
the construction of the law. In such case 
the cestui que trust has the right to call 
upon the trustees to excute conveyances of 
the legal estate as the cestui que trust di- 
rect8,*says Lewin on Trusts and Trustees, 
20-21, Law Lib., Vol. 24. 

It is palpable that our courts recognize 
both simple and active or special trusts, 
which latter the text-writers divide; first, 
into ministerial or instrumental, and, sec- 
ondly, into discretionary trusts. "An 
active or special trust," says Mr. Bisp- 
ham in his work, "The Principles of 
Equity," page 62, "exists when a trustee 
has certain duties to perform which render 
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it necessary, for the purpose of the trust, 
that the legal title should remain in him. 
When this is the case the cestui que trust 
is entitled only to the beneficial interest, 
and cannot call upon the trustee to convey. 
For example, where there is a trust for the 
payment of debts, such as is created by 
our deeds of assignment for the benefit of 
creditors, the trustee must necessarily have 
the legal title of the trust property in him 
in order to get in the assets, turn them 
into cash, and discharge the liabilities. In 
such case the creditors, for whose use the 
trust is created, and whose debts are to 
be pMd, have, therefore, no right to the 
legal tide of the property or to its posses- 
sion ; they have simply an interest which 
a court of equity will protect by seeing 
that the trust is properly carried out. 

In Vaux vs. Parke, 7 W. & S., 19, Ser- 
geant, J. speaks of ^'a simple trust, 
which gives the cestui que trust a ri^ht to 
the possession, control and disposal of the 
lands, and a special trust, which gives him 
no more than tiie right to enforce in equity 
the intention of the testator to the extent 
of his interest. The distinction between 
these two classes of trusts pervades the 
whole doctrine of trusts, and without a due 
regard to it their existence cannot be pre- 
served.'* ' . 

The statute called the Statute of Uses, 
27 Henry 8th, chap. 10, while passed to 
avoid the statutes of mortmain, a term de- 
noting the possession of lands or tenements 
by any sole or aggregate, ecclesiastical or 
temporal corporation, purchases chiefly 
made by religious houses, and in conse- 
quence of which lands became perpetually 
inherent in one dead hand, contributed to 
execute the use; that is, it conveys the 
possession to the use, and transfers the use 
to the possession, in this way making the 
cestui que use the complete owner of the 
lands and tenements as well at law as in 
equity. 

"Many interests in land," says Perry, 
in his work on "Trusts," §300, "before 
the enactment of the Statute of Uses, which 
had been merely equitable and cognizable 
only ^Ux^ording to the rules of equity, be- 
came at once legal interests, cogni^ble in 
courts of common law." 



However, iJthough the probable intent 
of that statute was to convert all uses and 
trusts into legal estates, in Greenleafs Gruse, 
title 12, §1, chap. 1, it is said: "Yet the 
convenience to the subject of being able to 
keep the legal title to an estate in one per- 
son, while the beneficial interest should be 
in another, was too great to be given up 
altogether; and courts of equity Were as- 
tute in finding reasons to withdraw a con- 
veyance from the operation of the statute." 
Hence arose the n(jw prevailing doctrine 
of trusts. 

Now, under the doctrine of trusts, by 
the foregoing authorities, the resulting 
question of importance in the case before 
us is the nature of the estate given by the 
will of Abraham Nolt. What is it? It 
depends upon the proper construction of 
said decedent's will. On inspection we 
find there is no limitation over to the heirs 
of the testator after the particular estate to 
Abraham W. Nolt, no contingent remain- 
der; there is no injunction to the trustee 
to let or lease the real estate — ^the larger 
or the smaller tract to be purchased for 
Abraham W. Nolt — no direction to keep 
tiie personal estate invested and pay over 
to the cestui que trust or to his children. 
Indeed, after directing the trustee to buy 
a smaU tract for Abraham, provided the 
large tract was sold, no duties are to be 
performed by the trustee. It is not, there- 
fore, an executory devise. There is no 
ultimate limitation in the will of the testa- 
tor to make it such a devise. Nicholson 
vs. Bettie, 7 P.P. S., 384. 

In this will, dated January 6, 1872, the 
testator, after several bequests which are 
unimportant here, makes the fourth item, 
under which the plaintiff claims to derive 
his title, and obtain a decree as prayed for. 
After directing that $2000 shall be charged 
on the farm on which he then lived, the 
interest of which to be paid annually to his 
widow during her life or widowhood, and 
that if she did not want the whole of said in- 
terest money, the devisees or acceptors shall 
pay such surplus interest, with his annual 
installments to all his children equally, 
" Item 4 " is inserted, which is in full in the 
former part of this opinion. The testator 
there says that after his death his son-in- 
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law, Henry Hoover, shall move on the 
farm whereon he, the testator, now lives, 
and the plaintiff, his son, shall move on 
the farm now occupied by said Henry 
Hoover, and both shall farm the lands on 
the half shares upon such plan or manner 
as his executors may agrefe with them, 
until his son Abraham shall arrive at the 
age of twenty-one years. At that time 
his executors shall ascertain as near as 
convenient what Abraham's share will be ; 
then his executors shall^ if they see proper 
or best, cut off so much land of the farm 
near Voganville, with the buildings, as 
will be equal or nearly equal in value to 
the amount of his said share, which shall be 
given to and occupied by his son Abraham, 
but the title shall not pass to him, but re- 
main in the executors or a trustee as here- 
after mentioned. The balance of said farm 
shall be sold by his executors ; or^ if his 
said executors see proper, they may and 
shall sell the whole farm near, Voganville, 
and make title to the purchaser, and buy 
another suitable property for his son Abra- 
ham, in value so that he should not have 
any debts thereon. The executors shall 
have discretionary power to act in this 
matter as they may think best, always re- 
tainitig the title to such property, so that 
his son Abraham cannot contract debts 
thereon. Then he adds: "I hereby grant 
the right to niy three oldest children to 
appoint a trustee over the estate of my son 
Abraham at any time they see fit, with 
power to them to remove such trustee as 
the said three children may deem proper, 
prudent, and best under the circumstances." 
Then in item fifth he says, "After my 
son Abraham h^ ai*rived at the age of 
twenty-one years, M my children who 
shall then be on age, each of them shall 
choose one disinterested man or appraiser, 
who shall appraise the plantation whereon 
I now live, including the house and lot 
given to my wife," and provides for his 
daughter Barbara and her husband ac- 
cepting the same as tenants in common at 
the valuation made. Tlien he adds, *' And 
if my executors cut off or divide the said 
Voganville farm for the use of my son 
Abraham as aforesaid ; then, in that case, 
tlie same appraisers shall appraise the same. 



and the executors shall charge my son 
Abraham with such valuation money ; but 
if the whole farm be sold by the executors 
and another suitable farm be purchased, 
then no appraisement shall be made of the 
one so purchased, or of a part of the said 
Voganville farm." 

In item six he empowers his executors to 
sell at public or private sale all his other real 
estate not therein before disposed of, at any 
time after his decease, and at the time his 
son Abraham arrives at the jstge of twenty- 
one -years, or about that time, with power 
to make and deliver deeds, etc., "so that 
my executors can make settlement within a 
year or two after my son Abraham has 
arrived at the age of twenty-one years, 
which settlement shall include my whole 
estate, real, personal and mixed, except 
the payments out of the land then not due, 
and the $2000 charged for my wife ; from 
the baSance shall be firat deducted all debts 
and expenses of settling the estate, and the 
net balance my executors shall divide to 
and among all my children, share and share ' 
alike." 

In item seven he says any advancement 
shall be charged against his children, so as 
to equalize the estate among his children, 
and the share thus coming to his son. 
Abraham shall not be paid to him, but by 
his executors invested in real estate as be- 
fore directed ; and in item eighth he directs 
the payment out of land then not due shall 
annually be divided by his daughter and 
her husband, Henry Hoover, among aZ/ his 
children^ in equal shares^ and that, at the 
death of his wife Anna, the principal, or 
such parts as may be due, shall also be 
distributed to all his children or legal" 
representatives in eqvul shares or parts. 

Now, in the said will there are no words 
of inheritance, but evidently a fee was 
raised as in Caldwell vs, Ferguson, 2 
Yeates, 250-380; 4 Yeates, 179; 2 Binn. 
13; 8 S. & R., 289, and later authorities, 
and where the words or parts of the will 
evince testator's intention of disposing of his 
whole estate. But now our act of 1833 de- 
clares every devise to be a fee wliich is not 
specially restricted. In a much later case, 
McClur#'s heirs m. Douthitt, 3 Barr., 44^), 
and since tlio said act of 1833, the Supreme 
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Court, in the absence of words of inherit- 
ance, held the devise was in fee ; now here 
tiiere is no limitation inconsistent with the 
fee. There is no devise over or words of 
limitation that makes it appear that the 
testator intended to devise a less estate, 
and not being especially restricted, does it 
not come under that act and pass the whole 
estate of the testator in the premises de- 
vised? If, as intimated in the argument, 
the Intention of the testator was to secure 
to his son Abraham the enjoyment of the 
rents, issues and profits during his life, it 
might be Jield that it was necessary that 
the executors should take the legal estate 
to carry that intention into eflFect ; but the 
will contains no provision of . that nature. 
Vaux vs. Parke, 7 S. & R., 25. 

Now the rule, of the statute of uses and 
of our equity disregards the mere form of 
a title to land, and even some of its lesser 
incidents, and treats it as being ideally his 
to whom substantially it belongs, though 
the form and sometimes the intention be 
o&erwise. 

Under the .will, when the executors had 
sold the whole farm near Voganyille and 
bought another suitable property for his 
son Abraham, containing sixteen acres, 
more or less, the active duties of the trust 
terminated so far as his land is concerned. 
The. trust was executed so far as related to 
tlie estate given to^ him by the testator, 
and he became seised of an absolute and 
unconditional equitable estate in fee simple 
in the said sixteen acres. 

In the case of Megargee vs. Nagle, 14 
P.F. S. 216, the will authorized the trustees 
to make necessary improvements and to 
nuJce partition ; held, this being done, the 
active duties of the trust ceased, and the 
trust continued only to protect the daugh- 
ter's interest during coverture. The hus- 
band died, and it was held that the estate 
became executed in the daughter, and it 
was decreed that the trustees convey the 
legal estate to her. 

There is no direction to the executors to 
invest in any other than the land so bought 
for Abraham ; there is no provision to in- 
vest pereonal estate, and pay to the resfui 
rjue trust the interest arising therefrom. 

In Keyser's appeal, Naglee's estate, 7 



P. F. S., 286, it has been held that a devise 
in fee, with condition that it shall not be 
liable for the debts of the devisee, is re- 
pugnant to the estate devised as- a con- 
dition not to sell or alien. So the con- 
ditions in this case that "the executors 
shall retain the title to such property so 
that his son Abraham cannot contract 
debts thereon," is repugnant to the effect 
of the rule of law where the trust created 
is not an active and operative trust, but a 
mere simple or dry and executed trust, 
and therefore held to carry a fee to the 
cestui que trust. 

The case of Keyser's Appeal, in our 
opinion, rules the case before us. A more 
recent case. Rife vs. Geyer, 9 P. F. S, 393, 
seems on first impression to question the 
rule in Keyser's Appeal, but it does not 
overrule it. In Rife vs. Geyer, the Su- 
preme Court expressly says: "The true 
test as to a trust being dry or active is 
whether equity in Pennsylvania would* de- 
cree a conveyance of the legal title." In 
that case the property was devised to the 
trustee in fee, in trust to let and devise, to 
recover and receive the rents and pay 
them over to Stephen H. Geyer, the cestui 
que trust. No such duty is imposed on 
the trustee in the case before us. 

The testator, then, having devised tliis 
property as aforesaid to his son, Abraham 
W. Nolt, in the language and manner 
stated, the fee simple is in the said Abra- 
ham, and he is entitled to the decree of the 
court as prayed for. 

The demurrer is overruled. 

And now, January 16, 1884, this case 
came on in court to be heard on bill and 
demiurrer, and was argued by counsel; 
whereupon, in consideration thereof, it is 
ordered and decreed that Henry Hoover, 
surviving executor of the estate of Abra- 
ham Nolt, deceased, shall and do convey 
and assign, by proper and sufficient con- 
veyance or conveyances, unto the plaintiff, 
Abraham W. Nolt, his heirs and assignees, 
all and singular, the real estate now held 
by him for said Abraham W. Nolt, and re- 
ferred to in section 2 of plaintiff's bill as 
"A certain tract of land with buildings 
and improvements thereon, situated in the 
township of Karl in said county of Laii- 
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caster, adjoining lands of Daniel Martin, 
Mrs. Frederick and Daniel Hoover, 
containing sixteen (16) acres, more or 
less," and now held by him, the said Henry 
Hoover, for said Abraham W. Nolt ; and 
it is further ordered that said Henry Hoover 
assign and deliver to said Abraham W. 
Nolt any personsd estate, if any he has, 
belonging to him under and by virtue of 
the will of his father, Abraham Nolt, and 
further it is ordered that the costs in this 
proceeding be paid by the said Abraham 
W. Nolt. 



^ommoti ff^H§"^m. 



C. p. OF LANCASTER COUNTY. 

Commonwealtli of Pennsylvania for the 
Use of William D. Weaver, et al. vs. D. 
G. Steacy, Morris Cooper, Peter 
* Pickel and Samuel A. Hughes. 

Sheriff^ s Sale — Distribution of proceeds 
— Three hundred dollars exemption — 
Taxes— Act of June ^, 1881. 

In the distribution of the proceeds of a sher- 
iff's sale of real estate, if the defendant has 
waived the benefit of the exemption laws in 
thi*ee judgments, he cannot claim it as against a 
judgment creditor in whose judgment there Is 
no waiver. Pitman's Appeal, 12 Wr. 815, fol- 
lowed. 

A claim for taxes, under the Act of June 2, 
1881 (P. L. 45.), must state wliat taxes are 
claimed and when levied, and also in all other 
respects must conform strictly to the Act of 
Assembly. As the requirements of the Act 
were not observcKl in this case, the claim was 
not entitled to priority of payment allowed by 
the Act. 

Where a party is clearly entitled to the bal- 
ance of the fund for distribution, the Court will 
not subject it to the costs of an audit, but will 
order the sheriff to pay such balance over to the 
party legally entitled to it. 

April Term, 1883. No. 44. Execu- 
iton Docket. 

Rule to show cause why the balance in 
hands of the sheriff should not be paid into 
Court. 

Under and by virtue of a writ of ven- 
ditioni exponas issued to April Term, 
1883, No. 44, the real estate of Morris 
Cooper, one of the above named defend- 
ants, was sold by the sheriff on April 7, 



1883, for the sum of $6,832.38. At the 
time of the sale by the Sheriff there were 
open, unpaid and remaining as liens on 
Cooper's said real estate the following 
judgments, viz : 

1. Joseph Espenshade vs. Morris Cooper, 
entered to April Term, 1875, No. 98. 
Revived to January Term, 1880, No. 871. 
$4,000. 

2. Samuel Slokom t;^. Morris Cooper, 
entered to January Term, 1876, No. 1550. 
Revived to January Term, 1881, No. 1101. 
$1,300. 

3. Rachel L. Valentine vs. Morris 
Cooper, entered to January Term, 1878, 
No. 900. $300. 

4. Mary P. Hunter vs. Morris Cooper, 
entered to January Term, 1879, No. 1262. 
"Wtoving exemption. $600. * 

6. W. D. Weaver et al. vs. Morris 
Cooper et al.j entered to August Term, 
1879, No. S66. $14,416. 

Award of arbitrators Sept. 30, 1879. 

Real amount due $3,096.33. 

6. George Whitson vs. Morris Cooper, 
entered to November Term, 1882, No. 
124. Waiving exemption. $397.50. 

The first four iudgments have been paid 
in full by the sheriff out of the purchase 
money realized from said sale, and there 
remains in his hands an unappropriated 
balance of $301.91. The whole of this 
balance is claimed by VJ. D. Weaver et al. 
on their judgment to August Term, 1879, 
No. 266. Part of it is claimed by Morris 
Cooper, the defendant, under the exemp- 
tion laws of the Commonwealth, and a 
claim is only made for $63 of it for taxes 
against Cooper which remain unpaid. The 
sheriff being in doubt as to which of the 
claimants were entitled to the fund, through 
his counsel, asked for and obtained a nile 
to show cause why the same should not be 
paid into Court. 

H. K. Martin^ for rule. 

Reynolds. \ 

Kready. j- Contra. 

Fulton. ) 

June 20, 1883. Opinion by Livingston, 
P.J. 

Should the rule in this case be made 
absolute, and the fund subjected to the 
costs of an audit? Is the defendant en- 
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dUed to the benefit of the exemption laws ? 
Is the collector of taxei entitled to be paid 
prior and in preference to the judgment 
creditors ? 

Three of the judgments against defend- 
Mit contain waivers of the benefit of the 
exemption laws ; two of them being prior 
ito the judgment of Weaver et al. The 
defendant Cooper, having waived his right 
to the benefit of the exemption laws in 
those judgments in favor of plaintiffs there- 
in cannot claim it as against the judgments 
of Weaver et al. This is rendered per- 
fectly clear on reference to the opinion of 
the Supreme Court in Pitman's appeal, 12 
Wr. 315, and this disposes of the claim 
made by Cooper, the defendant. 

The claim made for taxes is not in writ- 
ing. The claimant does not state what 
taxes are claimed, or when levied. He 
simply claims $63 for taxes. The act of 
June 2, 1881, P. L. 45, declares, " That 
from and after its passage, all taxes, whether 
county, township, poor, school, or munici- 
pal taxes assessed by competent authority 
upon real estate in this Commonwealth, 
except in cities of the first, second, and 
fourUi classes, shall be a first lien from the 
date of levying the same upon the real 
estate upon which they are levied, and in 
all cases where such taxes cannot be col- 
lected from the owners of such real estate, 
or the tenants thereof, or persons, com- 
panies, or corporations assessed for such 
taxes under existing laws shall, on or be- 
fore the first day of January next after the 
assessment thereof, be returned bv the per- 
sons having such taxes for collection to the 
commissioners of the county in which they 
are assessed for collection according to the 
existing laws, and to be recorded as a lien 
in a book to be kept in their office for that 
purpose for use as a reference for all per- 
sons interested, to be called the Tax Lien 
Record, in which such return shall be 
entered in full with a proper index thereto, 
both to the township or borough where lo- 
cated, and to the name of the parties as- 
sessed for such taxes respectively. That 
such returns shall contain a statement of 
the amount of each kind of tax so returned, 
the niunes of the parties assessed with the 
same, the year when such taxes were as- 



sessed, a sufficient description by bounda- 
ries or otherwise of each separate lot or 
tract, and about the quantity of the same, 
and the township or borough in which it is 
located ; that the person making the same 
has a warrant for the collection of such 
taxes, and the date thereof, and that after 
a proper effort at the proper time, he could 
not find sufficient personal property by a 
legal sale of which such taxes or any por- 
tion thereof could have been collected, 
which returns so made shall be signed and 
verified by oath or affirmation of the per- 
sons respectively making the same, and 
when recorded as aforesaid shall thereafter 
be the first lien on the real estate upon 
which they are assessed respectively for 
the term of two years from the first day 
of July next after they are returned and 
recorded as hereinbefore provided, and 
such record shall be notice to all persons, 
and a certified copy thereof signed by a 
a majority of the commissioners or the 
commissioner's clerk in whose office such 
record is kept, and attested by the official 
seal of officp, shall be prima facie evidence 
of the amount of such taxes in all cases re- 
lating to the same, and upon payment of 
such taxes the record of the same shall be 
satisfied by a majority of the proper com- 
missioners having it so marked, which shall 
be attested by them. 

"That upon any judicial sale of such 
real estate for purchase-money or other- 
wise during the continuance of the lien of 
such taxes as hereinbefore provided, such 
taxes shall be first paid out of the proceeds 
of such sale upon proper claim and proof 
of the same before an auditor or otherwise, 
as in other cases after payment of costs, 
ete." 

The claim for payment of taxes in this 
case has not been properly made under 
this act, and the certificate now in posses- 
sion of the sheriff by the county commis- 
sioners under their official seal is that there 
was no lien for taxes filed or of record in 
their office against the real estate sold by 
the sheriff as the property of Morris Cooper, 
the defendant, at tiie time of said sale on 
April 7, 1883. The tax claimed cannot 
therefore be paid out of tiie proceeds of 
such sale now in the hands of the sheriff. 
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Having seen that the claim of the de- 
fendant cannot be sustained, and that the 
tax claim is without foundation, it follows 
that the balance now in the hands of the 
sheriff should be applied towards the pay- 
ment of the judgment of Weaver H al. 

We therefore discharge the rule, and di- 
rect the sheriff to apply the balance in his 
hands as above stated in part payment of 
the judgment of Weaver et al., to August 
term, 1878, No. 266. 

Rule discharged and order made. 



C. P. OF LUZERNE COUNTY. 
Swallow vs. Red Ash Goal Go. 

Alderman — Appeal — Affidavit — When 
appeal will not be stricken off. 

It is misconduct on the part of a magistrate 
to omit to inform a party wlio has given bail 
for an api)eal, and paid the costs,' that an affi- 
davit is also requii-ed to perfect the appeal. 

Rule to strike off appeal, etc. 

June 24, 1883. Opinion by Wood- 
ward, J. 

On the 14th of May, 1883, an order 
was made by Judge Rice that the rule in 
this case stood over until the next Argu- 
ment Court, with leave to the defendants 
in the meantime to take depositions. The 
purpose of this was to ascertain whether 
the omission of the defendants to file the 
proper affidavit for an appeal was caused 
by the fault, fraud or misconduct of the 
magistrate, and whether the defendants 
were or were not themselves guilty of 
laches. The deposition of J. C. William- 
fion has been taken. It shows that after 
calling at the alderman's office during busi- 
ness hours for the purpose of taking an 
appeal, and finding it locked, he met the 
alderman in the court house. They went 
together to the bar office, where the alder- 
man made out a bill of costs, which Wil- 
liamson paid. Bail was given for the 
appeal, and the transcript was afterwards 
forwarded by the magistrate by mail. Mr. 
Williamson states that nothing whatever 
was said to him about an affidavit and that 
he was ])rej)arcMl to make one if he had 
known that the law re^juired it. The alder- 
niavi is careful to stiite in his transcrijit that 



the defendants failed to file the required 
affidavit. This fact is important as show- 
ing, first, that the alderman knew that an 
affidavit was necessary, and, secondly, that 
he failed in his duty in accepting payment 
of the costs and taking bail for the appeal 
without apprising Mr. Williamson of the 
further requirements of the law. This 
was misconduct on the part of the magis- 
trate by which the defendants were de- 
ceived and misled. The rule to strike off 
the appeal is discharged, and it is now 
directed that the defendants hav« twenty 
days in which to perfect their appeal ac- 
cording to law. 



SUPREME COURT. 

Perry vs. Dicken. 

Error to Covrt of Common Pleas No. 3, of 

Philadelphia Cofnty. 

A ttorney and Clien t — Con timjent fees — 
A'jreement^ Validity of. 

An agreement by an attomey-at-law 
with his client to render professional ser- 
vices for a contingent fee, is valid and en- 
forceable. But an agreement for a con- 
tingent fee for his services as a witness in 
the cause, would be against public policy 
and void. 

That the attorney did in fact act as a 
witness does not impair his contract for 
compensation for services as attorney. 

Judgment affirmed. 

Opinion by Clark, J. 

Paxson, Trunkey, and Sterrett, JJ., 
dissent. 

41 Leg. Int., 66. 
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C. p. OF LANCASTER COUNTY. 

Ckimmonwealth of PeimsylTania vs. Freder- 
ick Dilikleberg. 

Taxation — Mercantile appraiser — Butch- 
en — When not liable to mercantile tax. 
Act of May I^, 18^1— Act of April 27, 
1846— Act of February 27, 1868. 

A butcher who slaughters cattle, prepares the 
meat for sale and sells it, aud articles made from 
it, at his slaughter house, at the public market, 
and in a room of his dwelling house adjacent to 
the slaughter house, is not a dealer in goods, 
wares and merchandise of the 14th class, and is 
tiierefore not liable to the mercantile tax pay- 
able by such dealers under the Act of May 4, 
1841, S 10. (P. L. 310), the Act of April 27, 
1846. § 11. (P. L. 489), and the Act of February 
27, 1868, § 1. (P. L. 43.) 

August Term, 1882, No. 97. 

Case stated. 

The following facts were agreed upon in 
the nature of a case stated, for the opinion 
of the court : 

The defendant is a butcher residing in 
the City of Lancaster. He owns a lot of 
ground fronting on East King street. This 
lot is an ordinary building lot according to 
the plan on which the City of Lancaster 
was originally laid out. The lot fronts on 
East King street and extends back to an 
alley. On this lot are erected a dwelling 
house, slaughter house and the usual out- 
buildings. The dwelling house and slaugh- 
ter house are separate. The lot is 33 ft. 
front and 240 ft. deep. The house and 
back buildings extend back about 90 ft. 
from East King street. There is a stable 
on the alley about 40 ft. deep ; adjoining 
this is a slaughter house 16x16 ft. and ad- 
joining this are a kitchen and shed, together 
about 48 ft. long. The intermediate space 
of about 46 ft. between these buildings and 
tiie dwelling house on East King street is 



used as a yard for ordinary domestic pur- 
poses. 

In the slaughter . house the defendant 
slaughters his cattle, and dresses and pre- 
pares the meat for sale. He sells somo of 
the meat at the slaughter house, some at 
the public market in the City of Lancaster, 
and some in a room in his dwelling house ; 
tliis room being used for this purpose only. 
The meat sold in the room in the dwelling 
house is usually taken there in large pieces 
and cut up to suit the wants of his custom- 
ers. He sells no meat except such as has 
been dressed and prepared from cattle 
slaughtered by himself at his own slaughter 
house. He also in cold weather makes 
from parts of the animals slaughtered by 
him, sausages and blood puddings, but his 
sales of these articles, which are sold at 
the same places with the meat, do • not 
amount to more than $300 a year. His 
aggregate sales however from all sources' 
amount to more than $1000 a year. 

The mercantile appraiser of Lancaster- 
county has decided that he is a dealer in 
goods, wares and merchandise of tlie 14th 
class, and has rated him accordingly, re- 
quiring him to pay a tax of seven dollars. 

If the Court be of opinion that the de- 
fendant was rightly assessed by the mer- 
cantile appraiser, then judgment to be 
entered for the plaintiiF for seven dollars, 
but if the Court be of opinion that the de- 
fendant was not rightly assessed ty the 
mercantile appraiser, then judgment to be 
entered for defendant. 

E, K. Martin, for plaintiff. 

George Nauman, contra. 

January 19, 1884. Opinion by Living- 
ston, P. J . 

The mercantile appraiser of this county 
has decided that defendant is a dealer in 
goods, wares and merchandise of the 14th 
class, and has so rated him, requiring him 
to pay a tax of $7 ; and the case comes be- 
fore us by the case stated as on appeal from 
his decision. This assessment or classifica- 
tion is made under the acts of assembly of 
1841, 1846, and 1868. (See Purdon's 
Digest 1455, 1456, and 1457, pi. 2, 8, 6, 
and 9.) The act of 1841, § 10, declares 
" that every seller or vender of wines or 
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distilled liquors, either with or without 
other goods, wares or merchandise, commo- 
dities or eflfect as aforesaid shall pay for his 
license fifty per cent, in addition to the 
rates above specified for the respective 
classes," referring to the classification as 
directed to be made under the law, " and 
every license hereafter granted shall specify 
whether the party obtaining the same is ©r 
is not entitled to sell or vend wines or dis- 
tilled liquors. Provided^ tliat no person 
whose annual sales do not exceed one thou- 
sand dollars, and no feme sole trader or sin- 
gle woman whose annual sales do not ex- 
ceed two thousand five hundred dollars 
(venders of wines and distilled liquors ex- 
cepted), nor any importer of foreign goods, 
wares or merchandise, who may vend or 
dispose of the same in the original packages, 
as -import^id, nor any person who may dis- 
pose of his own growth, produce or manu- 
"facture, shall be required to take out a 
license under this act." 

The act of 1846, § 11, declares that "all 
dealei*s in goods, wares and merchandise, 
the growth, produce, and manufacture of 
the United States, and every person who 
shall keep a store or warehouse for the pur- 
pose of venduig and disposing of goods, 
wares and merchandise, where such person 
is concerned or interested in the maimfac- 
ture of such goods, wares and merchandise, 
shall be classified in the same manner and 
required to pay the same annual tax and 
license fee, as is provided and required in 
relation to dealers in foreign merchandise. 
Provided^ that mechanics who keep a store 
or warehouse at tlvoir own shop or manu- 
factory for the purpose of vending their 
own manufactures exclusively, shall not be 
required to take out any license." 

And the act of 18()8, § 1, declares that 
"the true intent and meaning of said 11th 
section of the act of 1846 is declared to be 
that a manufacturer or mechanic, not hav- 
ing a store or warehouse apart from his 
manufactory or workshop for the purpose 
of vending goods, such manufacturer or 
mechanic shall not be classified or required 
to pay the annual tax and license as is now 
reijuired in relation to foreign dealers, and 
that an affidavit before an alderman or jus- 
tice of the peace, or any person authorized 



by law to administer an oath or affirmation^ 
setting forth the fact that such manufac- 
turer or mechanic has not a store or waxe- 
house apart from his manufactory or work- 
shop, shall be sufficient evidence for the 
appraiser of mercantile tax not to so class- 
ify said manufacturer or mechanic. Pro- 
vided, that any person swearing falsely in 
relation to any matter provided for in this 
act shall be deemed guilty of perjury, as if 
said oath had been taken in any legal pro- 
ceeding." 

Is the defendant properly and legally- 
classified or rated under the provision of 
the law as stated above ? If he is, it must 
necessarily be, because he belongs to one of 
two certain classes described therein : One 
as dealers in goods, ware and merchandise 
generally, and the other as pei-sons * con- 
cerned or interested in the manufacture of 
goods, wares, or merchandise, who keep a 
warehouse or store, for the purpose of vend- 
ing such goods, wares and merchandise 
separate and apart from their workshop or 
manufactory. Does he belong to either 
class? These acts of assembly have re- 
ceived judicial consti'uction with reference 
to most of the points raised and presented 
by the case stated. 

The first case we find reported is Osborn 
vs. Holmes, 9 Barr, 833, in which it was 
held that " under the provisions of the act of 
184G, a person engaged in the sale of goods 
of his own manufacture, and who also sells 
articles of domestic manufacture to an 
amount less than one thousand dollars per 
annum not manufactured by him or at his 
shop is liable to the license duty. The 
next case, Berks County rs. Bertolet, 1 
liar., 522, in which it was held by the Su- 
preme Court, that " a miller or manufac- 
turer of flour, who purchases grain, as well 
as raises it on his farm, and retails the flour 
at other places than his mill, is liable to 
taxation and payment of license fee under 
section 11 of the act of 22d of April, 1846," 
Judge Rogers saying: "Bertolet is a deal- 
er, for according to the case stated, he both 
buys and sells. He buys grain, and when 
manufactured sells the flour. It is true, 
he does not buy the flour, but he buys the 
materials of which it is composed, and this 
brings him within the spirit of the act. He 
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is a dealer to all intents and purposes. A 
dealer is one who trades, buys or sells." In 
this case the court say it is not intended to 
decide whether or not butchers who buy 
cattle and supply the market with beef, are 
liable to this tax or duty. 

The next case. Mercantile Tax Decision, 
1 Phila. R. 449, S. C, 10 Leg. Intel. 
147, is an opinion delivered by Judge 
Allison, in which the Acts of April 12th, 
1851, and April 6th, 185-, are construed, 
and at the close of which the learned judge 
says: "All other questions raised by the 
appellants this year are caused by the de- 
cisions of last year, among which may be 
named manufacturers, who do not sell ex- 
clusively at the place where the goods are 
manufactured, whether confined to the 
commission merchant, or supplied to the 
trade upon ordei-s. Tliose wliose sales ex- 
ceed one thousand dollars, and who have 
any part of their manufactured articles 
made elsewhere than at their store, shop or 
factory, persons purchasing material in the 
rough and after the bestowal of skill and 
labor upon the same to make it merchant- 
able, sell the manufactured articles to an 
amount exceeding one thousand dollars, 
are taxable," evidently following the de- 
cision in Eerks County i'x. Bertolet. Then 
we have the ca.«e of Norris Brothers vs. 
The Commonwealth, 8 Cas. 494, in wliich 
case the Supreme Court says, "a dealer in 
the popular, and therefore in the statutory 
?;ense of the word, is not one who buvs to 
keep, or makes to sell, but one who buys 
to sell again. Parties who manufacture 
locomotives and sell them only at their shop 
or manufactory, are not liable to the mer- 
cantile tax imposed upon dealers by the 
Act of •22d April, 184(>. Such locnin(»tives 
are their own exclusive manufacture within 
the meaning of the act, notwithstai.tliug a 
portion of the materials used in their con- 
struction are purchased by the manufactur- 
ers in such state of piogress as to be 
adapted to the purpose designed witli less 
labor than the raw material would recjuire." 
This case virtually overrules J^erks County 
vg, Bertolet, in which it says, " the grounds 
of the judgment are very broadly stated," 
and Judge Black also saying " the meaning 
of the statute is perfectly clear. The legis- 



lature understood the words it was using. 
A tax was laid upon dealers, that is upon 
those who should buy to sell. This of 
course did not include persons who sold the 
wares manufactured by themselves. Deal- 
ers therefore might evade the tax by hav- 
ing an interest in the factory. To prevent 
this the second clause was added taxing the 
manufacturers themselves, wherever the 
goods maimfactured were sold at a store 
separate from the workshop, but by express 
words* exempting them in all other cases." 

In Commonwealth vs. Campbell, 9 Cas. 
880, it is held that "a manufacturer or 
mechanic is not rec^uired to take out a 
license under the 11th Section of the Act 
of 22d April, 1846, unless he keeps a store 
or warehouse away from his manufactory, 
for sale of the wares in the manufactory of 
which he is concerned or interested. That 
act re(juires all merchants and dealers to 
take out an annual license, but does not 
em])race manufacturers and mechanics un- 
less they keep a store for sale of their 
wares." This case more clearly overrules 
Berks County vs. Bertolet, and says " in 
that decision we think the law was misun- 
derstood, for it confomids tlie distinction 
between dealei*s and manufacturers, which 
is clearly marked in the law." See also 
Campbell and Pollock vs. Campbell et al.^ 
2() Leg. Intel. 2G1 ; Delaware Co. vs. E. 
I. Dupont de Nemours & Co., 88 Leg. 
Intel. &o. 

In Barton et al. vs. Morris ct aJ.^ 1 W. 
N. C.'548, it is said "the term 'dealer' 
does not include farniers who sell produce 
in the market, even when such produce is 
j)art]y raised by and sold for a neighbor." 
We have otlier and later Common Pleas de- 
cisions. In Van Storch'scase, 1 Lac. Leg. 
Rec. 442, it was held by the Court, Hand, 
A.L. J., that "a butcher who sells meat 
at a place other than the place of slaughter 
is a mercluiiit subject to the payment of a 
mercantile tax." That "a butcher is a 
dealer in goods, wares, and merchandise 
within the meaning of the act of assembly, 
and if he could be lield to be only a manu- 
facturer, he must sell at his slaughter 
house alone to exclude him from the provi- 
sions of the law." In Commonwealth vs. 
Melley, 11 Luz. Leg. Reg., 108, it was 
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held by S. Woodward, A. L. J., that "a 
butcher who has no shop or place of busi- 
ness other than his slaughter-house, but 
sells his meat to customers from a butcher 
or delivery wagon, is liable to taxation and 
payment of license fee under section 10 of 
the act of May 4, 1841, and section 11 of 
the act of April 22, 1846." Both these 
cases appear to have been decided upon 
Berks County V8, Berfcolet, which had been 
overruled. Tlie Melley case certainly was, 
for the learned judge says : " Under the 
facts set forth in the case stated, and the 
authority of Berks County vs. Bertolet, 1 
Har., page 522, we think the defendant is 
liable for the tax in question." 

In the appeal of Givler et ah, 12 W. N. 
C, 236, Herman,?. J., the question seems 
to have been fully considered by the court, 
as shown by the opinion filed, and it was 
held that " butchei-s, who sell meat slaugh- 
tered by themselves in market-house stalls, 
or peddle it from wagons, are not liable to 
pay license tax under said acts." (Aots 
of April 22, 1846, and February 27, 1868.) 
There was another case decided iu Pitts- 
burg, which we have been unable to exam- 
ine, but which as we recollect it, holds Uie 
same view. While statutes relating to tax- 
ation are not penal, nor in derogation of 
natural right, and are to be so construed as 
to carry into effect the obvious intent of the 
Legislature, rather than to defeat that in- 
tent, by too strict an adherence to the let- 
ter, Cornwall y«. Todd, 38 Conn., 443 ; 
United States vs. Hodson, 10 Wall., 395 ; 
United States vs. Breed et al., 1 Sumner, 
159-60; yet where the parties are not clearly 
embraced within the intent and meaning of 
the statute, neither the court should, by a 
forced construction, attempt to rate or 
classify them as within or subject to its 
provisions. 

After a full review of the several acts of 
assembly, and the decisions of the courts 
on this subject, we are of opiuion that de- 
fendant does not belong to either of the 
two certain classes we have heretofore men- 
tioned, lie does not belong to the first 
class, because he does not come witliin the 
latest, the statutory, and we believe best 
definition of the t^rm " dealer." He is 
not a " dealer" in goods, wares and mer- 



chandise within the meaning of that term. 
Nor is he embraced in the other, as a per- 
son concerned or interested in the manufac- 
ture of goods, wares and merchandise, who 
keeps a warehouse or store for the purpose 
of vending such goods, wares, and merchan- 
dise apart from or at a place other than his 
workshop or manufactory. He does not 
vend or sell any article .which he does not 
prepare and make at his establishment, 
which by the terms of the case stated 
clearly embraces the room in his dwelling 
house in which he performs part of his 
labor in cutting up and preparing his meat 
for sale. So that if he is claimed to be a 
mechanic or a manufacturer, he cannot by 
any fair construction be held to keep a 
warehouse or store apart from or at a place 
other than his workshop or manufactory. 
As he does not belong to either class enum- 
erated in the law he has been erroneously 
classified, rated, and taxed by the mercan- 
tile appraiser, and therefore we in accord- 
ance with the terms of the case stated 
enter judgment for tlie defendant. 
Judgment for defendant. 



F. A. Ricker vs. The City of Lancaster 
and the County of Lancaster. 

Mandamns — Costs — Act of April 13 , 
185 i— Act of April 18, 187^—LiahiU 
ity of City of Lancaster for costs under 
said acts. 

The City of Lancaster is alone responsible for 
all costs incurred by reason of the opening of 
streets in said city. 

Tlie court will not award a peremptory writ of 
mandamus in any other form than that fixed by 
the alternative writ. Therefore where a writ of 
mandamus is issued against the City and County 
of Lancaster to compel the payment of costs in- 
curred iu the assessment of damages sustained 
by property holders, in the opening of streets in 
said city, the City of Lancaster being alone 
liable for such costs, and the writ being issued 
against both, the Court cannot dii-ect the issuing 
of a peremptory writ against the city. 

December Term, 1879, No. 54. 

Mandamus. Trust Book, No. W, page 
78. 

In this case viewers were appointed to 
assess the damages if any done to plaintiff 
by reason of the opening of Pine street in 
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the City of Lancaster. They reported an 
assessment of the damages, from which 
plaintiff appealed to the Court of Common 
Pleas of Lancaster County, and an issue 
was granted to determine the damages sus- 
tained by him. As both lands anil build- 
ings were taken, in order to save the costs 
of two trials, F. A. Ricker was made plain- 
tiff in this issue and The City of Lancaster 
and The County of Lancaster were made 
defendants. On the trial the jury rendered 
a verdict in favor of plaintiff against the 
City of Lancaster for ^1,250 for buildings 
and improvements taken, and against the 
County of Lancaster for $750 for land 
taken. This verdict was rendered on Feb- 
ruary 4, 1882. On March 14th and 15th, 
1882, plaintiff had his bill of costs for his 
witnesses taxed by tlie Prothonotary 
amounting to §880.94 and the defendants 
jointly had a bill of costs taxed for their 
witnesses, amounting to $320.49. The 
Prothonotary's and oflScers' costs amounted 
to $168.57. From this taocation no appeal 
was taken. 

On September 8, 1883, plaintiff filed 
and presented to the court his petition 
stating inter alia that the defendants have 
refused to pay said costs, and tliat he has 
no specific remedy for the recovery of them 
at common law, and asked the court to is- 
sue a writ of mandamus directed to the city 
of Lancaster and the County of Lancaster, 
commanding them to pay all costs that may 
be incident to the said issue. On the same 
day a writ of al tentative mandamus was 
awarded and issued. This writ was placed 
in the hands of the sheriff, and on Septem- 
ber 12, 1883, it was served on John T. 
MacGonigle, Mayor of the City of Lancas- 
ter, and S. M. Myers, President of the 
Board of County Commissioners of Lancas- 
ter county. The defendants made sepai*ate 
returns to the writ. 

Tlie County of Lancaster, by its County 
Commissioners, return, admitting the as- 
sessment and the verdict of the jur^, and 
say that the county has paid plaintiff the 
$750 damages awarded against it, but they 
deny that the County of Lancaster is in 
any manner or form liable for any costs to 
plaintiff in said case, and say the City of 
Lsmcaster alone is liable for all costs there- 



; in, and pray judgment against plaintiff with 
costs in this behalf. 

The City of Lancaster by John T. Mac- 
Gonigle, its Mayor, returns, that the costs 
claimed by plaintiff in this case are due 
largely from the County of Lancaster, and 
that if the City of Lancaster is liable to 
pay a portion Uiereof it is ready and will- 
ing to pay that portion, whenever in an ad- 
justment between the City and County of 
Lancaster its proportion shall have been 
ascertained ; and also that a peremptory 
mandamus should not issue, and the City of 
Lancaster should not be required to pay in 
this proceeding, because the writ of alter- 
native mandamus to wliich return is now 
made, was not, so far as the City of Lan- 
caster was concerned, directed and served 
on the proper parties, and prays judgment 
against plaintiff with costs in this behalf 
incurred. 

On December 19, 1883, plaintiff on argu- 
ment filed a paper amending his bill or pe- 
tition, and showing that the costs therein 
referred to Avere taxed on March 15, 1882, 
at the gross sum of $870, of which sum 
there is due plaintiff for hi^ witnesses 
S38L94, to the defendant for his witnesses 
$320.49 and for office and officers' costs 
$168.57. 

P. I). Baker. ) c i • x-ir 

•/. W, Johnson^ City Solicitor, for City 
of Lancaster. 

John H, Fr^,County Solicitor, for County 
of Lancaster. 

January 19, 1884. Opinion by Living- 
ston, P. J . 

The City of Lancaster by its return 
claims that the costs are in a large measure 
to be paid by the County of Lancaster, 
while the County positively asserts, that it 
is in no way liable for any portion thereof. 
There was an Act of Assembly passed 
April 13, 1854, P. L. 353, City Ordinances 
1G6, which declares " that the Commission- 
ers of Lancaster County shall open an ac- 
count with the City of Lancaster, showing 
the amount contributed by said city within 
the past two years towards opening roads 
and erecting and repairing bridges in said 
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county, and the amount drawn from the 
county treasury within the same period for 
opening streets or alleys in said city, in 
which account shall be charged or credited 
from time to time hereafter the sums con- 
tributed or received by said city for said 
purposes, and any damages that may be in- 
curred by the opening and extending of 
streets and alleys, while the balance on 
said account is against the city, shall be 
payable out of the treasury of said t'02i7ity 
(Qr. City?), and be re-imbui-sable out of 
the county treasury only when the balance 
shall be in favor of said city and to the extent 
of such balance." 'J'his we presume is the 
law referred to by the city, when it says 
these costs are to a large extent due by 
the county. This law however does not 
apply to the case of a land-owner in his 
efibrt to recover his damages and costs. 
It simply creates for the city and county a 
method of adjusting accounts between them, 
and not between either of them and the 
land-owner. Whether such an adjustment 
has been made or is to be made neither 
party has informed us, or in fact anything 
as to the state of the account between the 
defendants. This however we do not con- 
sider very material, for we are of opinion 
that the Act of April 18, 1878, P. L. 814, 
City Ordinances 170, § 5, section 8 of 
which declares that "for the purpose of 
paying the expenses of the survey and 
draft, the assessment of damages, and the 
damages awarded against the city of Lan- 
caster from time to time as the same may 
be re({uired, the City of Lancaster is hereby 
authorized and empowered to issue bonds 
at such times and in such amounts, not ex- 
ceeding twenty-five thousand dollars for 
one year, and at a rate of interest not ex- 
ceeding seven per centum per annum, and 
payable at such date as may be directed by 
resolution of councils, and such bonds shall 
be free from taxation except state tax," 
covers the case before us, and requires all 
costs incurred in the assessment of damages, 
of which the costs of trial in the case before 
us form a part, to be paid to the parties to 
whom they properly belong by the City of 
Lancaster, whether or not the county be 
liable to the city, as is alleged, for part 
thereof on a settlement to be made between 



them. The city in its return says the writ 
of alternative mandamus, so far as the city 
is concerned, was not directed or served on 
the proper party. This point was not 
argued. 

With reference to semce of an alterna- 
tive mandamus " in the case of municipal 
corporations, the practice was early estab- 
lished of delivering the writ to the Mayor, 
as being the most visible part of the cor- 
poration." High on Extraordinary Legal 
Remedies, § 517. Queen vs. Chapman, 6 
Mod. Rep., 152. The writ when directed 
to a corporate body should state the title 
of the corporation with accuracy, using the 
name prescribed by charter or statute. 
Dillon on Municipal Corporations, § 870. 
If the writ be directed neither to the cor- 
poration by its corporate name, nor to those 
who should execute it by their proper de- 
vscriptions, it is clearly bad, and is liable 
either to be superseded or quashed. Tap- 
ping on Mandamus, 815-817. The writ 
may be directed m the corporate name, al- 
though the act commanded is to be done by 
a select body without the intorference of 
the rest, etc., although the writ may be 
directed to them alone in their name as a 
select body. Willcock on Corporations, 
889, pi. 185-7. If, therefore, the writ is 
directed to the corporation, it has been held 
good ; and if it be directed to those who by 
the constitution of the coqioration ought to 
do the act, without doubt it is good also. 
The King r.^-. Mayor of Abingdon, 1 L. 
Raymond, 5G0. Rex vs. Maj^or, etc., of 
Oxford, G Ad. and E., 349. Dillon on Mu- 
nicipal Corporations, § 871. 

The corporation acts by the agency of 
the council, and, therefore, the acts of 
the council are the acts of the cor- 
poration, (xrant on Corporations, 855. 
Rex vs. Mayor of Oxford, supra. Hence 
a mandamus ought to be directed to the 
corporation by the corporate name, though 
the thing in it re(|uired to be done is by 
the statute to be done by the council, and 
in this country the ancient strictness in re- 
spect to the direction of the writ is some- 
what modified by judicial decisions and 
statutory enactments. Dillon on Municipal 
Corporations, ^ 871. 

At present, however, we need pui'sue 
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tins point no further, as in the present pro- 
ceeding, we cannot direct a peremptory 
writ to issue. It is a wtell-settled principle, 
that the peremptory writ must conform 
strictly to the alternative mandamus, being 
necessarily limited as to form by tlie terms 
of the alteniative mandamus. High on Ex- 
traordinary Legal Remedies, § 548. 12 
Iowa, 287 ; 1 Iowa, 47-^. In other words, 
the courts are powerless to award a peremp- 
tory writ of mandamus in any other form 
tlian that fixed by the alternative writ. 
Being unable to issue a peremptory writ 
against the county , under our view of the 
law, we are powerless to eiiter or issue a 
peremptory writ against the city under the 
present alternative writ. 

Peremptory writ of mandamus refused. 



C. P. OF 8CUUYLKILL COUNTY. 
In Be Anthracite Base Ball Association. 

Base-ball player H^ Services of — Sheriff's 
sale — JJistrihufion of fund — Act of 
April 9, 1872, P, L. 4,7, and its 
supplement of June If), 188S, P. L, 
116, Interpreted, 

Neither act of April 9, 1872, nor its supple- 
ment, the act of June 15, 1883, relating to pre- 
ferred claims for wages of clerks^, lai)orcrs, etc., 
gives the claims for services of base-ball i)layers 
priority on the fund for distribution arising from 
a BhcriflTs sale. 

The word "business" in said .supplement does 
not refer to or include the carrying on or man- 
agement of a base-ball club ; nor does the word 
** laborer" apply to the players of base-ball in 
the sense in which these words are to be inti*r- 
preted as employed in the act of 1883. 

Case stated for the opinion of the Court. 
January 14, 1884. Opinion by Persh- 

ing P. j: 

To avoid the expense of an audit, the 
question involved in the distribution of the 
small fund realized from the she rift"' s sale 
on the above stated /. fa. has been ami- 
cably submitted to the decision of the court. 
To quote from the case stated : " The ques- 
tion being for the court to decide is, ^vhethcr 
the claim of those who earned their money 
in the employ of Mr. Sullivan as base-ball 
players are entitled, as wage claimants, to 
priority on the fund, either under the act 
of 1862 or under the act of 1883. It is 



further agreed that the claimants played 
base-ball under contracts made prior to the 
act of June 15tb, 1883." The counsel for 
the claimants conceded that the a<5t of 1862» 
which is local to Schuylkill county, gives 
them no support, and rested his case on the 
later act of 1883. This act amended the 
fiist section of the act of April 9th, 1872, 
" for the better protection of the wages of 
mechanics, miners, laborers, and others,'* 
so as to make it include servant girls, or 
other servants or helpers in hotels, restau- 
rants, boarding houses, or private families, 
porters, hostlers, laundrymen and washer- 
women, seamsters and seamstresses em- 
ployed by merchant tailors, milliners, dress- 
makers, clothiers, shirt manufacturer, and 
clerks employed in stores, hands, laborers, 
mechanics, printers, apprentices hired for 
wages or salary, giving to these a prefer- 
ence for wages earned for any period not 
exceeding six months, and to an amount not 
exceeding two hundred dollars, immediately 
preceding the sale of the works, mines, 
manufactories, or business, or property con- 
nected with the carrying on of the business, 
in or b}/ which the wages were earned. In 
Sullivan's Appeal, 27 P. F. S.,107, it was 
decided that, under the act of 1872, a serv- 
ant girl, cook at a hotel, wa.s not entitled to 
the preference for wages due, given by that 
act. It was, doubtless, to remedy this, 
and like cases decided under that statute, 
that the amended act of 1888 was pjissed^ 
Much as it lias extended the scope of the 
act of 1872, we think it overlooks base- 
ball playing as an employment entitled to 
special legislative protection. 

Without giving extended reasons for our 
conclusion, or further referring to the lan- 
guage of tlie act of 1883, we think, and so 
decide, that the word " business" does not 
refer to, nor include the carrying on or 
management of a base-ball club, nor the 
word "laborer" apply to the players of 
base-ball, in the sense in which these words^ 
are to be interpreted as employed in the 
act of 1883. The persons therefore named 
in the case stated are not entitled to prior- 
ity on the fund for distribution. Besidei? 
this, the notice of claim served on the She- 
rifiF in this case comes far short of the re- 
quirements of the statute. Upon this point. 
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as well as the other question before us, we 
refer to Millen vs. Bank of Corry, 1 W. N. 
C.,55 ; Allison vs. Johnson, 11 Nor., 314 ; 
Pardee's Appeal, 4 Out., 408. 



S^¥ 4 f «5f^^ 



Hommel vs. Lewis. 

Error to Common Pleas No. 2, of Allk- 
gheny coitnty. 

Where a material man furnishes material 
for or about the erection or construction of 
a building, it is not necessary for the plain- 
tiff either to allege in his lien, or upon tfcire 
facias to prove affirmatively, that the 
materials were furnished on the credit of 
the building. If the materials were furnished 
upon the credit of the contractor, there can 
be no recovery, but it rests upon the de- 
fendant to make that proof. 

The circumstance that the goods were 
charged to the contractor, although it has 
some significance, is not at all sufficient U) 
outweigh the statutory presumption that 
they wert funiished on the credit of the 
building, because they were furnished '' for 
or about the construction of the same." 

The taking the note of a contractor by 
the plaintiff, where there is no proof that it 
was taken in payment, is of no consequence 
whatever. 

On the trial of a scire facias on a 
mechanic's lien filed against the owner and 
the contractor, a release by the owner to 
the contractor for costs will not render him 
a competent witness for the defense. 

Judgment affirmed. 

Opinion by Green, J. 

14 Pitts. Leg. Journal, 265. 



Caldwell vs. Anderson. 

Error to the Common Pi^ab of Westmore- 
land County, 

Issue devisavit vel non — Undue influence 
— Testamentary cajyadty — Proofs Bur- 
den of. 

Where tlie proponent of an alleged will 
proves entire capacity in the testator to 



understand and conduct his affairs at the 
time when the will is made, and likewise 
his accurate knowledge of the value of his 
estate, the burden of proof, to show fraud 
or undue influence, rests upon the contest- 
ants. 

The burden shifte to the proponent only 
where the testator, while possessing testa- 
mentary capacity, is shown to be of weak 
mind, and the person by whom, or under 
whose advice, the will was written, being a 
stranger to the testator's blood, receives a 
bequest large as compared with the whole 
estate. 

In such case proponent must affirmatively 
prove testiimentary capacity, and also prove 
full knowledge in the testator of the value 
of his estate. 

Influence arising from near relationship 
is of a lawful character. 

The law is not so utterly illogical and un- 
natural as to regard with disfavor tlie pre- 
sence of a brother with his aged and cliild- 
less sister at the making of her will, though 
he act as scribe, and become a legatee. 

Semble^ where testator's capacijiy is 
j)erfect, and there is no evidence of undue 
influence in the case, evidence of prior de- 
clarations by the testator of an intention 
different from that expressed in his will, is 
inadmissible to contradict the provisions of 
the will ibr the purpose of allowing an in- 
ference of undue influence, or of unsound 
mind. In a given case, the court below, 
without answering the points presented, 
may instruct the jury to find for the plain- 
tiff. 

Judgment affirmed. 

Gordon, J. 

14 Pitts. Leg. Jour., 275. 
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C. p. OF LANCASTER COUNTY. 

The OonuEonwealth of Pennsylvania for the 

use of John Black vs. George Lentz, 

Charles L. Green and B. H. 

Brubaker. 

Action in debt — Con%tabW s bonds — Con- 
itableSj duties of — Civil process. 

The powers and daties of a constable are an- 
alogous to tliose of a sheriff, in that he is elected 
for a certain district or bailiwick, and is only 
bound to accept and serve' the lawful processes^ 
in civil causes issued by a justice or alderman 
within such particular district, unless he be the 
next constable most convenient to the defend- 
aot 

If a constable of one ward or township, how- 
ever, accepts the process issued by an alderman 
or justice of another ward or township, he is 
bound to execute it, or render himself liable to 
an action on his official bond. 

W., an alderman of the Second ward, City of 
Lancaster, issued a summons and placed it into 
the hands of L., a constable of the Sixth ward, 
to serve on B., the defendant, a resident of the 
Fifth ward, in said city, who served it on de- 
fendant. After judgment against defendant, the 
alderman issued two several executions directed 
to said constable, who declined to accept and re- 
fused to execute the writs. Suit was subse- 
quently brought against the constable and his 
sureties on his official bond. 

Held, that L. and his sureties were not liable. 

October Term, 1880, No. 25. 
January 30, 1884. Trial before Patter- 
SOB, A. L. J. 

This was an action in debt on the official 
bond of George Lentz, constable of the 
Sixth ward. City of Lancaster. The mate- 
rial facts of the case are given in the charge 
of the Court. 

Edw. Champneys^ for plaintiff. 
J. L. SteinmetZj for defendants. 
Charge of the Court. 
O-entlemen of the Jury : The xlefendant, 
George Lant2> was a constable of the Sixth 



ward, of the City of Lancaster, duly com- 
missioned. Alderman Wiley issued a sum* 
mens for John Slack, plaintiff, against one 
William N. Srady, on a claim of rent, and 
put the summons into the hands of said 
constable, who served it on the defendant, 
Brady, who was then a resident of tibe 
Fifth ward of said city. After judgment 
on said suit, the said alderman issued two 
several executions, one dated the 27 th day 
of August, 1880, and the other dated the 
1st day of October, 1880, to collect the 
same against the said Brady. The evidence 
is that the constable declined to accept 
either of said executions, and refused to 
execute the said writs of execution. The 
alderman who issued the said summons and 
executions was an alderman who was 
elected for the Second ward of said city, 
and resided therein. Now, this suit was 
brought against the said Constable Lentz 
and his bail, for his refusing and neglecting 
to serve the executions aforesaid. 

It has been seen that Constable Lentz 
was not the constable of the Second ward 
of the city where Alderman Wiley resided, 
and of which he was an alderman. Was 
then the defendant, Lentz, a constable of 
the Sixth ward, bound in law to accept and 
execute the executions issued by said alder- 
man? It is not doubted that had Lentz 
accepted the executions, he would be bound 
to execute them, and would be liable for 
any failure in their execution. But the 
evidence is that he refused to accept the 
executions, or any of them so issued. Was 
he bound in law to accept the same, and 
did his refusal to take the executions so 
tendered to him make him liable to the 
plaintiff in this action ? It will be remem- 
bered that the alderman issuing the execu- 
tions was elected and commissioned as of 
the Second ward, and the defendant. Con- 
stable Lentz, was constable of the Sixth 
ward. In regard to criminal prosecutions 
or complaints before aldermen or justices 
of the peace, where a warrant is issued to 
a constable, the Supreme Court says, in th« 
case of Smith vs. Whildin, 10 Barr, 39, 
^^Constalded must do their utmost to dis- 
cover, 'pursue^ and arrest ofifenders within 
their township,, district or jurisdiction, wilh*- 
out other fee or reward than that giv^n by 
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the law itself." That language would im- 
ply that the constable is bound to take and 
execute a warrant or writ issued in a crim- 
inal proceeding in his own township or dis- 
trict or ward. This seems to be the cur- 
rent of authorities, so far as we can dis- 
cover. 

Some of the older text-books say that in 
a warrant for arrest in a criminal prosecu- 
tion when issued *' it is most advisable to 
direct it to the constable of the district 
wherein it is to be executed, because no 
other constable and & fortiori^ no private 
person, is compellable to execute it, whereas 
the constable of the, proper district is in- 
dictable if he do not obey the warrant. — 1 
Chitty's Criminal Law, 86. 

But as to proceedings in civil causes, 
they seem to be regulated by our Acts of 
Assembly. Justice Duncan says, in Clark 
V9. Woriey, 7 S. & R., 351, that « the 
duties of a constable, so far as respects the 
execution of civil process, depends on the 
acts of assembly, giving jurisdiction to 
justices of the peace," and adds : " So far 
as respects the jurisdiction of the justices, 
it is admitted that it is not limited to the 
township or district for which he may have 
been commissioned, but is co-extensive 
with the county." 

That such is the extent of the jurisdic- 
tion of the justice or alderman, and that 
their processes, such as summons, execu- 
tions, etc., may be directed to any consta- 
ble within the county, is not questioned ; 
and if such constable consents to serve the 
same, and having so consented by accepts 
ing of such process, he is bound to exe- 
cute it according to law, or he is subject 
to action on his bail bond. 

But the question arising in this case is, 
was the constable Lentz bound to accept 
the execution tendered him ? for the testi- 
mony is that he declined to accept and ex- 
ecute both the executions issued by the 
alderman. The Act of 1810, Sec. 11, 
says : Every justice of the peace render- 
ing judgment as aforesaid * ♦ * and 
if the amount of the judgment is not paid, 
* * * "he shall grant execution if re- 
quired, etc., which execution shall be 
directed to the constable of the ward, dis- 
trict, or township, where the defendant 



resides, or the next constable most conven- 
ient to the defendant, commanding him to 
levy, etc." In Smith et al. vs, Schell, 
13 S. & R., 336, the Supreme Court 
held that the above-quoted Act of Assem- 
bly " was to be considered as only direc- 
tory in this respect, and not so positive 
and peremptory as to render the execution 
void, though directed to a constable who, 
in the opinion of the jury, was not the next 
most convenient to the defendant." 

The 12th section of the Act of 1810, 
providing for the issuing of a summons by 
a justice, says that the justice shall issue a 
summons directed for service to a constable, 
or some other fit person, who shall consent 
to seiTC. the same; and, having so con- 
sented by acceptance of the process, shall 
be bound to execute it, under a penalty of 
twenty dollars ; but should not a constable 
or other fit person be found, the justice 
shall direct it to the supervisor of the high- 
way of the township where such constable 
resides, who shall serve it under the like 
penalty for refusal. Duncan J., in Clark 
V8. Woriey, construes the last recited sec- 
tion thus : " This section proves, first y 
that it required special authority to enable 
the justice to issue to any other than a 
constable ; nexf^ that it may be directed to 
any constable — a constable, not confined to 
township — and thetiy that when the Legis- 
lature intends to confine the execution of 
process by an officer, they do so in express 
teims, as here to a supervisor, it is to 
be tine supervisor of the highway of the 
township where the defendant resides, but 
where to a constable it is without restric- 
tion." 

Though it seems there are contrariety 
of decisions as to the real construction of 
the said sections of said Act of 1810 as to 
the duty imposed upon constables ; and 
whilst the latter section imposes a penalty, 
yet it seems very clear that the penalty 
can only be inflicted when the constable 
has consented to serve by acceptance of the 
process or summons, and it is equally mani- 
fest that it imposes no restriction on the 
justice or alderman as to what constable he 
can issue his process, provided he is within 
his jurisdiction — the county. But the 
statute hereinbefore quoted affords no ex- 
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plicit elucidation or direction as to the 
main question arising in this case — that is, 
was the defendant Lentz, a constable of the 
6th ward, bound by law to accept the exe- 
cution and serve it when offered to him by 
an alderman of the 2d ward, who issued 
the same. We are of the opinion that he 
was not. He was not the constable of the 
ward, district, or township, where the de- 
fendant in the execution resided, or the 
next constable most convenient to the de- 
fendant ; he was not the constable commis- 
doned and acting for and in the 2d ward, 
in and for which the alderman issuing the 
execution was elected and commissioned. 
Indeed, it is very clear that it is only when 
the constable stands in the relation last 
above mentioned to the alderman issuing 
the process that he is bound to accept and 
serve, or execute the same, and on failure 
to do so becomes liable, with his bail, to 
the party injured. 

The general act of 1839 provides for the 
election of justices of the peace or alder- 
men for each township and borough, and 
for each ward in a borough when divided 
into wards, and for each ward in a city. 
The act of April 5, 1867, section 24, in- 
corporating the City of Lancaster, provides 
for the election of one alderman for each of 
the nine wards of said city, and they are 
commissioned by the Govei-nor for their sev- 
eral wards. The same act, section 28, pro- 
vides for the election of a constable for 
each of the several wards of said city, and 
they are commissioned for their several 
wards by the Court of Quarter Sessions of 
the County of Lancaster. The constable 
thus elected and commissioned, what are 
his powers and duties ? They, it is mani- 
fest, relate principally at common law to 
criminal matters, although in Pennsylvania 
many duties of a civil nature are by stat- 
ute imposed upon him* We will pass over 
his duties in relation to criminal matters for 
the present, as the case before us relates 
to hie powers and duties in civil causes. 

"A constable is not the agent or em- 
ployee of the private prosecutor, but 
the minister of the law doing the work 
of tlie public, which he is bound to do faith- 
fully for the fees prescribed by law, to be 
paid as the law directs." Smith vs. Whil- 



din, 10 Barr, 39. It has been ruled by a 
Common Pleas Court, that in a criminal 
case a constable cannot be compelled to ex- 
ecute the process of a justice out of the 
township or district of the constable. Com- 
monwealth v^.Keeper of the Prison,l Ash., 
183 ; but we can find no decision or ele- 
mentary dictum that would seem to excuse 
him from serving a process in a civil pro- 
ceeding when issued by the alderman or 
justice elected and commissioned in and for 
the same ward or district for which the con- 
stable was elected and commissioned. The 
constable is certainly the proper ministerial 
officer to a justice of the peace or alderman, 
and bound to execute his lawful warrants 
and processes. We are aware that the 
statute or statutes do not in express words 
impose that duty ; but it is seen that the 
powers and duties of a constable are analo- 
gous to those of a sheriff. The sheriff is 
elected for a certain county or bailiwick, 
and it is his duty to serve and execute 
within the same all writs, precepts and pro- 
cesses issued by the proper court, and, by 
analogy, the constable elected for a particu- 
lar ward or district is forced to receive and 
serve the lawful processes in civil causes 
issued by justice or alderman within such 
particular ward ^ or district; for by the 
common law constables, like sheriffs, ar^ 
executive and ministerial officers of the law 
in the administration of justice within the 
townships or other territorial divisions for 
which they are elected, and, having ac- 
cepted the process so issued, the constable's , 
authority to serve and execute the same 
would be coextensivQ with the jurisdiction 
of the justice or alderman. For, as re- 
spects the jurisdiction of the latter, it is 
admitted that it is not limited to the town- 
ship or ward for which they may have been 
elected, but that it is coextensive with the 
county. We will refer to and quote in 
conclusion the ruling of Duncan, J., in the 
case of Clark vs, Worley, 7 S. & R., 351. 
In that case Worley had recovered a judg- 
ment against Samuel Coover, the constable 
of East Pennsboro township, in Cumber- 
land county, agreeably to the 12th section 
of the act of 1810. Afterwards Worley 
has issued an execution on said judgment, 
which was delivered to one Hildebrand, 
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then a constable of Allen township, which 
township was^ next to and adjoining East 
Pennsboro township. Hildebrand received 
part of the money, but paid none over to 
Worley, and Worley then brought suit 
against Hildebrand under the said 12th 
section of the act of March 20, 1810, and 
obtained judgment by confession for $57 .68, 
and issued execution upon it, but the exe- 
cution was returned nulla bona and n,on est 
inventus. Worley then sued Clark, who 
had become bail for Hildebrand, on his of- 
ficial bond, and the Court below gave judg- 
ment for the plaintiff, and the defendant 
toolj a writ of error. 

It was contended by plaintiff in error 
that the bail of Hildebrand was not liable 
for his acts done outside of the township of 
Allen. Duncan, J., in the opinion of the 
Court, quotes part of the 2d section of the 
act of 1810, saying: " The justice is em- 
powered to issue his summons or warrant 
of arrest directed to the constable of the 
ward, township or district, where the de- 
fendant usually resides, or to the next con- 
stable most convenient to the defendant; 
and, by the 6th and 9th sections of the 
same act, after the expiration of the stay 
of execution on judgment, the justice is re- 
quired to direct the execution to the con- 
sfable of the ward or district most conven- 
ient to the defendant." He then adds, 
"Allen and East Pennsboro are adjoining 
townships, so" that the justice here has com- 
plied with the exact letter of the law. As 
the jurisdiction in this case is unknown to 
the common law, regulated by acts of as- 
sembly, and where the Legislature have re- 
quired the justice to issue process to the 
constable of the township in which the 
defendant resides, or the next constable 
most convenient to him, I cannot but con- 
sider the process, if directed to the one or 
the other, as authorized by law, and that 
the constable to whom it is directed is 
bound to execute it." The Supreme Court 
affirmed the judgment below. 

Now, it will be perceived that the decis- 
ion just quoted ruled, though in a doubtful 
manner — and it is the only decision I have 
been able to find that does so — that when 
a process is issued by a justice to the con- 
sttible of a township in which the defendant 



resides or the next constable most conven* 
ient to him, that the constable to whom it 
is directed is bound to execute it. This 
ruling seems to obtain more as an Mter 
dictum than otherwise, for in that case it 
was not doubted that the constable in de- 
fault had consented by acceptance of the 
process, to serve the same. In the case we 
are considering, Lentz, the defendant, de- 
clined altogether to accept the executions ; 
and besides, was not the constable of a 
township or ward in which the defendant 
resided, or the next constable most conven- 
ient to him. 

We must, therefore, under our own con- 
viction of the law, instruct you to render 
your verdict in favor of the defendants. 

Verdict for defendants. 

Plaintiff excepts to charge. 



C. P. OF LUZERNE COUNTY. 
W. M. Miller vs. P. G. Black. 

Sheriff^ s interpleader — Act of 10th 
April, 18JfS—Pur. Dhj., 61^3, pi. ^S 
— Feigned issues — Costs. 

From the language of the statute, as weU as 
from the adjudicated cases under the sheriflTs 
interpleader act of 1848, the costs in interpleader 
cases, as in other feigned issues, do not neces- 
sarily, and of course, follow the judgment as in 
other civil actions, but they are within the con- 
trol of the Court, who are to exercise a sound 
discretion according to the circumstances of each 
case. 

The rule adopted is to allow costs to a success- 
ful claimant, where it is apparent that tlie de- 
fendant in the issue, the plaintiff in tlie execu- 
tion, has proceeded upon insufficient groimds, or 
where his conduct has been characterized by 
oppression or indifference to the rights of thii*d 
persons. 

Where the plaintiff in the execution had abun- 
dant reason for believing that the goods were ' 
the goods of the defendant, though legally as- 
cei*tained by the jury the property of another, 
the plaintiff in the issue, it is but equitable that 
the cost and expenses should not be borne ex- 
clusively by either party, but should be divided 
equally between them. 

Rule to show cause why defendant's bill 
of costs should not be set aside. 

An execution attachment was issued by 
the plaintiff on the judgment of W. M. Mil- 
ler v«. Gr. M. Black, defendant, summoning 
others as garnishees. On December 6, 
1881, the garnishees filed their answers to 
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Ae interrogatories dire<;ted to them by 
SiHDer, the plaintiff. In these answers, 
and the affidavits filed at the same time, 
they state, in substance, that they have in 
thfeir hands the sum of four hundred dollars, 
which they had supposed belonged to G. 
M. Black, the defendant, but that they have 
received notice from Frederick G. Black, 
that the money in question, the proceeds of 
tiie sale of a lot of cabbages, belongs to 
him, and not to G. M. Black. They ac- 
cordingly ask leave to pay the money into 
court. 

On the same day, the court directed the 
garnishees to pay in the money, and there- 
upon granted a rule on W. if. Miller and 
Frederick Black, to appear in court on 
Monday, the 12th day of December, to 
show cause why an issue in the nature of 
an interpleader should not be framed be- 
tween them, to determine the ownership of 
the fund. 

On the 12th December, 1881, the rule 
thus granted was made absolute, and it was 
further ordered as follows : " That said case 
be put at issue between said W. M. ifiller, 
as plaintiff, and said Frederick G. Black, 
as defendant, by the said plaintiff filing his 
declaration within fifteen days from this 
date, and serving a copy of the same on 
the said defendant, and thereupon defend- 
ants to plead within five days aft;er such 
service, and serve a copy of the same on 
the plaintiff, who shall file his replication 
thereto within five days thereafter; and 
the issue thereby made shall be set down 
among the issues at the head of the trial 
list for next term." 

The issue thus formed came on for trial 
at October term, 1883, and resulted in a 
verdict in favor of Frederick G. Black, the 
defendant, who then filed his bill of costs 
amounting to $274.43. The plaintiff now 
asks to have this bill disallowed and set 
aside, on the ground that, under all the cir- 
cumstances of the case, it would be unjust 
and against equity to compel him to pay it. 

February 11, 1884. Opinion by Wood- 
ward, J. 

The act of 10th April, 1848— Pur. 643, 
pK 48 — coihmonly known as the sheriffs 
interpleader act, and ori^n&W'j applicable 
to* the Counties of Philadelphia and Lu- 



zerne, but subsequently extended through- 
out the Commonwealth, after providing the 
method in which issues are to be framed 
and tried, proceeds to say that it shall be 
the duty of the court " to exercise for the 
adjustment of such claim, and the relief and 
protection of the sheriff or other officer, all 
the powers and authorities necessary, and 
make such rules and decisions as shall ap- 
pear to be just under the circumstances of 
the case ; and the cost of all such proceed- 
ings shall be in the discretion of the court.'' 

In the case of Mansley vs. Moore, 1 W. 
N. C, 268, it was held, by the Court of 
Common Pleas of Philadelphia, that, " where 
the execution plaintiff has not been guilty 
of oppression, it would be a hardship to 
compel him to pay costs." In Bank vs. 
Emerson, 7 W. N. C, 392, the Court an- 
nounces the same doctrine in the following 
language : " Costs against an unsuccessful 
defendant in a sheriff's interpleader, under 
the act of 1848, are not of course, but are 
in the discretion of the court." The rule 
which we have adopted is to allow costs to 
a successful claimant where it is apparent 
that the defendant in the issue, the plaintiff 
in the execution, has proceeded upon insiif- 
ficient grounds — where he has caused the 
goods to be levied on, and persisted in the 
seizure under circumstances which afforded 
no adequate presumption that the title was 
in the defendant — where his conduct has 
been characterized by oppression or indif- 
ference to the rights of third persons. 
Where, on the contrary, the facte devel- 
oped on the trial show that the creditor had 
good reason to believe that the goods were . 
tlie goods of the defendant, in the execu- 
tion, as, for example, when they are found 
in his possession, under circumstances which 
give rise to a presumption of ownership, 
coste are not awarded against the defend- 
ant. We refer, also, to the case of Dewees 
vs. Evans, 7 W. N. C, 573. 

It.would seem clear from the language of 
the statute, as well as from the adjudicated 
cases to which we have referred, that the 
coste in interpleader cases, and in other 
feigned issues, do not necessarily, and of 
course, follow the judgment as in other 
civil actions, but that they are within the ' 
control of the court, who are to exercise a 
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sound discretion according to the circum- 
stances. 

In the present case, the fund in dispute 
was in the hands of third parties, who were 
made garnishees. These garnishees state, 
under oath, that, up to the time of the ser- 
vice of the attachment, they supposed and 
believed that this money belonged to G. M. 
Black. And, upon the trial of the case in 
court, it was shown in behalf of the plain- 
tiff that Cr. M. Black had, at various times, 
and to various parties, claimed to have 
been the real lessee of the premises upon 
which the produce in question was grown, 
and that to one person he had said that the 
lease was made in his son's name, for the 
reason that he himself could hold no pro- 
perty in his own name. It was also proved 
that to one witness he had stated that the 
particular sum of money in controversy be- 
longed, and should be paid to, himself. 
These facts, and many others to the same 
effect, were sworn to by the witnesses 
for the plaintiff; and while they were con- 
troverted and denied by the defendant and 
his witnesses, they are recalled now to show, 
that the plaintiff was not without good rea- 
son^ for supposing that the money upon 
which he laid his attachment belonged to 
G. M. Black, whose creditor he was. 

But while we are disposed to agree that 
the plaintiff has done notliing which was 
oppressive or unreasonable, we must not 
forget that the defendant had the verdict. 
The jury have found that the fund in court 
belonged not to G. M. Black, but to his son, 
Frederick G. Black, the claimant. To re- 
lieve the unsuccessful party from the pay- 
ment of the costs, because there was proba- 
ble cause for believing, as he did, that this 
money was the property of his debtor, and 
to put them upon the successful party, 
whose theory of the case has been adopted 
and approved by the verdict of the jury, 
would seem to be anomalous and arbitrary. 

The true view of the case would seem to 
be this: The issue was directed by the 
court, for the purpose of ascertaining the 
real ownership of the money in the hands 
of the garnishees. The witnesses who were 
sworn were called for the purpose of afford- 
ing the necessary information on this ques- 
tion. A comprehensive view of aU the 



testimony results in the conviction that, 
while the plaintiff had abundant reason for 
believing that the fund was the property of 
his debtor, it was, in point of fact, as le- 
gally ascertained by the jury, the money of 
another. Under these circumstances, it 
seems to us equitable that the costs and ex- 
penses should not be borne exclusively by 
either party, but should be divided equally 
between them. It is, therefore, ordered 
that one-half the costs, including the wit- 
ness fees on both sides, be paid by the 
plaintiff, and that the other half thereof be 
paid by the defendant, and the rule is dis- 
charged. 

Rule discharged. 



0. P. OF DELAWARE COUNTY. 
Orozer vs. Eyre. 

Telephone^ Contract by — Affidavit of de^ 
fence — Supplemental affidavit, 

A valid affreement cannot be made through a 
telephone, unless there is some way of recogniz- 
ing the person with whom the conversation is 
alleged to*be held, or some proof that he was at 
the other instrument at the time. 

The affidavit of defence in this case alleged 
that the attorney for E, the defendant, called the 
plaintiff over the telephone, who appeai*ed at 
the other instrument, and entered into the 
agreement. The principal objection to the affi- 
davit was to the unceilainty of the means of 
communication. The Court withheld their de- 
cision, suggesting to the defendant to file a sup- 
plemental affidavit of defence to supply, if ho 
can, the alleged defects in the affidavit under 
consideration. 

Rule for judgment for want of a suffi- 
cient affidavit of defence. 

This was a sci. fa. sur mortgage. 

The mortgage is dated March 7, 1881, 
for §20,000, payable in five years, with 
sci. fa. clause thirty days. 

The plaintiff alleged default in payment 
of interest for more than thirty days after 
it fell due, and proceeded to collect the 
principal. 

The affidavit of defence set out that 
George B. Lindsay, attorney for the de- 
fendant, called Mr. Crozer over the tele- 
phone the twenty-ninth day after the inter- 
est fell due, and suggesting the principal 
would be collectible if the interest were 
not paid that day, asked him to agree to 
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wait a short time without prejudice to the 
defendants, until a contemplated change in 
the title could be effected. Mr. Crozer, 
^e plaintiff, appeared at the other end of 
the telephone and assented. Also a sub- 
sequent tender of the interest. 

W. B. Broomall for the rule. 

Loose conversations over the telephone 
should not be received as binding. Such 
communications are too uncertain and un- 
reliable. A telephone nmning through sev- 
eral oflBces is likely to be shut off, and the 
conversation interrupted by other voices, 
and misunderstood. 

Geo. B, Lindmy^ contra. 

A person may be recognized over a tele 
phone by one who is familiar with his 
voice. Where sight is lacking, he may be 
identified by any of the other senses to 
which he is familiar. The interruption of 
a conversation over the telephone therefore 
amounts to no more than the interruption 
of a conversation held face to face. 

The sci. fa. clause is in the nature of a 
penalty, and the party desiring to avail 
himself of it must proceed strictly. 

Pancoast y«. Haas, 1 W. N. C, 264. 

Any act of the creditor by which the 
debtor is thrown off his guard will entitle 
the latter to relief against a forfeiture aris- 
ing from a mere default of time. 

McNeil v^. Amey, 2 W. N. C, 264. 

February 4, 1884. Opinion by Clay- 
ton, P. J. 

The principal objection to the affidavit 
of defence is that a valid agreement can- 
not be made through a telephone, because 
of the uncertamty of the means of commu- 
nication. Unless there is some way of 
recognizing the person with whom the con- 
versation is alleged to be had, or some 
proof that he was at the other end of the 
telephone at the time, the objection would 
seem to be well taken. If, however, Mr. 
Lindsay can say that he is familiar with 
ilr. Crozer's voice, and recognized it at the 
time of the alleged agreement, I think it 
would be sufficient to put the onus on Mr. 
Crozer to show the contrary. This, how- 
ever, is not now decided. The defendant 
has leave to file a supplemental affidavit of 
defence, and supply, if he can, the alleged 
defects in his affidavit filed. The case is 



of sufficient importance to require the facts 
to be fully before us before disposing of it. 
I believe the question has never been 
raised. It should, therefore, be carefully 
considered. 



M^k^ 4 §m$^ 



Bowman at al. vs. Van Baum at aL 

Common Pleas of Montgomery Cottnty.. 

Lunatic — Deed of, void — Inquisition — 
Evidence — Witnesses, 

The deed of a lunatic is void without re- 
ference to the adequacy of the price paid, 
or the grantee's knowledge of the lunacy 
of the grantor. 

The degree of lunacy or insanity which 
will make a grantor's deed void, requires 
that there shall be a genuine want of sound- 
ness of judgment. 

An inquisition finding lunacy for a pre- 
ceding period of five years without lucid 
intervals, is prima facie evidence even 
against a grantee four years prior to the 
finding, but may be rebutted. 

The members of the inquest are compe- 
tent witnesses as to the state of mind of the^ 
alleged lunatic, so far as they have personal 
knowledge on the subject, but they cannot 
be allowed to impeacli the regularity of the 
finding. 

Mitchell, J. 

41 Leg. Int., 65. 



SUPREME COURT. 

Linton's Appeal. 

Appeal from the Orphans Court of Arm- 
strong County. 

Married tvoman — Will — Execution of — 
Act of April 10, 184-8, Sec. 7. 

A married woman, in the presence of 
three persons (neither of whom was her 
husband) , produced a paper, saying : " Gen- 
tlemen, I wish you to see me sign this.'' 
Without saying any more, and without 
reading the paper, she took a pen and was 
seen to go through some motions as though 
writing on it. The persons present then 
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went forward and subscribed their names 
to tbe usual attestation clause ; one of the 
witnesses being dead, the others testified 
to these facts, and that they did not know 
the character of the instrument which they 
subscribed ; that they did not know it was 
a will ; that the testatrix did not refer to it 
as her will ; that they did not read anything 
that was on it, and could not say that they 
saw her name on it, or that she wrote any- 
thing on it. Seld^ to be a sufficient com- 
pliance with the requirements of the 7th 
sec. of the act of April 10, 1848. The 
fact that a will is inofficious, was prepared 
by an attorney who is named as one of the 
executors, and was not tendered for probate 
until after the death of one of the witnesses, 
and for over four years after the death of 
the alleged testatrix, although it was dur- 
ing the whole period in the possession of 
the proponent is not sufficient to throw upon 
the proponent the burden of proving that 
the contents of the will were known to the 
testatrix. 

Decree affirmed. 

Opinion by Sterrett, J. 

14 Pitts. Leg. Journal, 283. 



is not payable out of the. fund reaj^^ 
thereby. 

Decree reversed. 

Opinion by Sterrett, J. 

14W. N. C, 167. 



Bryant's Appeal. 

Appeal From the Decree op the Common 
Pleas No. 1, Allegheny County. 

Practice — Distribution — Costs — Muni- 
cipal lien under Act of April ^, 1870^ 
relating to Oity of Pittsburg — Not di- 
vested by judicial sale. 

Where a fund produced by a sale of real 
estate is insufficient to pay prior liens, the 
plaintiff in the writ on which, the land is 
sold, shall receive out of the proceeds the 
costs incurred, in order to effect the sale 
only, and not those incurred prior to exe- 
cution. 

Where upon executions real estate is 
sold in parcels for separate and distinct 
sums, the costs on the writ are to be di- 
vided into as many equal parts as there are 
separate and distinct parcels sold, and one 
portion thereof charged to the fund real- 
ized from each. 

A municipial lien, under the act of April 
2, 1870, P. L. 796, (the Penn Avepue 
Act) is not divested by a judicial sale^ and 



Bruce vs. Beed. 

Error to Comnon Pleas 'No. 1, of Alle- 
gheny County. 

Libel — Newspaper — A gent — Liability — 
Punitive damages — Evidence, 

The liability of the proprietors of a news- 
paper, for the act of an agent to whose 
management they have intrusted the paper, 
or a department or column thereof, is 
broader than that of the ordinary employer 
for the act of his employee. 

If the proprietors of a newspaper give 
to an employee charge and control of an 
editorial column, reserving no supervision, 
they practically authorize him to write and 
publish therein any article he thinks proper, 
and if he, without their knowledge, write 
and publish a libel, they are responsible 
for the wrong, whether it result from his 
mere negligence, or from a wanton and 
reckless purpose to accomplish the business 
in an unlawful manner. 

Such responsibility is not limited to 
compensation for actual damages. The 
employer is liable for the wanton and ma- 
licious act of the emplovee in the execution 
of the authority given him, and in all such 
cases the wantonness and malice of the em- 
ployee may be shown to enhance the dam- 
ages. 

Want of knowledge on tbe part of the 
proprietors of a newspaper of a libelous 
article before its publication, and efforts by 
them afterwards to make amends and rep- 
aration, may be shown to be considered by 
the jury in mitigation of damages, but it is 
error to charge, as matter of law, that such 
want of knowledge and efforts in good faith 
to make amends, will protect such pro- 
prietors from punitive dangers, where an 
employee has wantonly or maliciously 
written and caused to be published a libel. 

Judgment reversed, and a venify facias 
de novo awarded. 

Opinion by Mercur,.C. J. 

14 Pittft. teg. Jouni|d.?45, 
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•(decree of court.) 

C. p. OF LANCASTER COUNTY. 

SU Lybe and Lama M. Lybe, his Wife, and 

M. B. Eshleman and Annie Eshleman, 

his Wife, vs. Budolph S. Heir. 

Equity — Uasevient — Subterranean 
tttreamn — Injury/ to dominant tenement 
— Damnum ahnque injuria. 

An iiyury done to a subterranean supply of 
water by the lawful act of an owner of laud is 
damnum absque injuria, imless the stream be 
well defined and its existence known or easily 
discernible, or unless tlie injury be caused by 
n^ligeuc« or malice. 

L. walled up and arched over a certain spring 
of water situated on his own land, and conducted 
therefrom a sufficient supply of water through 
pipes to his buildings for domestic and farming 
purposes. After his death the executors sold to 
defendant the field in which the spring was 
located, reserving the right to the plaintiffs, de- 
visees and grantees, to use the water as afore- 
said, and to enter upon the premises for the pur- 
pose of repairing the pipes, etc. The defendant 
commenced the digging of a well about forty- 
two feet from the spring, and when a certain 
point was reached the supi>ly of water entirely 
ceased. 

Hdd, that as the master had found the facts 
that there was no negligence or malice on part 
of the defendant, and tliat the subterranean 
wuroes of the spring interfered with were not 
perceptible to the senses, the plaintiff is without 
remwiy. 

Equity Docket No. 2, page 180. 

On July 2B, 1879, plaintiffs filed a Bill 
in E(|uity against the defendant, and a Pre- 
liminary Injunction was issued against him. 
The bill set forth a^ follows : 

That the plaintiifs are the ownei-s and 
occupiers of a tract of land in Lancaster 
county. That apjmrtenant to said tract is 
the right to conduct water from a certain 
spring on the lands of the defendant. 
That the plaintifis are entirely dependent 
upon said water for the supply of their 
femilies, and their cattle. That the de- 



fendant without any right so to do is digging 
a well within a few feet of said spring, 
which well is materially affecting the flow 
of the spring and diverting the source of its 
supply. That the plaintiffs fear that if the 
digging be continued they will lose ilieir 
supply of water, the spring be entirely de- 
stroyed, and they will suffer irreparable 
injury. The prayers were for an injunc- 
tion to restrain the further digging of the 
well, the doing of any damage to the spring, 
and for further relief. 

On February 7, 1880, by leave of Court 
they also filed an amended bill which con- 
tained the following averments : 

That the father of Laura M. Lybe and 
Annie M. Eshleman was in his lifetime seized 
of a certain tract of land in Lancaster town- 
ship, on part of which his mansion house 
was. That on the portion of said tract 
lying north of the Columbia Turnpike there 
is a certain spring, which the father of the 
said plaintiffs, in his lifetime, caused to be 
walled in and arched over, and from which, 
by pipes, he conducted the water to his 
mansion house on the portion of the tract 
lying South of the Columbia Turnpike, re- 
ceiving in this manner an abundant and 
never-failing supply of water for domestic 
and agricultural purposes. That Peter E. 
Lightner, the said father of sai4 plaintiffs, 
devised the said mansion house to his four 
daughters, and that the title thereto is now 
vested in the plaintiffs by conveyance from 
the two other daughters. That the ex- 
ecutors of the will of Peter E. Lightner 
conveyed to Rudolph S. Herr the tract 
north of the Columbia Turnpike, reserving 
the right to the devisees of the mansion 
house and their assigns to conduct water 
from the spring. That the said Rudolph 
S. Herr, notwithstanding the said reserva- 
tion, and without right to do so, has dug 
and persists in digging, within a few feet of 
said spring, a well which has destroyed the 
flow of water through the pipes, and 
greatly damaged the plaintiffs. That the, 
plaintiffs applied for a preliminary injunc- 
tion to restrain the digging of said well, 
and it was granted on July 23, 1879, but 
that before it could be served the digging 
had progressed so far as to entirely deprive 
them of the flow of water, and inflict irre- 
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parable injury upon them. Tlie prayers 
were for a perpetual injunction to restrain 
the digging of the well, to restrain any 
injury to the plaintiSFs, for a decree com- 
pelling the defendant to return the water 
to its proper channel, to restore the spring 
to its condition before the digging, for the 
awarding of damages to the plaintiffs for the 
injuries done to them, and for further relief. 

The answer of defendant filed March 6, 
1880, was an answer to both the original 
and the amended bill. It admits substan- 
tially the averments contained in the first 
five sections of the amended bill, except that 
it denies that Peter E. Lightner obtained 
in his lifetime from the spring a never- 
failing supply of water at all times suffi- 
cient for domestic and farming wants. It 
denies that the defendant dug or persisted 
in digging a well within* a few feet of the 
spring. It denies that the well has en- 
tirely destroyed the flow of water through 
the pipes, or in any way affected the same, or 
that the plaintiffs have lost the use of water 
or sustained any damage by rea.son of the 
digging of the well. It asserts that by 
reason of the defendant's rights a^ owner 
of the land he dug a well about tliirty feet 
east of the spring, but that this well cannot 
and does not affect the water in the spring. 
It admits tlie application for a preliminary 
injunction on July 28, 1879, but denies 
that the digging had then progresse<l so far 
as to entirely deprive the plaiutiftof water. 
It denies that the digging of the well has 
in any way affected the spring or flow of 
water therefrom, or the rights and the pro- 
perty of the plaintiffs, or inflicted irrepar- 
able injury upon them. It denies that the 
plaintiffs iiave the exclusive right to the 
water in the spring, and claims that the 
defendant has tlie i-ight to use his own pro- 
perty and tlie sprhig as he j)leases, doing 
as little injury as possible to the rights of 
the plaintiffs under the reservation. 

A motion was then made to dissolve the 
preliminary injunction, which on hearing had 
the Court refused. The cause then came 
on for final hearing, and the Court aj)- 
pointed George Nauman, Es(j., p]xaminer 
and Master. On June 10, 1882, the said 
Master filed his report. The facts of the 
case as found by him are iis follows : 



In the year of 1855 Peter E. Lightner 
became the owner of certain lands in Lea- 
caster township, a short distance West of 
the City of Lancaster. On a portion of 
his premises immediately South of the Co- 
lumbia turnpike,' his dwelling house and 
other buildings were erected. Ue owned 
a field lying nearly North of his dwelling 
house, between the Columbia turnpike, 
which bounded it on the South, and the 
Marietta turnpike, which bounded it on the 
North. In this field a few feet from the 
Marietta turnpike and about fourteen hun- 
dred feet from the house, there was a 
spring. This spring Mr. Lightner caused 
to be walled up and arched over, and con- 
ducted pipes from it under ground for the 
purpose of obtaining a supply of water at 
his buildings for domestic and farming pur- 
poses. The premises were supplied with 
water at five points. There was a hydrant 
in the yard, a fountain in the yard, and a 
spigot in the spring house. In the dwell- 
ing house there was water in the kitchen 
and in the second story. This method of 
providing water furnished a supply which 
was generally abundant for all domestic 
and agricultural purposes, both during the 
lifetime of Mr. Lightner, and after his 
death, up to the digging of the well by 
the defendant, which produced this con- 
troversy. There was also enough for the 
fountain, which was allowed to run during 
the summer as an ornament to the place. 
Mr. Lightner died in 18G8, having m-dde a 
will by which he devised , his dwelling 
house and between eight and nine acres of 
land to his four daughters, of whom Mrs. 
Lybe and Mrs. Eshleman are two. He 
empowered his executors to sell his other 
lands, but instructed them to reserve to his 
daughters and their assigns the right to 
take water from the spring. Under the 
powei's given in the will the executors sold, 
itttcr alia^ to Rudolph S. llerr, the de- 
fendant, on April 1, 1870, tiie field in 
which tliis spring is situated. The deed to 
Herr contains the following reservation : 
" Reserving by force and virtue of a direc- 
tion in the said will the right to the devi- 
sees of the tract of land adjoining No. 1, 
on the West, their heirs and assigns, to 
conduct water from the spring on No. 2 to 
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the said premises, and to enter upon the 
said No. 2 for the purpose of laying and 
repairing pipes and keeping the spring in 
proper condition for the conveyance of 
the water." In 1874 the two other 
daughters conveyed their interest in the 
premises to Mrs. Lybe and Mrs. Eshleman. 
On July 22, 1879, Mr. Ilerr began to 
dig a well in the field in which the spring 
is situated. The well is about as far from 
the Marietta turnpike as the spring, and 
is distant from the latter about forty-two 
feet in a southeasterly direction. During 
the first day the well was dug through 
earth only and water was reached, but in 
no great quantity. On July 23, the dig- 
ging was continued. After reaching a depth 
of twelve feet, rock was found. The rock 
was blasted to a depth of two feet further, 
and an abundant supply of water obtained. 
At this pojnt the supply of water at the 
plaintiffs' house entirely ceased ; and the 
further digging of the well was prevented 
by a preliminary injunction. The flow of 
water from the spring thus cut off from the 
plaintiffs remained entirely suspended until 
about Christmas 1879, since which time it 
has run a little at the hydrant in their yard, 
which is the lowest point of supply. After 
the granting of the preliminary injunction 
the well was partially filled up. There 
was considerable conflict in the evidence 
before the Master. * ♦ * * g^^. 
notwithstanding all this, the Master is satis- 
fied, and finds as a fact, that there is some 
communication between the well and the 
spring ; that the taking of water from one 
affects the amount of water in the otlier ; 
that the digging of the well has materially 
injured the spring, from which, since the 
digging, the flow of water lias been 
seriously diminished, to the inconvenience 
and damage of plaintiffs. Exactly how 
this result was produced it is difficult to 
say. The injury does not seem to have 
been caused by an interruption of the sup- 
ply furnished by percolation; for if this 
were the case the filling up of the well, 
even partially, ought to restore the water. 
The Master believes that the injury has 
been caused by some damage done to one 
of the subterranean sources of the spring 
by the cutting or diversion of some stream 



flowing to it in the earth ; but if this be so 
the source or stream so damaged, cut, or 
diverted was one not perceptible by the 
senses, and its existence could not be 
ascertained by any means in the command 
of ordinary men. 

The Master then proceeds to give his 
opinion as to the merits of the case as fol- 
lows : 

That a serious injury has been done to 
the plaintiffs is unquestionable ; but it seems 
clear that, under the evidence as presented, 
they can have no redress in this proceed- 
ing. The case is one of the almost total 
destruction of a spring in which they have- 
rights, by the action of the defendant on 
his own land. It seems, however, to be 
welt settled that the owner of land is 
not entitled to recover for injuries to wells 
and springs situated thereon, if caused by 
the acts of an adjoining owner, if done in 
the exercise of his lawful rights on his own 
soil, and if such rights are exercised with- 
out malice or negligence. The law with 
regard to surface streams is well established ; 
and while there has been much discussion 
and some conflict of decision with regard to 
subterranean waters, the Master is satisfied 
that the great preponderance of authority 
supports the doctrine that an injury caused 
to a subterranean supply of water by the 
lawful acts of an owner of land is, unless 
the stream be well defined and its existence 
known or ea^^ily discernible, or unless the 
injury be caused by negligence or malice, 
damnum ahn(/He injuria. 

In England the law seems to have been 
fixed by the decision in Acton vh, Blundell, 
12 M. & W., 88(). In that case the plain- 
tiff Acton, owned a mill which wa^s operated 
by water flowing from a well dug in his 
own premises by a former owner of both 
the mill and the land in which the well was 
dug. This well the plaintiff had enkrged 
for the purpose of increasing his supply 
of water. The defendant subse(iuently 
opened and sunk a coal mine on his own 
land, at a distance of three-quarters of a 
mile from the plaintiff's well, the effect of 
which was to cut off' the underground veins 
and currents of water which supplied the 
plaintiff's well, and to prevent his operat- 
ing his mill. It was held, that it* the de- 
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fendant, in properly working a mine upon 
his own premises, caused a diversion of the 
water from the plaintiflF's well and mill, he 
would not be liable therefor. 

In Pennsylvania, the question was first 
discussed at any length in Wheatley vs. 
Baugh, 1 Cas., 628. Baugh carried on a 
tannery upon a piece of ground of about an 
acre in extent, upon which was a spring 
which was constantly used in the business. 
A copper mine having been discovered 
upon the adjoining farm, a shaft was sunk. 
The shaft being flooded with water, a steam 
engine was used to pump out the water, 
"which interfered with the operations of the 
miners. Shortly after the engine was 
started the tanyard spring ceased to flow 
and remained dry during the running of 
the engine. When the pumping ceased, 
the spring resumed its usual flow after an 
interval of two weeks. Baugh brought the 
action to recover damages caused by the 
loss of the water. He obtained a verdict 
in the Court below, but the judgment was 
reversed by the Supreme Court, on the 
ground that the evidence showed the spring 
to have been supplied by percolations only, 
and that the interruption of these fonned 
no cause of action. The Court say, how- 
ever : " We have treated the spring as de- 
pending upon percolations alone at the 
point where the mining operations were 
<jarried on ; because the evidence does not 
show that any distinct water-course leading 
to it has been diverted or cut off". If thi?? 
should be shown, and it should also appear 
that it could have been preserved without 
material detriment to the owner of the land 
through which it flowed, the destruction of 
it might be attributed to malice or negli- 
gence." In Whetstone vs. Bowser,5 Cas., 
59, it was held that whore a subterranean 
flow of water had become so well defined 
as to constitute a regular and constant 
stream, the owner of the land above, through 
which it flowed, had no right to divert or 
destroy it to the injury of the person below. 
But the stream in that case was one of those, 
not uncommon in a limestone region, which 
in its course entered a "sink," followed a 
subterranean channel for some distance, and 
then re-appeared upon the surface, its iden- 
tity throughout being unmistakable. 



The question was again discussed in 
Haldeman vs. Bruckhart, 9 Wright, 514. 
Bruckhart was the owner of a tract of 
about sixteen acres of land, on which there 
was a large spring of water. Haldeman 
dug a pit to mine iron ore, about three 
hundred and thirty feet from the spring. 
This pit was about forty feet deep, and 
whenever the steam piunps used to drain it 
were in full operation, the spring entirely 
dried up. When the pumping ceased, the 
spring recovered its natural flow in about 
forty-eight hours. The pit was entered by 
three distinct streams. The action was 
brought by Bruckhart for destroying or 
diverting the spring. Under the ruling of 
the Court below, there was a verdict for the 
plaintiff, but the judgment was reversed by 
the Supreme Court. The Court say : " A 
proprietor of land may, in the proper use 
of his land for mining, quarrying, building, 
draining, or any other useful purpose, cut 
off or divert subterranean waters without 
any responsibility to that neighbor. Some 
of the grounds for the distinction are clearly 
pointed out in Acton vs. Blundell, 12 M. 
& W., 324, and others may be mentioned. 
* * * These appear to us very suflli- 
cient reasons for distinguishing between 
surface and subterranean streams, and de- 
nying to inferior proprietors any right to 
control the flow of water in unknown sub- 
terranean channels upon an adjoiner's land. 
They are as applicable to unknown sub- 
surface streams as they are to filtrations 
and percolations through small interstices. 
Neither can be defined water-courses, 
though they may be definable. * * * We 
think, therefore, that the learned judge in 
the Common Pleas misapprehended what 
had been ruled in Wheatley vs. Baugh. 
The defined water-courses there spoken of 
which a man may not divert to the hurt of 
an inferior proprietor, are not the hidden 
streams of which the owner of tlie soil 
through which they pass can have no 
knowledge, until they have been discovered 
by excavations made in the exercise of his 
rights of property. They are known 
streams to which, if the lower proprietor 
has any rights, they are perceptible, and 
require no sub-surface exploration before 
their course can be defined. We are not, 
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however, to be understood as intimating 
ttet Mi owner may maliciously or negli- 
gently divert even an unknown subterra- 
nean stream to the damage of a lower pro- 
prietor. But in the enjoyment of his land 
he may cut drains, or mine, or quarry, 
though in so doing he interfere with the 
flowage of water in hidden, unknown, 
underground channels. Applying these 
principles to the present case, we are con- 
strained to . say we see no evidence of 
malice or negligence on the part of the de- 
fendants. Mining on their land, as they 
did, was no more than the exercise of their 
legal rights. If in so doing, they interrupt 
an underground stream which supplied the 
plaintiff's spring, it was darfuium ahsque 
injuria, and there was no evidence of such 
a known w#ll-defined water-course under 
ground in the lands of the defendant as 
will enable the plaintiff to maintain an 
action against them for diverting it by their 
mining operations, and thus destroy the 
spring." 

The same doctrine has been asserte4 in 
other States. In New Albany and Salem 
R. R. Co. vs, Peterson, 14 Indiana, 114, 
it was held that if the owner of land made 
an excavation within his own premises, 
thereby draining the well of another, the 
draining being caused by cutting off the 
underground springs or fountains which 
supplied the well, no action would lie. In 
Greenleaf vn. Francis, 18 Pick., 117, the 
phuntiff had dug a well on her own land, 
and drew water therefrom. The defend- 
ant, owning the adjoining lot, dug another 
well on his own ground, and within five 
feet of the plaintiff's well, thereby dimin- 
ishing her supply of water. The Court 
ruled that in the absence of malice the in- 
jury wa^ not actionable. In Delhi yx. 
Youmans, 50 Barb., 81 H, the destruction 
of springs caused by digging upon the de- 
fendant's own land was decided to be dam- 
num absque injuria in the absence of 
malice ; and in the very well considered 
case of Frazier vs. Brown, 14 Ohio, 294, 
it was held that in the absence of anything 
arising from either express contract or 
positive legislation, no action would lie for 
the destruction, in the exercise of a lawful 
right, of a spring, caused by destroying the 



flow of sub-surface waters, which, without 
any distinct, definite and known channel, 
ooze, filter, and percolate in small veins 
from the lands of one into those of his 
neighbor. 

It was, however, strenuously contended 
before the Master, that the rights of the 
plaintiffs were stronger from the fact that 
this claim to the water rested upon a reser- 
vation in the deed to Herr. That this re- 
servation imposed a servitude upon his 
lands, and that it imposed upon him a duty, 
as it were, of allowing the waters in his 
lands to flow into the spring of the plain- 
tiffs, and restrained him from any acts, 
even upon his own property, which would 
interfere with the supply. But it is difii- 
cult to see why this should be so. Surely 
the rights of the plaintiffs cannot be greater 
than they would be if they owned the land 
upon which the spring stands, and a strip 
of ground leading from their own premises 
to it, in which pipes could be laid, and by 
which access to it could be had. In that 
case the water would be entirely theirs; 
but the case would, in the MavSter's opinion, 
be ruled by the principles laid down in th©^ 
decision cited. A somewhat similar ques- 
tion was recently decided in Brain vs, 
Murfell, in the High Court of Justice, Court 
of Appeal, and reported in 20 American 
Law Register, page 98. In that case 
Brain and Marfell, being adjoining land 
owners, the latter sold to the former a well 
or spring with the sole right to all the 
water obtainable therefrom, with the right 
to lay pipes and conduct the water to his 
dwelling house, with the right of entry for 
repairs or other proper purposes, and with 
the further declaration that the spring or 
well should be the absolute property of 
Brain, and with the further covenant that 
he should use,,po8se8s and enjoy it without 
any interruption or disturbance by Marfell 
and his assigns. Marfell sold a portion of 
his land to a railroad company, which made 
a tunnel through the premises and thereby 
destroyed the spring. For this injury 
Brain brought suit against Marfell, relying 
upon the terms of the agreement. It was 
held that while the action was perhaps not 
properly brought, as the company were not 
the assigns of Marfell, yet, admitting that 
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they were, the defendant had not, by convey- 
ing the spring in the manner set forth, de- 
prived himself of the right to make improve- 
ments on his land, and that the agreement did 
not prevent him from interfering by means 
of underground operations with the flow of 
water before it reached the spring head. 
Under the grant from Marfell, the rights of 
Brain were certainly greater as against his 
grantor than the rights of the plaintiffs in 
this case against Herr. The rights re- 
served for the plaintiffs by the executors 
of Mr. Lightner's will are the rights to 
conduct water and to enter upon the land 
for the purpose of laying and repairing 
pipes and keeping the spring in good 
order. 

It was further argued that the conduct 
of the defendant showed malice. Malice 
and negligence must be proved, and while 
the Master thinks it most unfortunate that 
the defendant should have selected the spot 
chosen by him for digging his well, and 
while it would seem that having a field of 
thirty acres at his command, he need not 
have dug so close to the spring of the 
plaintiffs, yet he cannot, from this mere 
fact of proximity, find that the defendant 
was actuated by malice. 

Upon all the facts of the case, the Master 
is of opinion that the bill of the plaintiffs 
should be dismissed, and he so recommends 
to the court. 

Exceptions were filed by both plaintiffs 
and defendant to this report before the 
Master, which were overruled by him; where- 
upon the matter came up for argimient in the 
Common Fleas on exceptions filed in that 
Court. 

S. II , Ilet/nolih^ i Solicitors for plain- 
U, Mr Mull en, \ tiffs. 

The defendant bought the land with the 
servitude, and was bound to know that the 
water to this spring came from the land, 
even if the spring was supplied from per- 
colations. 

Wheatley v», Baugh, 1 Casey, 528. 

This is a servitude. 

Smith v«. Adams, 6 Paige, 435. 

Washburne on Easements, 17, 195, 205. 

Where Equity attaches, it retains juris- 
diction for all purposes. 



Washburne on Easements, 363,890. 

The Master has a right to assess dam- 
ages. 

Allison's & Evans's appeal, 27 P. F. S., 
221. 

Ik G, EMeman, ) Solicitors for de- 
•/. B, Grnod, ) fendant. 

Right reserved to conduct water. 
Brain vat, Marfell, 20 Am. Ijaw Reg., 
93. 

As to reservation. 

Clair vs, Ridgway, 5 Norris, 529. 

As to percolation. 

Wheatley va. Baugh, 1 Casey, 528. 

Ilaldeman v». Bruckhart, 9 Wr., 51-i. 

As to damages. 

Wier and Bell's app., 32 P. F. S., 209. 

Jan. 13, 1883, Decree of Court. 
It is ordered, adjudged and decreed a.<* 
follows, to wit: 

1. That the exceptions filed to the re- 
port of the Master be dismissed. 

2. That the report of the Master be con- 
firmed. 

3. That the bill of plaintiffs be dis- 
missed. 

4. That i)laintift*s pay the costs of this 
proceeding. 

Note. — See Chesley tJ«, King, 27 Albany Law 
Jour., 190, and Bliss vs. Greeley, 45 N. Y., 671. 
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Q. S. OF LUZEKNE COUNTY. 

' Commonwealth vs. Conrad Schaub. 

InJIrtwcHt, Motion to (juaxh — (^ounf^ 
I>vplirfff/ of — Litfwrr Law — SeUhu/ 
on Snniiat/ — AHowituf liquor to he 
drank OH itr with in the j>remii<ef^. Art 
of JfJ Frhrnary, LSo-"), Pur. Diij,, O^dy. 
pL, .is. Art of I? April, ISr'r,, Pur, 
Diij,, !(U1, ;y/., 76'. 

The act of 26th February, 1855, so I'ar as it 
was intended to apply to the sale of intoxicathig^ 
liquors on Sunday, was rejH'aled and supersedea 
by the act of 12tli of April, 1875. . This is ap- 
parent not only from the fact that the act of 
18T5 is later in date, and contemplates a new 
classification of dealers in liquor, and of the 
rates to l)e paid for license, but also from the 
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change in the penalties impoKed for violations of | 
the law. 

An indictment which charges in one count | 
the offence of selling liquor on Sunday, and also j 
the offence of knowingly allowing^ liquor to be i 
drank upon the premises, is bad for duplicity. 

Motion to quash indictment. ! 

February 11, 1884. Opinion by Wood- ' 
ward, J. 

The indictment in this case charges that ' 
the defendant did, on the twenty-first day | 
of October, A. D., 1888, the said twenty- 
fist day of October being then and there 
the first day of the week, commonly called 
Sunday, " sell, trade and barter in vinous, 
spirituous, malt and brewed liquors, the 
same being wine, brandy, gin, whisky, 
rum, porter, ale and beer, and did then 
and there sell and caused to be sold to 
John G. Davis and Philip Price, and know- 
ingly allowed and permitted vhious, spirit- 
uous, malt and brewed liquors to be drank 
on and within the premises and house oc- 
cupied by the said Conrad Schaub, the 
pame being wine, brandy, etc., contrary to 
the form of the Act of Assembly in such 
case made and provided, etc." 

The act of 26th February, 1855— Pur. 
p. 946, pi. 38 — provides that " it shall not 
be lawful for any person to sell, trade or 
barter in any spirituous or malt licjuors, 
wine or cider, on the first day of the week, 
commonly called Sunday, or for the keeper 
or keepers of any hotel, inn, tavern, ale 
house, beer house, or other public house or 
place, knowingly to allow or permit any 
spirituous or malt li(|uora, wine or cider, to 
be drank on or within the premises or 
house occupied or kept by such keeper or 
keepers, his or their agents or servants, on 
the said first day of the week." 

The act of 12th April, 1875— Pur. 
2081, pi. 16 — is in these words: " It shall 
not be lawful for any person, with or with- 
out license, to sell to any person any in- 
toxicating drink, on any day on which 
elections are now or hereafter may be re- 
quired to be held, nor on Sunday, nor at 
any time to a minor, or to a person visibly 
affected by intoxicating drinks." 

The penalty provided in the act of 1855 
is fifty dollars for each and every violation 
of the section which prohibits the sale of 
liquors on Sunday. 



The penalty under the act of 12th Apni, 
1875, for a violation of any of its pro- 
visions, is "a fine of not less than two 
hundred, nor more than five hundred dol- 
lars, with the costs of prosecution, and to 
stand committed until the sentence of the 
court is complied with, not exceeding 
ninety days, etc." 

It is a noticeable fact, that, while the 
act of 1875 makes selling liquor on Sunday 
a serious offence, and materially increases 
the penalty and punishment, it entirely 
omits the provisions contained in the act of 
1855, relative to allowing li(|uor to be 
drank ," on or within the premises," on 
"the said first day of the week." 

The indictment before us contains but a 
single count, and seeks to convict the de- 
fendant, not of one offence, but of two 
offences, which, under the statutes to which 
we have called attention, are entirely dis- 
tinct and independent of each other, and the 
penalty and punishment of which are en- 
tirely diverse. Can such an indictment 
be sustained ? 

It seems to us that the present case falls 
within the general rule of criminal pleading, 
that two distinct offences cannot be charged 
in one and the same count. And that the 
offences charged are distinct, is sufficiently 
clear. The familiar doctrine that a later 
stiitute, in regard to the same subject 
matter, repeals a former statute when re- 
pugnant and irreconcilable, even without 
repealing or negative words, is so firmly 
fixed and grounded in the law, and so 
abundantly illustrated in almost every 
volume of our reports, as to need nothing 
beyond its statement. The act of 26th 
February, 1855, so far forth tis it was in- 
tended to apply to the sale of intoxicationg 
litjuors on Sunday, was repealed arul 
superceded by the act of 12th April, 1875. 
This is apparent, not only from the tact 
that the act of 1875 is later in date, and 
contemplates a new clavssificatiou of dealers 
in liquor, and of the rates to be paid for 
license, but also from the change in the 
penalties imposed for violations of the law. 
These changes are sul)stautial and radical. 
Instead of a fine of fifty dollars for each 
offence, the minimum penalty is fixed- at 
two hundred dollars, with a j)rovision for a 
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greatly increased punishment, upon a 
second or subsequent conviction. 

The indictment before us was evidently 
framed under the act of 1855. It charges 
in one count the offence of selling liquor on 
Sunday, and also the other offence of 
knowingly allowing liquor to be drank upon 
the premises. The copulative conjunction 
"and" is used in the indictment, while the 
statute employs the disjunctive conjunction 
"or," so that, even under the act of 1875, 
it would seem that the offences were in- 
tended to be twofold and distinct, rather 
than one, or parts of one offence. How- 
ever this may be, it still remains true, that 
the indictment is based upon a statute a 
portion of which at least (and that the 
material portion in this inquiry) has been 
repealed, and is therefore obsolete. If it 
be contended that the other portion of the 
act of 1855, realtive to allowing licjuor to 
be drank upon the premises, is still in 
force, then the reply must be, that the 
offences laid in the indictment are twofold 
and distinct, and not such as can be 
charged in a single count. In cither case, 
the indictment would be bad. 

The motion to (juash the indictment is 
granted. 



S^^ 4 ^««# 



(George Socher's Appeal. 

Appeaj. From the Decree of the Court of 
Common Pleas No. 1, of Allegheny Co. 

Equity — Parol truHt in lands — Truntee 
— Evidence, 

Where land is devised on the promise of 
the devisee to hold it for tlie use of another, 
and part of the land has been sold by the 
devisee to an inuoeent purchaser for value, 
and the residue devised to another, the 
cestui que trusts may maintain a bill in 
equity against the devisee of their trustee 
for the recovery of the land devised, and 
an account of the proceeds of the land sold, 
and of rents, etc., if any were received by 
such devisee of the trustee. 

Where ejectment affords a complete 
remedy as to the land yet unsold, but as 



to that already sold the plaintiffs are en- 
titled to an account as cestui qu^. trust $y 
they are not bound to split up their claim, 
but may proceed in equity for a settle- 
ment of all their rights in the premises. 

The testimony of a single witness is 
sufficient to establish a parol trust in lands. 

Decree affirmed, and appeal dismissed. 

Opinion by Sterrett, J. 

. 14 Pitts. Leg. Jour., 281. 



Geist's Appeal. 

Appeal from Court of Common Pleas No. 1, 
of Allegheny County. 

Assign7nent for benefit of creditors — 
Distribution of — (^laimant — Control 
of fund. 

A. made a general assignment for the 
benefit of creditors, but had pre\dously 
assigned to part of his creditors " as col- 
lateral security," a claim against the city 
of Pittsburg. The city never accepted or 
recognized the assignment, and paid the 
money due A. to his assignee, who distrib- 
.uted it generally amongst the creditors. 

Held^ on appeal (reversing the Court 
below and affirming the auditor's finding), 
that the holders of the assigned claim did 
not have a claim on the fund that could be 
enforced as against the general creditors. 

To make an assignmentvalid the assignor 
must not retain any control of the fund, 
any authority to collect it, or any power of 
revocation. The transfer must be of such 
a chai*acter that the fund-holder can safely 
pay, and is compelled to do so, though for- 
bidden by the assignor. 

Christmas vs, Russell, 14 Wallace, ap- 
proved and followed. 

Upon the distribution of an assigned 
estate a claimant upon the fund must claim 
by and through the assignment, and not 
adversely to it. 

O'Kie's Appeal, 9 W. & S., 156; Jef- 
fries' Appeal, 9 Casey, 89 ; Bush's Appeal, 
15 P. F. S., 366; Wylie's Appeal, 11 
Norris, 196 ; Strickler's Appeal, 10 W. N. 
C, 585; Williams' Appeal, 18 Id., 217, 
approved and followed. 

Decree reversed. 

Opinion by Paxson, J . 

14 Pitts. Leg. .Jour., 299. 
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C. p. OF COLUMBIA COUNTY. 

S. B. Erickbanm vs. School Directors of 
Benton. 

Prelwiinary injunction — Schools — Text 
Books — School D irecfors — A cts of 
8th May, ISoi, and 2oth May, 1871. 
Purd, Dig. ^Uj />'• o^y ^^d 260, pi. 
148-9. 

The fp-anting or refusing a prelimiuary injunc- 
tion is largely discretionary with the Court. It 
iii usually refused where there has been delay in 
making complaint, or where issuing it will pro- 
duce more injury to others than advantage to the 
complainant. 

The provisions of the Act of 1854, which 
re<iUH^ that the meeting at which text-books 
may be adopted for a school district shall be 
held after the election of teachers, and that it 
shall be composed of the directors and the 
teachers, are mandatory, and must be observed. 
The Legislature, having full knowledge that 
School Directors are not always elected because 
of their acquaintance with books, made it obli- 
gatory upon them, in the performance of an im- 
portant duty, to discharge it in the presence, 
and, impliedly, with the aid of persons ha\ing 
the requisite knowledge. 

Motion to dissolve preliminary injunction, 
August 18, 1880. Opinion by Elwell, P. 

The school directora of Benton school 
fctrict, at a special meeting held on the 
ITth of June, 1879, by a unanimous vote, 
passed a resolution adopting a series of 
text books, therein designated, for use in 
Ae schools of the district for the ensuing 
three years. No school teachers were 
present at the meeting, and none had then 
^en elected for the current school year to 
t«ach in that district. In pureuance of the 
resolution, arrangements were made in 
writing with the agent of the publishing 
house of the books, to supply them for 
three months at a certain price, and if, 
^ft«r that time, it was desired that the 



house should furnish the books, they were 
to be furnished at a certain named discount 
from catalogue wholesale prices. 

Under this arrangement a box of the 
books was shipped by the publishers to J. 
J. McHenry, one of the directors, accord- 
ing to agreement, which was subsequently 
returned, the books being unused. 

This preliminary injunction was granted 
to restrain the use of any books other than 
those adopted by resolution of June 17th, 
1879. 

The jurisdiction of school directors over 
the subject of text books for the schools of 
their district, is derived from and is regu- 
lated by acts of Assembly, passed on the 
8th day of May, 1854, and the 25th day 
of May, 1871, Purd. Dig. 244, pi. 55, 
and 260, pi. 148-9. By the 25th section 
of the act of 1854, it is enacted as follows: 
" Immediately after the annual election of 
teachers in each school district of the state, 
and before the opening of the schools for 
the ensuing term, there shall be a meeting 
of the directors or controllers and teachers 
of each district, at which meeting the di- 
rectors or controllers shall select and decide 
upon a series of school books in the differ- 
ent branches to be taught during the ensu- 
ing school year, which books, and no other, 
shall be used in the schools of the district 
during said period." 

By the act of 1871, the directors are 
forbidden to make any change in the series 
of text books more than once in three 
years. Any violation of this provision is 
made a misdemeanor, and subjects an of- 
fending director, on conviction, to a fine 
not exceeding two hundred dollars, and to 
removal from office. 

School directors may be enjoined from 
adopting a new series of text books except 
at the time prescribed by law. McNutt vs. 
School Directors of Chartiei's, 22 Pitts. 
Law Jour., 42. That is, if they, at a 
meeting constituted as required by the act 
of Assembly, have adopted a series of text 
books, no change shall be made until three 
years thereafter. 

Whether the meeting of the 17th June, 
before the election of teachers, was a legit- 
imate meeting for the purpose of adopting 
text books for the schools, or not, depends 
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upon the proper constructiou of the statute. 
If that portion of the act which relates to 
the presence of school teachers is merely 
directory^ the directors might legally act in 
their absence ; but if it is mayidatory^ the 
action in their absence was invalid, and does 
not preclude the directors from proceeding 
according to law in the discharge of their 
duty. 

It is not always ea.sy to determine to 
which class the provisions of a statute 
belong. It is impossible to reconcile all the 
decisions of the courts upon the subject ; 
but by reference to a few of them which 
appear to be proper aids to the construction 
of the statute in question, we may arrive at 
the intent of the Legislature in regard to 
the subject under consideration. 

Words in a statute which relate merely 
to the time or manner of doing an act may 
be considered directory ; but where they 
relate to the powers to be exercised, they 
are in general imperative. Bladen v«. 
Philadelphia, 10 Smith, 466. Where the 
thing directed to be done is of the essence 
of the thing required, the statute is manda- 
tory. Norwegian Street, 31 Smith, 349. 

Where the directions of a statute are 
given with a view to the proper, orderly, 
and prompt conduct of business merely, the 
provision may be regarded as directory. 
But where the fair interpretation of a stat- 
ute which directs acts or proceedings in a 
certain way shows that the Legislature in- 
tended compliance with such provision to 
be essential to the validity of the act or 
proceeding ; or, where some antecedent 
and pre-requisite condition must exist prior 
to the exercise of the power, the statute 
must be regarded as mandatory. Homer 
City vs. Omaha, 7 U. S. Dig. N. S. 804, 
pi. 127. And, although the language of a 
statute is simply enabling, yet, if it confei*s 
a power which concenis the jmhlir as well 
as individuals, it is not merely permissive, 
but is mandatory. People vs. Supervisors, 
11 Abb., N. Y., 35 ; Mason vs, Tearson, 
9 How., 248. 

To say that a statute is directory, ap- 
proaches 80 near legislative discretion, that 
this rule ought to be applied by the courts 
with reluctance, and only in cases where 
public mischief would otherwise occur. 



Bishop on Statutory Crimes, 256, and note 
8. Dryfus vs. Bridges, 12 Miss., 247. 

In the light of these reasonable rules, I 
am led to the conclusion that the provisions 
of the act of 1854, which require that the 
meeting at which text books may be adopted 
for a district shall be held after the elec- 
tion of teachers, and that it shall be com- 
posed of the school directors and the teach- 
ers^ are mandatory, and must be observed. 
The power conferred upon the directors is 
for the benefit of the people of their dis- 
trict. The Legislature, having full knowl- 
edge that school directors are not always 
elected because of . their acquaintance with 
books, made it obligatory upon them, in the 
performance of an important duty, to dis- 
charge it in the presence, and, impliedly, 
with the aid of persons having the requisite 
knowledge. 

It follows from this conclusion that the 
resolution of the directors of the 17 th of 
June, 1879, was invalid^ and does not stand 
in the way of a selection and decision upon 
a series of school books at a meeting to be 
held according to the provisions of the act 
of Assembly. 

The granting or refusing a preliminary 
injunction is largely discretionary with the 
court. It is usually refused where there 
has been delay in making complaint, or 
where issuing it will produce more injury to 
others than advantage to the complainant. 

In this case, during one whole year, 
other school books than those designated in 
the resolution have been procured and 
used by the patrons of the schools with the 
consent of the directors, and no steps have 
been taken by the complainant to enforce 
the resolution before mentioned. In fact, 
as a school director, he voted to reconsider 
that resolution. 

I refer to that fact, not for the purpose 
of affecting the record of the secretary by 
the affidavits, but as a reason why the 
complainant is not entitled to invoke in his 
behalf the strong arm of the law. 

Injunction dissolved. 
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O. C. OF LANCASTER COUNTY. 
Margaret Bishop's Estate. 

Decedent a'' estates — Executors and ad- 
tniytistrators — TrnateeSy Dutien of — 
Fraud mufit he proved — (Joifuni scions. 

An executor is not lK)uiid to invest the money 
shown by his account to be in his hands, until a 
suitable person is appointed as trustee by the 
Court to take charge of it. It is tlie duty of the 
eeHtiis que trustent to see that such trustee is ap- 
pointed ; in case tliey neglect to do so the exec- 
utor is not liable for interest on such fund. The 
trustee is not liable for the same in the absence 
of fraud or collusion on his part, nor is it incum- 
bent on him to collect such interest from the 
executor. 

B., by her last will and testament, directed 
that after the payment of her debts, funeral ex- 
penses and costs of settling her estate, the bal- 
ance should be placed at interest by a proper 
person appointed by the Court, who should give 
sufficient security, etc., and that such trustee 
should pay said hiterest to her two sons in eciual 
{shares during their natural life. Her executor 
filed his account in 1880, three years after the 
death of decedent, and in 1882, E, father of the 
executor, was app<iinted trustee under said will. 

Beld, that m the absence of fraud, collusion 
or intermingling of the trust funds with his own, 
the trustee was only liable for legal interest from 
the time of his receipt of the trust moneys up to 
the date of the filing of his account. 

Held, furthery that the estate being all person- 
alty and having been in the trustee's hands but 
litUe over one year, he ought not to receive five 
per cent, commissions on the fund. 

Excej>tion8 to Auditor's report. 

The facts of this case are sufficiently 
set forth in the opinion of the court. 

/>. (r. Baker y for exceptionvS. 

B. Frank F^hhman^ contra. 

Jan. 19, 1884. Opinion by Patterson, 
A. L. J. 

The learned auditor made his report to 
this court on the estate of the decedent, and 
the following exceptions are filed thereto : 

Ist. The surcharge of $340.96 for inter- 
est charged against John Eby, the ac- 
countant, from July 7, 1880, to May 27, 
1882. 

2d. The disallowance of $160.00 com- 
missions of John Eby, the accountant, for 
which he took credit in his account. 

The accountant in this case is a trustee 
appointed by the Orphans' Court on March 



4, 1882 on the petition of Rufus G. 
Bishop and E. D. Bishop. His appoint- 
ment was made under directions contained 
in decedent's last will and testament, as fol- 
lows : " My estate remaining after the 
payment of my debts, funeral expenses, 
and costs of settling my estate, be placed 
at interest by a proper person to be ap- 
pointed by the court, who shall give suffi- 
cient security," etc. lie shortly after said ' 
appointment assumed the duties of the 
trust, and received from the (?xecutor of the 
decedent, the trust rorpus to wit: $8012.91. 
In his account filed May 12, 1883, he 
charged himself with that corpus, and with 
six per cent, interest on the same up to 
June 27, 1883, nine days beyond the day 
the account was presented and read in the 
Orphans' Court for confirmation nisi. 
There is no evidence that this trustee made 
or received more than six per cent, legal 
interest on the estate which came into his 
hands, and how any more can be de- 
manded of him by law or e(|uity, we can- 
not perceive, unless it can be made to ap- 
pear, as the auditor manifestly assumes, 
that this trustee by collusion between him- 
self and his son Addison Eby, who was the 
executor of Margaret Bishop's estate, did 
something, or permitted something to be 
done of a fraudulent character, to reduce 
the legitimate estate of the decedent. It 
is the opinion of the Court, that unless 
fraud is clearly proven on the part of the 
accountant, he having charged himself with 
the principal and legal interest for every 
day since he received the money, no nde 
of equity would recjuire him to do more. 
We say nothing now to his credits or 
claims of commissions. 

It is true that in the Orphans' Court, 
there is no iron rule established, and every 
case must necessarily depend upon its own 
peculiar circumstances. We must, there- 
fore, look at the circumstances of the case 
and the legal position of each of the per- 
sons concerned in the disposition of this 
estate. The auditor has charged the ac- 
countant with one year, or about eleven 
months' interest on this fund, which he 
says the executor should have realized by 
investment, and this trustee should have 
demanded and received. It will be seen 
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that Addison Eby was executor of the last 
will and testament of decedent. He says 
th2\,t the estate was all personal, and that 
the decedent died April 6th, 1877, and 
that he filed his account on the estate on 
May 19th, 1880, some three years after 
her death, showing a balance in his hands 
of $3012.91. He swears that the non- 
payment of a balance due by Mr. Habecker 
on a bond owing the estate, delayed the 
filing of the account, he having made an 
assignment, until March, 1880. That he, 
the executor, wrote to the two legatees in 
the west, testatrix's sons, Rufus C. and 
Edwin Bishop, to whom was given the in- 
terest of the net estate in equal shares 
during life, and at their death the estate to 
go to their respective children — that he 
wrote telling them to get a trustee, that 
his account had been filed, and the estate 
was now ready for a trustee, and that dur- 
ing the time he, the executor, met Riifus 
Bishop, one of the legatees,' and told him 
personally about having a trustee ap- 
pointed. There is no testimony contradict- 
ing that statement. 

Now, was the executor bound to invest the 
fund under these circumstances ? The terms 
of the very will he administered forbade it. 
Could he know when a trustee would de- 
mand the funds? The executor swears he 
at once, after filing his account, informed 
those entitled to the annual interest. If 
that is the fact, and it is not disputed, upon 
whom dots the blame fall for the omission 
to put the fund at interest ? Certainly not 
on the executor. The estate was in his 
hands only to pay over to the trustee, 
as the will itself stated " to a proper person 
to be appointed by the Court, to take 
charge of the net estate after deducting 
debts, expenses," etc. It has been ruled 
in Hess' estate, 18 P. F. S., 454, that an 
assignee is not bound to invest a trust fund, 
because he may be called on to distribute; 
and in this estate could the executor reason- 
ably suppose anything else than that the 
beneficiaries under the will of decedent, 
they .both having attained their majority, 
would at once choose a trustee to invest 
the fund, that they might obtain the earli- 
est benefits. 

If then the executor is not in default, 



how can. the trustee be charged with neg- 
lect when be received the estate from the 
executor — received- all the estate in the 
executor's hands, according to his account 
duly filed and confirmed? How, or on 
what principle can this trustee be sur- 
charged with the interest claimed to have 
accrued previous to his appointment ? If 
it had been shown that this trustee made 
more than six per cent., if it had been made 
to appear that he bad mingled this trust 
fund with his own moneys, if he had been 
grossly delinquent in any way, he might 
be charged with more than simple interest ; 
and then the doctrine ainnouncedin Parker's 
Estate, 14 P. F. S., 307 ; Hughes' Minors' 
Appeal, 3, P. F. S., 500, and Hess' Estate, 
Bupra^ cited by the auditor, might possibly 
be apj)lied to this case. But those cases 
are not at all identical with this one. The 
case of Shirk's estatQ, 1 Lancaster Bar, 
No. 29, is also different from the one we 
are now considering. 

The question of collusion mentioned by 
the auditor, and seemingly entertained by 
him, we will briefly notice. Was there 
collusion or fraud between fatjiier and son 
in tliis transaction? Is there any proof 
whatever to support the allegation ? Fraud 
must always be proven, and cannot be pre- 
sumed. Fraud, in fact, is for the jury, and 
therefore it was competent for the auditor 
to find fraud if supported by proof. But in 
looking at the notes of testimony returned, 
we cannot see any proof of that kind. The 
relation of father and son must alone have 
suggested collusion, for beyond tliat cir- 
cumstance we can find no ground for the 
conclusion. There is no proof of collusion 
or fraud of any kind, that we can see. It 
does appear that the executor, the son, de- 
layed filing his account, for the reasons 
stated, for three years after Margaret 
Bishop's decease ; but there is no evidence 
that John Eby, the father and trustee, even 
knew of his son holding the executorship 
of tiiat estate until lie came to be appointed 
trustee and receive the money. \Ve think 
under the whole evidence submitted, if the 
auditor did find fraud or collusion between 
this accountant and the executor, that we 
should set aside that finding, and we there- 
fore do set aside the same. The auditor, 
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we are of opinion, erred in surcharging 
this trustee "with $340.96 interest, and the 
first exception is sustained. 

At to the amount of commissions charged 
by this trustee, we are of the opinion that 
the second exception must be sustained in 
piart. It must be borne in mind that this 
tanistee's time of service is but about one 
year. The corpus of the trust is person- 
alty. It involved no management or care 
of real estate. The commission charged 
by the trustee therefore, of $160, is more 
than an adequate compensation, while the 
taking away of all compensation is, we 
think, too harsh in the absence of any man- 
ifest delinquency on his part. ' We sustain 
the second exception in part, and fix ac- 
countant's commissions at $46, and order 
that the costs of audit be paid out of the 
funds of the estate by the trustee. 

And we now recommit the report to the 
same auditor, to state and report as found 
and directed in the foregoing opinion, and 
without asking increase of audit fees. 

Report* recommitted. 



Hsswns. 



Q. S. OF LANCASTER COUNTY. 
Commonwealtli vs. Henry Nelson. 

Desertion — Oonvirfs^ diseharcje of^- 
Aet of 13th June, 18S-3, I\ Z., 99— 
Interpreted. 

A person sentenced for desei-ticni, under the 
Criminal Co<le of Pennsylvania, and imprisoned 
in default of a compliance with the order of 
court to pay maintenance and costs, is not a con- 
vict in the sense in which the word is used in 
the Act of 13th of June, 1883, and is not entitled 
to be discharged under said Act of Assembly. 

The word '* convict'* in said act means a 
criminal sentenced to some fixed or definite term 
of imprisonment, and not one imprisoned for a 
non-compliance of a sentence of the Court. 

In re application of Henry Nelson to be 
discharged from the Lancaster county 
prison under Act of 13th June, 1883. 

The petition represents that the appli- 
cant was charged with desertion in the 
Court of Quarter Sessions of Lancaster 
connty, and on hearing of the case by the 



court, he was ordered on November 24, 
1883, to pay to Abbie Nelson, his wife, the 
sum of $1 .50 per week for the maintenance 
of herself and child so long as they remain 
separate and apart, and to pay the costs of 
prosecution, and enter into recognizance 
with security in the sum of. $300, for the 
faithful performance of the order, and to 
stand committed until said order is com- 
plied with ;' that by reason of his insolvency 
he is unable to pay the costs and comply 
with the order of the court, and therefore 
prays the court to grant an order for his 
discharge under the Act of 13th June, 1883. 

Charles 2V^. Sprouly for applicant. 

February 25, 1884. Opinion by Liv- 
ingston, P. J. 

The Act of Assembly under which this 
appYication is made, declares, "That from 
and after the passage of this act, the com- 
missioners of the several counties of this 
Commonwealth, shall be and they are 
hereby authorized, upon the order of the 
Court of Quarter Sessions, or in vacation 
of a law judge thereof in the exercise of its 
or his discretion, and upon such tenns as 
said court or judge, as aforesaid may im- 
pose, to discharge from prison without 
delay and expense of any proceedings 
under the insolvent laws of this Common- 
wealth, every convict w^ho shall have 
served out his or her term of imprisonment, 
and who shall have been committed for 
non payment of costs, notwithstanding such 
convict shall not have paid the costs of 
prosecution, fine, or made restitution, or 
paid the value of the stolen goods or prop- 
erty: Provided, That in the opinion of 
said commissioners such convict is unable 
to pay or restore the same, and provided 
that such discharge shall not prevent the 
Commonwealth or any person interested in 
such payment or restitution, from proceed- 
ing by action to recover the same from the 
property of such convict ; but no such con- 
vict shall be so discharged until he or she 
shall have made, under oath or affirmation, 
duplicate schedules of all his or her pro- 
perty, real, personal or mixed, so far as he 
or she can ascertain the same, one of which 
shall be filed among the papers of the said 
prison, and the other with the Clerk of 
the Court of Quarter Sessions ; Provided, 
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further^ That nothing in said proceedings 
shall either add to or take from the liability 
of said county for costs, under existing laws 
of this Commonwealth." 

Henry Nelson is not a convict, or at least 
not such a convict as described in this act. 
He was not sentenced to any term of im- 
prisonment. He was directed to pay, and 
give security for the payment, of certain 
weekly sums or allowances, and to pay the 
costs of prosecution, and in default to stand 
committed to the county prison until he 
comply with the order of the court. He 
has not complied with the requirements of 
the order, and therefore has not served out 
his term of imprisonment, even if his appli- 
cation was properly made. 

The act of 1883 does not apply to this 
• case. There is an act under which he may 
be entitled to be discharged. We refer to 
the Act of April 15th, 1869, P. L., 75, 
" A supplement to the act for the relief of 
wives deserted by their husbands in the 
county of Lancaster, and other counties, 
approved 27th February, A. D. 1867,'' 
whach declares, " That whenever the Court 
of Quarter Sessions of any county in the 
Commonwealth shall, under the second sec- 
^ tion of the act to which this is a supple- 
ment, commit the person complained of to 
the county prison, there to remain until he 
comply with their order to give security, 
et cetera, it shall be lawful for the said 
Court, at any time after three months, if 
they shall .be satisfied of the inability of 
said person to comply with the said order 
and give security, to discharge him from 
imprisonment." We therefore decline to 
make an order for the applicant's discharge 
upon his present petition, under the act of 
1888. 



Q. S. OF LANCASTER COUNTY. 
Commonwealth vs. Henry A. Young. 
Fornication and bastardy — Convicts^ dis- 
charge of — Construction of Act of 13th 
June, 1883, P, L., 99, 

The Act of 1888, authorizing the Commis- 
sioners of tlie several counties of this State, upon 
tiie order of Court, etc., to discharge convicts 
from prison without delay and expense of pro- 
ceedings under insolvent laws, does not apply to 
a person convicted for fornication and bastardy. 



In case of a non-compliance of the order of the 
Court, such defendant can only be discharged 
under the Acts of 16th June, 18B6, and January 
24, 1849, as an insolvent debtor. 

In re application of Henry A. Young, 
to be discharged from the Lancaster county 
prison under the Act of June, 1883. 

On November 24, 1883, Henry A. 
Young was convicted of the offence of for- 
nication and bastardy in the Court of 
Quarter Sessions of Lancaster county, and 
was ordered to pay Amelia Swartz, the 
prosecutrix, the sum of $88, and an addi- 
tional sum of $1 per week until July 29, 
1889, to give bond with approved security 
in the sum of $300 for the faithful per- 
formance of the order; to pay a fine of $1, 
costs of prosecution, and stand committed 
until the sentence of the Court is complied 
with. 

On February 22, 1884, the applicant 
presented his petition to the Court, setting 
forth the facts as above given, alleging that 
he was unable to comply with the order of 
the Court, and prayed to be discharged 
under the Act of 1883. 

Charles N. Sproul, for applicant. 

February 25, 1884. Opinion by Liv- 
ingston, P. J. 

There was no such sentence in this case 
as would bring the ' applicant within the 
terms, or entitle him to the benefit of the 
provisions, of the Act of 13th June, 1883. 
No definite t^rm, no term of imprisonment, 
was imposed upon him. He has therefore 
served out no such term ; he has simply not 
complied wuth the order of the Court. We 
can therefore make no order for his dis- 
charge upon his present application under 
the Act of 1883. If he is entitled to be 
discharged, it must be in the old way, 
under the acts of 16th June, 1836, and 
January 24, 1849, as an insolvent debtor. 



Q. 8, OF LANCASTER COUNTY. 
Commonwealtli vs. Alfred Turner. 

Assault and Battery — Convicts, dis- 
charge of— Act of 13th June, 1883— 
P, L., 99. 

A defendant convicted of assault and battery 
and sentenced to pay fine and costs only, is not 
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entitled to his discharge under the act of 13th 
Jane, 1883, authorizinfi: County Commissioners, 
npon the order of the Court, to discharge con- 
ricts immediately on the termination of their 
sentence, without the delay and expense of pro- 
ceedings under the insolvent laws. 

In re application of Alfred Turner, to 
be discharged from the Lancaster county 
prison, under the Act of 18th June, 188Ji. 

On January 24, 1884, the applicant in 
this case was convicted and sentenced in 
the Court of Quarter Sessions of Lancaster 
county, for assault and battery. Having 
been unable to coniply with the order of 
the Court, to pay a fine of $5 and costs of 
prosecution, in default of which he was 
committed to the Lancaster county prison, 
on February 26, 1884, he made application 
for his discharge, under the Act of 13th 
June, 1883. 

Charles N. Spnmly for applicant. 

February 26, 1884. Livingston, P. J. 

Order to discharge applicant refused, for 
the reasons given in the opinions in Com- 
monwealth vs, Henry Nelson, and Common- 
wealth r*. Henry A. Young, this day filed. 



#»^# <»/ §m$' 



The Pittsburgh Southern B. B. Co. vs. 
Taylor. 

Error to the Common Pleas of Washington 
County. 

Railroad Company — Xeijliifvnre — Ob- 
St ruction in public highway — Contrib- 
utory negligence — Damages — Compen- 
mtory — Vindictive, 

Where a defendant's railway cai-s had 
been overturned near the side of a high- 
way crossing the track, and the plaintil^'s 
horse had been frightened by them the 
day after, it was error to permit the plain- 
tiff to show that the cars were not removed 
for several days afterwards. The inquiry 
should be limited to the time of the plain- 
tiff's injury. Neglect of removing after 
diat time could not have caused his injury. 

In such a case it was error to admit 



evidence in regard to the character of the 
crossing as respects danger if a horse 
should scare at an obstruction. The de- 
fendant company were not responsible for 
the condition of the turnpike road. 

It was error for the court to instruct the 
jury "that the defendant was in law bound 
to be possessed of the proper appliances 
by which it could at once remove the over- 
turned cars, if their position w^as an ob- 
struction to the highway or dangerous to 
persons passing by * * * . That if 
the company suffered its cars to remain in 
that upturned position, it was culpable 
negligence." The jury should have been 
instructed that the defendant was entitled 
to reasonable time, under all the circum- 
stances, to remove the obstruction. 

Upon the point of negligence, the Su- 
preme Court finds not even a scintilla to 
show, that the cars ran off the track 
through any negligence of the defendants. 
Hence it was error for the Court below to 
say to the jury " that if there w^ere green 
hands on the tl^in when this jumping off 
the track occurred, the company would be 
liable," in the absence of evidence connect- 
ing the two facts. 

A man is as much bound to avoid a 
known danger on a public highway as any- 
where else, and if he voluntarily and un- 
necessarily takes the risk he is precluded 
from recovery. In this case the plaintiff 
testified he knew that the cai-s were over- 
I turned at the point in cjuestion, and that 
a neighbor's horse had been frightened by 
them, and by crossing his own field he 
could have avoided the danger witliout in- 
convenience to himself. 

Held : That this amounted to con tribu- 
tary negligence, and that the judge below 
should have affirmed the defendant's point 
to that effect. 

It is error to leave the question of vin- 
dictive damages to the jury, where there 
is no evidence to justify such damages, 
and when the jury should have been 
limited to compensatory damages. 

It was error in this case to permit the 
jury to allow interest from the date of the 
accident to the time of trial upon the 
amount they might ascertain the plaintiff's 
damages to have been. 
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Weir V8, County of Allegheny, 14 Nor. 
413, aflSnned. 

Judgment reversed. 
Opinion by Paxson, J. 

41 Leg. Litel., 84. 



O. C. OF PHILADELPHIA COUNTY. 

Estate of Schada Minors. 

Widow^% exemption — Rights of minor 
childre7i — A})pralsement necessari/ — 
Act of June ^, 188S — When exemp- 
tion not allowed. 

The act of 4th June, 1883 (P. L., 74), 
compels the selection of property for the 
use of minoi's under fourteen years of age 
by the guardian, or the administrator or 
executor, and expressly requires that the 
property shall be appraised. 

Sur petition for exemption. 

March 1, 1884. Opinion by Ashman, J. 

The decisions under tlie acts granting 
exemption out of the estate of a decedent 
to tiie widow or children have left in no 
uncertainty the purpose of the legislature, 
or the methods of securing the benefits 
which they intended. The purpose was to 
provide for the immediate needs of a 
family which had lost its protection by 
death. Hetrick vs, Hetrick, t> P. F. S., 
292; Sipes ?•». Mann, 3 Wr., 416. In 
deference to the knowledge on their part 
of the special relief wliich their situation 
calls for, a liberal choice is accorded to 
the beneficiaries. Where the estate will 
permit it, they may select either goods or 
money or land. But their option lies be- 
tween these species of property in the 
shape in which they passed from the hands 
of the decedent, and it is in no sense a 
lien which will attach to the proceeds aris- 
ing from their sale. The choice must be 
specific, and the property chosen must be 
identified and valued by an appraisement. 
Where these formalities, or more correctly, 
these requisites have been disregarded, no 
considerations of hardship have as yet re- 
laxed the rigidity of the rule. William's 
appeal, 10 Nor., 69. In that instance the 
decedent's personal property was sold 
within two months after his death, and be- 
fore a guardian was appointed for his chil- 



dren. The latter, a few days after he 
had qualified, applied for the exemption on 
behalf of his wards, and his claim was 
declared to be too late. The act of 4th 
of June, 1883, (P. L., 74,) now compels 
the selection of property for the use of 
minors under fourteen years of age by 
the guardian or the administrator or exec- 
utor, but it expressly requires that the 
properly shall be appraised. Can we, by 
treating that as done which should be done, 
annul this injunction? The executor, sLx 
days after his testator^s burial and without 
taking an inventory, sold the property and 
realized the sum of $51 8. In his capacity 
of testamentary guardian he then asked 
that the exemption might be allowed in 
cash to the minors. He has thus raised 
an issue, which is no longer doubtful, be- 
tween the privilege of the minors and the 
rights of creditoi-s. The latter object 
that their rights had attached before the 
privilege was exercised, and their objection 
must be sustained. Baskin's Appeal, 2 
Wr., 65 ; Davis' appeal, 10 Caa., 256 ; 
Downing's Appeal, 37 Legal. Intel., 64; 
Maier's p]state, 1 Pearson, 420. We do not 
intend to say that the minora are without 
redress. They are all within the protec- 
tion of the act of 1883, because while the 
duty imposed by that act attaches only 
when a minor shall be under the age of 
fourteen years, it is extended, when it has 
once attaclied, to all the children. In the 
case in hand, one of the wards is below 
that age. For any loss which the execu- 
tor by his neglect has occasioned, he is 
clearly answerable in damages. Compher 
V8. Compher, 1 Cas. 31 ; Neely vs, Mc- 
Cormick, 1 Cas. 255. 

The petition is dismissed as to the cash 
claimed, $250, and granted as to the resi- 
due. 

41 Leg. Intel., 94. 
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C. p. OF ERIE COUNTY. 

The Second National Bank of Titosville vs. 

the Gibbs and Sterrett Manufactnring 

Company. Hyde National Bank of 

Titnsville vs. Same. 

Corporation — Iiuolven cy of — Sequ eatrci- 
tion — Execution — Sheriff'* h sale — 
Fundj distribution of — Acts of 18-36 
and 1870 J eomstrved. 

Under the Act of 1836, no corporation is in 
contemplation of law insolvent, and therefore, 
liable to the process of scHjuestration, until after 
an execution shall have been returned unsatis- 
fied in part or in whole. And as no such re- 
turn can be made so long as it has any of its 
leviable property, and the proper officer of whom 
to make demand of payment can be found, the 
creditors have the right to seize and sell its pro- 
perty, notwithstanding said corporation may in 
fact be insolvent when their executions are issued. 
The Ji. fa, of the Act of 1870, is *• in lieu of the 
provisions or proceedings of sequestration" 
under the Act of 1836, and it cannot be issued 
until after a previous^. /«. "had been returned 
unsatisfied in part or in the whole.'' 

A corporation may without giving the Com- 
monwealth cause for having its franchises for- 
feited, alienate or sell all of its general proi)erty, 
and therefore its execution creditors may sell 
and have the proceeds of sale distributed accord- 
ing^ to piiority of lien. 

Rule to show cause why the Sheriff of 
Erie county should not pay the proceeds of 
sale of defendant's property into Court for 
distribution. 

On the 2d of November, 1882, the Sec- 
ond National Bank of Titnsville brought 
suit in the Court of Common Pleas of 
Crawford county, to No. 79, November 
Term, 1882, against the Gibbs and Sterrett 
Company, and the same day judgment was 
confessed for the sum of $^21,102.63. 

Ou the same day like proceedings were 
had by the Hyde National Bank of Titus- 
ville, and judgment was confessed in its 
favor for the sum of $11,642.40. 

On these judgments executions were duly 



issued, and by virtue thereof the Sheriff of 
Erie county levied upon and sold certain 
property belonging to the defendant. 

The fund realized by these sales is the 
subject of the present controversy. 

March 19, 1883. Opinion by McDcr- 
mitt, P. J. 

Counsel for the rule in this case contend 
that since the passage of the Act of 7th 
April, 1870, P. L. 58, the proceeds of an 
execution sale of an insolvent corporation's 
property or franchise, or both, must be dis- 
tributed pro rata among its general credi- 
tors. They also contend, that the distribu- 
tion is the same, whether its insolvency be 
shown by the return of a former fi, fa.^ 
" unsatisfied in part or in the whole," as was 
re(iuired under the Act of 1836, before 
sequestration of the profits of its franchises 
and property could be obtained, and the 
pro rata rules of distribution be applied, 
or whetlier its insolvency, in fact, be shown 
aliunde. 

Unless expressly authorized by its char- 
ter, a corporation cannot transfer the exer- 
cise of its franchises to third persons, nor 
to another person. 

And even if so authorized, such transfer 
is, in reality, but a grant of authority to 
such third persons or other corporation 
from the State, to exercise the franchises 
of the former upon the happening of a con- 
tingency, the act of transfer. Oronville 
R. R. Co. vf(, Plumas County, 35 Cal., 
354. State vs. Sheman, 22 Ohio, 428. 
AJorowetz on Private Corporations, 637- 
539, N. S. 

As corporations are chartered for the 
accommodation and benefit of the public, 
neither they nor their creditors could, prior 
to the Act of 1870, the former by volun- 
tary alienation or the latter by execution, 
sell such of their real and pei*8onal property 
as was immediately and reasonably neces- 
sary for the exercise of their franchises, 
nor was there, prior to said Act, any legal 
mode by which either could sell the cor- 
porate franchises, unless the charter ex- 
pressly authorized such sale. Susquehanna 
Canal Co. vs. Bonham, 9 W. & S., 27. 
Plymouth R. R. Co. vs. C. Sewell, 3 W., 
337. Loudenschlager vs. Benton, 3 Grant, 
384, and cases above cit<?d. 
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To avoid repetition and explanation of 
the kind of property hereinafter meant by 
the use of certain terms. I shall now clas- 
sify tiie property of a corporation as fol- 
lows : 1st. Ite franchises. 2d. Such real 
and personal property as may immediately 
and reasonably be necessary for the exer- 
cise of its franchises in the interest of the 
public, and this class may be denominated 
its corporate property proper ; and 3d. Its 
general property, including such real and 
personal property as is not immediately and 
reasonably necessary for such exercise of 
its franchises. 

It is safe to assume as undoubted law, 
that a corporation may, without giving the 
Commonwealdi cause for having its fran* 
chises forfeited, alienate or sell all of its 
general property included in the above 
classification and description of such pro- 
perty, and if so, its execution creditors may 
sell the same. 

The corporate property proper of this 
corporation, when these executions were 
issued, wa£ land enough on which to erect 
its works, shops, warerooras, etc., together 
with fixtures, machinery, etc., for the exer- 
cise of its franchises. Its land and fran- 
chises were not levied on ; and whilst its 
fixtures and machinery were, they were not 
sold. As said engines and mowers were 
manufactured to be sold as soon as made, 
and to that public to which they were' so 
sold, no principle of public policy nor of 
law was contravened by said sale. Iron 
and lumber are no more essential to the 
exercise of the franchises of a corporation 
like this company, than is coin to the exer- 
cise of the franchises of a banking corpora- 
tion ; and yet this Act of 1886 expressly 
authorizes its execution creditor, when 
"other sufficient property cannot be found, 
to rake so mucli of any current coin of 
gold, silver or copper, as shall be sufficient 
to satisfy the debt, interest and costs," etc. 

That this corporation could, at either a 
public or private sale, legally have sold 
such engines and mowers for money with 
which to pay the claims of these execution 
creditors, is a legal proposition no lawyer 
will (question ; and if so, said creditors le- 
gally sold them under their executions. 
If a flouring mill corporation can legally 



sell wheat, as well as flour, so could this 
corporation sell iron and lumber as well m 
the articles manufactured out of them ; and 
if so, its execution creditors can sell such 
irbn and lumber as were sold in this case. 

In a legal sense this salS neither de- 
stroyed nor seriously impaired ihe exercise 
of this corporation's franchises for the pub- 
lic benefit. I take it, that whatever gen- 
eral property a corporation can sell without 
giving the Commonwealth caiise* for having 
its franchises declared forfeited as for a 
misuse of them, its execution creditors may 
sell and have the proceeds of sale distrib- 
uted according to priority of lien. 

Before the passage of said Act of 1870, 
a corporation's creditors could, under the 
72d section of the Act of 1836, after an 
unsuccessful demand of payment of their 
claims, seize and sell in satisfaction of their 
execution, 1st, its general personal pro- 
perty ; 2d, if it was a banking company, ite 
gold, silver and copper coin, and 3d, its 
general real estate. The Act of 1836, 
having thus provided an adequate execution 
process for the seizure and sale of all of a 
corporation's property except its franchises 
and said corporate property proper, and 
also for the seizure of such coin, the only- 
conceivable object the Ijcgislature could 
have intended to accomplish by the Act of 
1870, was to substitute an execution sale of 
its franchises and corporate property proper, 
instead of sequestrating their income and 
profits under the former act. The seques- 
tration process of the Act of 1836 is re- 
pealed by the Act of 1870, but its execu- 
tion process remains in full force ; and, 
therefore, if said general property could be 
sold by execution creditors with priority of 
lien, before the Act of 1870, it can still be 
so sold, and with such lien. And that said 
proj)erty sold under these executions coidd 
legally have been sold under the Act of 
1836 prior to the Act of 1870, is too clear 
for argument. 

Under the Act of 1836, no corporation 
is, in contemplatien of law, insolvent, and, 
therefore, liable to the process of seques- 
tration, until after an execution "shall have 
been returned unsatisfied in part or in the 
whole ;" and as no such return can be made 
so long as it has any of its leviable prop- 
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erty, and the proper oflBcer of whom to 
make demand of payment can be found, 
the&e creditors had tlie right to seise and 
sell said property notwithstanding said cor- 
poration may in fact have been insolvent 
when their executions were issued. The 
fi.fa, of tiie Act of 1870 is "in lieu of the 
provisions or proceedings of sequestration" 
under the act of 1836, and I incline to 
agree with Judge McCandless of the U. S. 
D. C. in Fox vt^. Hempfield R. R. Co., 8 
Phila. 639, and Judge Mitchell in Flagg 
f*. Famsworth, 12 W. N. C, 500, that it 
cannot be issued until after a previous fi. 
fa. had been returned '' unsatisfied in part 
or in the whole." Judge White, however, 
in Williams vs. Lawrenceville R. R. Co., 
21 Pitts. L. J., 187, rules the reverse. As 
this /./a. is "in lieu of sequestration," it 
is but reasonable to presume that the Leg- 
islature intended its aid should be called 
into action by the same precedent return 
of nulla bofia^ which was ahsoltitely neces- 
sary before a writ of sequestration could 
be obtained by a creditor under the Act of 
1836. That this /./a. can legally issue 
only in cases of insolvency, is clear, and as 
the law presumes corporations, as it does 
individuals, solvent until the contrary ap- 
pears, how shall their insolvency be shown, 
or decided? By such vulla bona return, 
or by the arbitrary opinion of a mistaken, 
ignorant or malicious creditor? So long 
as they have general property liable to ex- 
ecution, and their proper officer, from whom 
demand of payment may be made, can be 
found, their insolvency should not be pre- 
sumed, and their franchises and corporate 
property proper seized in execution. 

If then creditors can, at their pleasure 
and without notice or a hearing or a de- 
mand of payment, decree them insolvent, 
they may be said to be beyond the protec- 
tion of the law. The rule that creditors 
may, when they regard a corporation in- 
solvent levy on its franchises and corpor- 
ate property proper, might subject the 
roost solvent corporation to the most ruin- 
ous delay and loss in its business, and de- 
prive the public temporarily, at least, of the 
benefit of the exercise of its franchises. 
Holding that this writ cannot issue with- 
out a prior 7iuUa bona return, imposes but 



slight delay and expense upon a creditor, 
and establishes a certain and uniform rule 
for declaring a corporation insolvent, which 
protects the rights of a credit or witiiout im- 
periling the interests of the debtor. 

For these reasons, and those given by 
Judges McCandless and Mitchell in the 
cases cited, I agree with them that this 
writ must be preceded by such returns. 

Whatever the eifect the want of such re- 
turns may have on the question of distri- 
bution, whether the title of the sheriffs 
vendee may, for want of it, be impeached, 
where neither the corporation, nor any one 
authorized to appear before the Common- 
wealth, objects to tlie sale before its con- 
summation, is a question foreign to the 
merits of tliis case. 

It is probable, these execution creditors 
did not sell the corporate property proper 
(fixtures, machinery, etc.), although levied 
on, because they were of opinion they 
could not for want of such nulla bona re- 
turn. 

As the courts had held that the income 
or profits derived from the sequestration 
process under the Act of 1886, of the 
franchises and corporate property proper 
should be distributed as in cases of insolv- 
ency, so they now hold that the proceeds 
of their sale under the act of 1870 must be 
distributed in the same mode. Philadel- 
phia & Baltimore Central R. R. Co.'s Ap- 
peal 70, Pa. St., 855. Bayard's Appeal 
72, id. 453. Hopkins' Appeal 90, id. (J9. 

These cases also decide that the seques- 
tration of the act of 1886 is repealed by the 
act of 1870. Counsel for the rule contend 
that the proceeds of a fi, fa. sale of the gen- 
eral property of a corporation, as well as of 
its franchises and corporate property pro- 
per must, where an actual insolvency is 
shown, be distributed pro rata as in cases 
of insolvency. In support of this position 
they cite the last three cases just named, 
and some remarks of the Court in Hopkins' 
Appeal do seemingly sustain this position. 
But these cases must, like all others, be 
understood in the light of their facts and 
of the very points decided in them ; and so 
understood, they establish no such doctrine. 
The first merely decides that a writ of se- 
questration under the act of 183(), does not 
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lie since the act of 1870. In the second 
case, " the sheriff levied on all the property 
and franchises of the Waynesburg Turn- 
pike Road Co." Of what this property 
consisted, it is impossible either from the 
levy just quoted, or from any reported facts 
to say. I presume it was merely such cor- 
porate property proper as was immediately 
and reasonably necessary, for the exercise 
of its franchises in the interest of the pub- 
lic ; and the defendant corporation being a 
turnpike road company, this presumption is 
not a violent one, and no facts are given 
tending to overthrow it. If the property 
levied upon and sold was such corporate 
property proper, it never could have been 
sold by execution under the act of 1836, 
for such property could, under the act, only 
have been reached by sequestration ; and, 
if so, the proceeds of its sale under the act 
of 1870 must be distributed as in case of 
insolvency. 

It is also impossible, from the reported 
facts, to ascertain whether the " personal 
property" sold in this case, Hopkins' Ap- 
peal, sKpra, was general property or cor- 
porate property proper, within the meaning 
of my classification of a corporation's pro- 
perty. But, whether it was the one or the 
other, is immaterial ; for the creditors 
agreed the distribution should be made 
among them, ** as if a bill in e<juity had 
been filed by one claimant against the 
rest ;" and when distribution of an insolv- 
ent corporation's a^^sets is made through 
the instrumentality of a bill in etjuity, it is 
always made pro rata. Upon a careful 
consideration of the opinion in this case it 
will be found that tlie agreement referred 
to is the controlling principle or fact upon 
which the case turned ; at least this was so, 
so far as the question of distribution was 
concenied. In fact, the only point ruled 
in the case is that the officers of an insolv- 
ent corporation cannot obtain priority of 
lien over its general creditors by means of 
executions issued from judgments fraudu- 
lently obtained in their own official concep- 
tion. If the proceeds of an execution sale 
made, as in this case of the general prop- 
erty of a corporation, whose insolvency has 
not been established by said fivlla hma 
return, must be distributed ]>ro rata, as in 



case of insolvency, then said act of 1870 
repeals the act of 1836 m toto^ so far as it 
relates to executions against a corporation's 
personal property, instead of being, in its 
own words, *' in lieu of the provisions or 
proceedings by sec^uestration" under the 
latter act. Surely no such sweeping re- 
peal was intended by the act of 1870. 

That a receiver w as appointed after said 
property was taken in execution, is of no 
moment, for " a receiver has no right to 
property of the defendant which was taken 
in execution before his appointment." 
Hays vs, LycomuigFire Insurance Co., 11 
W. N. C, 538. 

For the reasons given, I am of opinion 
that the property levied upon and sold be- 
ing the general property of the defendant, 
and not immediately and reasonably neces- 
sary for the exercise of its franchises, and 
there not having been any fonner execution 
returned " unsatisfied in part or in the 
whole," the proceeds of its sale must be 
distributed according to priority of execu- 
tion lien. 

Rule discharged. 

Note. — ^The Supreme Court of Pennsylvania 
has recently affirmed 'the principles decided in 
the above opinion of the late Judge McDcrmitt, 
in a case between the same parties, from the or- 
der and decree of the Court of Common Pleas of 
Ci-awford County. 

Appeal of Fairmoiint Coal and Iron Company 
ft aLf general creditors of the Gibbs & Sterrett 
Manufacturing C'ompany. 



C^ P. OF ARMSTRONG COUNTY. 
Hilty vs. Guthrie. 

Award of arbitrators — Appeal — (\)istH, 

A plaintiff who appealed from an award of ar- 
bitrators in her favor, and obtained a vei-dict for 
the same sum, is entitled to full costs. 

Henshaw vs. Sciler, 2 Pearson, 113, not fol- 
lowed. 

Opinion by Bredin, J. 

In this case, assumpsit for breach of 
promise to marry, plaintiff appealed from 
an award of arbitrators in her favor for 
$500, and obtained a verdict for the same 
sum. The defendant moves that judgment 
be entered without costs, contending, under 
authority of Henshaw vs, Seiler, 2 Pear- 
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son, 113, that in such a case each party 
must pay his or her own costs. 

This case is governed by Wible vs. Bu- 
ford, error from this county, decided at No- 
vember Term, 1850, of the Supreme 
Court. The abstract of opinion in Pitts- 
burgh Leyal Journal^ 7, p. 188, is: 
" Wh^re a plaintiff obtains an award in his 
favor, and on appeal taken by him recov- 
ers a verdict for the same amount, he is en- 
titled to full costs our law having no spe- 
cial provision for the exact case, it follows 
the rule of the statute of Gloucester. Rem- 
elyt;«. Kuntz, 10 Barr, 180; McMa&terv«. 
Rupp, 10 Harris, 298." 

The case of Wible vs, Bu^ord does not 
seem to have been called to Judge Pear- 
son's attention, and his view of the stat- 
ute of Gloucester seems to differ from that 
of the Supreme Court. 

Motion refused, and judgment is directed 
to be entered on verdict, with full coats. 



C. P. OF LUZERNE COUNTY. 
Oeorge S. Pfautz vs. Jonathan Oresley. 

Slander^ capias in — Affidavit — Speeial 
hail — Damages — Disrhargt* of defend- 
ant. 

In an action of slander, commenced by caputs^ 
if the alleged slanderous words do not impute a 
crime, the affidavit of the plain tiff" must contain 
either an averment of special damage, or that 
the defendant is about leaving the State ; other- 
wise the defendant is entitled to his discliarge 
on common bail. 

Rule to show cause why the defendant 
should not be discharged on common bail. 

December 19, 1883. Opinion by Rice, 
P.J. 

There being no averment in the affidavit of 
special damage, or that the defendant is 
about to leave the State, and the words 
alleged to have been spoken not imputing 
a crime, it would seem from the authorities 
that he is entitled to be discharged on com- 
mon bail. McCawley vs. Smith, 4 Yeates, 
193 ; Charles vs. Holmes, 1 Browne, 297 ; 

A. B. and C. B. his wife vs. R , 4 W. 

X. C, 185; Scott vs. Crum, 1 Pearson, 
196. 

Rule made absolute. 



C. P. No. 4, OF PHILADELPHIA COUNTY. 

Simpson vs. Mancill. 

Practice — Judtpnent for want of a plea 
— Pleas entered the same day — Tudg- 
ment in such case set aside. 

The court will not take notice of fractions of a 
day, unless where it is to prevent great mischief 
or inconvenience. 

A judgment entered for want of a plea will be 
set aside by the cpurt, if pleas are put iii on the 
same day on which such judgment was entered, 
aod even though in point of fact the judgment 
wnE entered befoi-e such pleas were put in. 

Rule to set aside judgment. 

March 10, 1884. Opinion by Thayer, J. 

The record shows that a judgment for 
want of a plea was entered in this case on 
the same day on which the pleas were filed. 
It is alleged that in point of fact the judg- 
ment wa^ entered an hour or two before 
the pleas were filed. It is a general rule 
that the law will not take notice of a frac- 
tion of a day except in causes where it is 
necessary for the purposes of justice to do 
so ; the reason being, according to Sir Ed- 
ward Coke, "The uncertainty, which is 
always the mother of confusion and conten- 
tion." This rule is especially applicable to 
matters of record; for as a general rule the 
law will not permit judicial records to be 
(|ualified or supplemented by parol proof. 
Upon this principle depends the well set- 
tled doctrine of the e<iuality of liens of 
judgments entered on the same day, and 
for the same reason judgments entered 
and mortgages recorded on the same day 
are liens of equal rank. There are un- 
doubtedly many cases in which the rule 
which ignores fractions of a day will not be 
applied. Where it is necessary in order to 
prevent a manifest injustice, the exact hour 
or minute at which acts were done may be 
shown ; but the ancient rule laid down in 
Clayton's Case, 5 Coke, R. 1 a., that the 
law will take no notice of fractions of a day 
unless where it is to prevent a great mis- 
chief or inconvenience, is still the general 
rule. We see no reason for departing from 
it for the purpose of depriving a defendant 
of a trial, who, to say the most, has only 
been guilty of slight laches. 

Rule absolute. 
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O. C. OF PHILADELPHIA COUNTY. 

Estate of Cliarles Garrett, dec'd. 

Orphans^ Court — Widow^s exemption — 
When allowed — Committee may make 
application — Act of Ajjril llf,^ 1851, 

The acts of Assembly which confer upon the 
widow of a decedent her right to exemption are 
not dependent for their operation upon the ne- 
cessities of the claimant. 

The application for exemption, where the 
widow is non compos mentis, nmj be made by her 
committee. 

Exceptions to claim for widow's exemp- 
tion. 

March 1, 1884. Opinion by Penrose, 
J. 

The acts of Assembly which confer upon 
the widow of a decedent her right to ex- 
emption, are not dependent upon the neces- 
sities of the claimant. She may have un- 
limited means of her own ; her husband's 
will may make the most ample provision for 
her support ; but whether he die testate or 
intestate, solvent or insolvent, rich or poor, 
is immaterial. What the act of 14th of 
April, 1851 says is : " Tlie widow or chil- 
dren of any decedent dying within this 
Commonwealth, testate or intesttate, may 
retain," &c., &c., &c. 

The only question to be considered 
therefore is: Can the application for ex- 
emption, where the widow is non compos 
mentis^ be made by her committee ? Upon 
this point there can be little doubt ; for 
while it may be that in the case before us 
there are other sources of support, cases 
must occur in which there will not be, and 
then if the application must be a personal 
one, a lunatic widow may be left a charge 
upon the public. All of the analogies are 
in favor of permitting the committee to claim 
on her behalf. He is lier representative 
and curator, just as a guardian is of the 
minors placed under his care ; and that the 
latter may claim for his wards has never 
been doubted, though the acts make men- 
tion of him no more than they do of a com- 
mittee. So, it is well settled, the commit- 
tee having obtained the permission of the 



Court of Common Pleas, may elect to take 
under or against the will of her husband. 
Kennedy v«. Johnson, 16 P. F. S., 451. 
That is a case of election purely : Crozier's 
appeal, 9 Nor., 384 ; while here there is 
an absolute right of property given by stat- 
ute and dependent only upon being asked 
for ; and in the present case the propriety 
of its demand has been already decreed by 
the court having jurisdiction over the acts 
of the committee. 

Exceptions dismissed and exemption 
granted as prayed for. 



O. C. OF PHILADELPHIA COUNTY. 

Welsh's Estate. 

Decedent ai* ei<fates — Widoiv^s exemptio7i 
— Act of June 4j 188^ — Estates not 
exceeding $300 — Letters testamentary 
or of administration need not he issued 
— Appointment of appraisers — Prac^ 
tice. 

Under the act of June 4, 1883 (P. L. 74), where 
the estate of a decedent does not exceed the sum 
of $800, the widow or children of such decedent 
may have proj^erty to that amount appraised 
and set aside for their use. although letters tes- 
tamentary or letters of administration have not 
been granted on said estute. 

Petition for widow's exemption under 
the act of June 4, 1883, § 3 P. L. 74. 

On January 12, 1884, the widow of de- 
cedent presented her petition, setting forth 
that the said decedent died on August 12, 
1888, leaving a will, wherein and whereby 
he bequeathed unto his said widow the 
whole of his estate, and appointed her the 
sole executrix thereof; that the said de- 
cedent left to survive him his said widow 
and eight children, all of whom are still 
living, two of said children being minors ; 
that at the rime of the death of said dece- 
dent he was seized of no real estate what- 
ever, but his said estate consisted of per- 
sonal property, not exceeding in value §300 ; 
and tliat the said widow selects the said 
personal property, and desires to have the 
same appraised and set aside to her, with- 
out administering upon his estate, in ac- 
cordance with the Act of June 4, 1883, 
1 Annexed to the petition were two exhibits, 
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ooe a copj of the will, ano&er a schedule 
of the personal property therein referred 
(o. Hie prayer of the petition was that 
two appraisers be appointed to appraise 
and set aside to the petitioner the said per- 
sonal property so selected, in the same man- 
ner aiid with the same effect as if letters 
testamentary had issued, and the appraisers 
been select<Ml in the usual way. 

On the same day the court ordered that 
the prayer of the petition be granted, and 
appointed two appraisers to appraise and 
set aside to the said widow the said per- 
sonal property, and upon so doing to make 
return according to law. 

On January 19, 1884, the said widow 
presented a second petition reciting the 
facts contained in the first petition, and 
setting forth that the said appraisers so 
appointed had appraised the said personal 
property of said decedent so .selected by 
her at the sum of $230, and had set aside 
the same to her in the same manner and 
with Uie same effect as if letters testamen- 
tary had issued, and the appraisers been 
selected in the usual way, and upon so 
doing had made return according to law. 
Annexed to the petition was the return of 
the appraisers, a copy of the order of court, 
aflSdavit of appraisers, and appraisement of 
the personal property of decedent. 

The prayer of this petition was that the 
said return and appraisement be confirmed, 
and that the petitioner be allowed to retain 
the personal property of said decedent so 
selected by and set aside to her for the use 
of herself and the family of the said deced- 
ent. 

On the same day the court ordered that 
a notice of the presentation and filing of 
the said petition with the annexed return 
and appraisement be published twice a week 
I for two weeks in a public newspaper, and 
twice in the Legal Intelligencer in acconl- 
ance with the rules of court. 

Samuel E. Maires for petitioner. 

By the Court. 

On February 9, 1884, due proof hav- 
ing been made of the advertisement as 
ordered, and no exceptions having been 
filed thereto, the court ordered that the 
prayer of the petition be granted, that the 



return and appraisement be approved, and 
that the petitioner be allowed to retain the 
said personal property of tlie said decedent 
so selected by and set aside to her, for the 
use of herself and the family of the said 
decedent. 



S^t^^ 4 ^««# 



O. C. OF ALLEGHENY COUNTY. 

In re Estate of Mrs. Nancy McCkary, 
Deceased. 

Contract — Erection of buildings — Fail- 
ure to comply with contract — Liquid- 
ated damages — Waiter of conditions 
for. 

M. made a conti*act with F. for the erec- 
tion of buildings within a specified time, 
reserving to herself the plumbing, gas- 
fitting, and selection of mantels; and in 
case of failure of F. within the time spe- 
cified to complete his part of the contract, 
he was to pay $oO per day in tiie nature 
of liquidated damages. F. failed to com- 
plete his part, because M. failed to com- 
plete her part. 

ffeld, the condition was waived, and the 
penalty could not be exacted. 

Opinion by Hawkins, P. J. 

14 Pitts. Leg. Jour., 317. 



Albright vs. the Lafayette Building and 
Savings Association. 

Error to Court op Common Pleas of 
Berks County. 

Mortgages — Priority as bet?veen purchase 
money and general mortgages — Con- 
struction of Act of March 28, 1820— 
Building Associations — Ai't of April 
n, 18h9. 

The effect of • the recording acts is to 
make priority between mortgages generally 
depend upon the time of recording, and 
that general rule must not yield to the 
merely exceptional case of a purchase 
money mortgage, unless there is enough 
either in the mortgage itself, or elsewhere 
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in the transaction, to evince its true char- 
acter and operation. 

Purchase money results from the con- 
tract relation of vendor and vendee. Ex- 
cept that relation exist, there can be no 
mortgage for purchase money. A purchase 
money mortgage is executed and delivered 
simultaneously with the conveyance of the 
land, and there is necessarily unity of time, 
contract, and parties to the transaction. 
The mortgage in suit, not being in law a 
purchase money mortgage, was not entitled 
to preference. 

A charter of a building association, 
granted at the time when the Act of April 
12th, 1859, was the only act in force under 
which a Court of Common Pleas would 
have had authority to grant such a charter, 
will be presumed to have been granted 
under that act. 

The acceptance by a building association 
of a chart^jr under the Act of 1859 is 
necessarily subject to the provisions of that 
act, and any provisions of the charter in- 
consistent therewith are rendered inopera- 
tive and void. • 

Judgment affirmed. 

Opinion by Clark, J. 

41 Legal Intel., 90. 



O. C. OF PHILADELPHIA COUNTY. 
Estate of Edward Bogwilli Deceased. 

rphans^ Co art — Practice — Partition — 
Cannot have partition of landn held 
adversely. 

Where it appears on a petition for a di- 
vision of an intestate's estate, that the in- 
testate did not die seized, but that the 
premises are in the possession of another 
claiming to hold adversely, it is the duty 
of the Orphans' Court to refuse the prayer 
of the petitioner, and put the party to an 
action of ejectment to recover the posses- 
sion. But these facts^, unless admitted, 
must be made to appear from proper testi- 
mony or other evidence. 

Rule to vacate appointment of master and 
examiner. 

March 8, 1884. Opinion by Hanna, J. 

In McMasters vs, Carothers, 8 Barr, 



325, Rogers, J., says, citing Law vs, Pat- 
terson, 1 W. & S., 184, "when therefore 
it appears on a petition for a division of an 
intestate's estate, that the intestate did not 
die seized, but that the premises are in the 
possession of another claiming to hold ad- 
versely, it is the duty of the Orphans' 
Court to refuse the prayer of the peti- 
tioner, and put the party to an action of 
ejectment to recover the possession." But 
these facts, unless admitted, must be made 
to appear from proper testimony or other 
evidence. When shown, "the Court will 
not undertake to examine the validity of 
the title, when it is contested." Rogers, 
J., supra, 

1\\ the present case we have but the al- 
legation of the respondent, unsupported by 
any testimony, and denied by the peti- 
tioner. We tliink the respondent should 
present proof of facts tending to show the 
truth of the allegations contained in the 
answer, and from Avhich it can be deter- 
mined whether the court has jurisdiction to 
entertain the petition. As it is now, there 
is simply a denial of the right to the parti- 
tion, without evidence to support it. By 
this it is not intended, as was urged at the 
argument, to try the title of the parties to 
the property in question, but to place the 
Court in possession of such facts as will 
enable us to act intelligently. We will be 
in such a position upon a report from the 
master and examiner, as to the result of the 
testimony before him. 

The rule to vacate the appointment of 
the master and examiner is discharged. 

Rule discharged. 

41 Legal Int^l., 104. 
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O. C. OF LANCASTER COUNTY. 
Estate of Henry P. Eby, deceased. 

Orphans* Court — Practice — Account of 
Administration — Bill of Review — 
Guardian and Ward. 

Wliere a minor, interested in an estate, has no 
guirdian to represent her when the account of 
administration is presented and confirmed, the 
Court will, upon the petition of the guardian 
sabsequently appointed, where an explanation 
of the account is deemed necessary, open the 
decree of confirmation for the purpose of per- 
mitting a review of so much thereof as is specifi- 
cally set forth as error in tlie sworn petition of 
complainant. 

Rule to show cause why the account of 
the administrator should not be reviewed, 
and a re-hearing had of so much thereof 
as is alleged to be error in the petition of 
complainant. 

The facts of the case appear in the 
opinion of the Court. 

0. P, Bri'cker^ for complainant. 

T). McMuUen^ for administrator. 

Nov. 17, 1883. Opinion by Living- 
ston, P. J. 

The petitioner in this case is Emma R. 
Eby, a minor daughter of Harry P. Eby, 
deceased, by her guardian, Dr. J. H. 
Shenk. At the time the account of the ad- 
ministrator was filed and confirmed, and the 
audit held to distribute the balance apparent 
upon said account, the said Emma R. Eby 
was a minor, and she still is in her minority. 
The report of the auditor shows she had 
no guardian and was not legally represented 
before him, as he awarded her a share in 
aaid distribution to be paid to her guardian 
"when appointed." Her share, as appears 
by the answer of the accountant, has never 



been settled for or paid, and yet remains 
in his hands. 

The petition for the citation sets forth 
that the accountant has not charged himself 
with nor accounted for all moneys of the 
estate which came to his hands as adminis- 
trator, and specifies as follows : 

First, In the inventory filed in this es- 
tate there is a judgment bond inventoried 
and appraised at $2400, given to Henry P. 
Eby by Henry E. Schwangerer, and en- 
tered in the Court of Common Pleas of 
Lancaster County to January Term, 1875, 
No. 1421, which contains a waiver of the 
Exemption Laws. That Schwangerer be- 
came insolvent, and made an assignment, 
and made John G. Garber, his assignee, 
and that John G. Garber as such assigneoj 
in his account filed, confirmed and of record 
in said court, shows that he paid to Eman- 
uel Keener, administrator, on said judg- 
ment $2259.66, it being the first and only 
judgment against said assigned estate, leav- 
ing due and unpaid of said judgment of 
principal, $140.66 as loss, while Keener, 
in his account which is asked to be reviewed, 
asks and takes credit for $1000 loss thereon. 

Second. That the said judgment waived 
the benefit of the Exemption Laws ; that 
$300 worth of property was appraised to 
the defendant, Henry E. Schwangerer, as 
is shown by the inventory of his assigned 
estate, and no execution was issued or eflbrt 
made by accountant to collect the balance 
due on said judgment. 

Third. That said sum of $2259.66 was 
paid to the accountant for the estate on 
October 19, 1878, and is not distributed 
to her knowledge ; and that in the account 
filed by. him to June Term, 1881, he does 
not charge himself with any interest thereon. 
In all which she says there was error, and 
asks a rehearing, etc. 

A citation was issued and served, and 
for answer thereto the accountant says it 
is true there was such 'judgment for $2400 ; 
but it is not true that the assignee paid to 
him $2259.66, or any other sura of money 
on account of the same ; that Schwangerer's 
real estate was sold by his assignee under 
an order of court, and purchased by Hiram 
Eby for the sum of $2200, and that he re- 
ceived from Hiram Eby, the purchaser's 
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judgment for $1400, which was entered to 
August Term 1878, No. 378, in the Com- 
mon Pleas of Lancaster County ; that this 
judgment was credited to Eby by the as- 
signee as part of his purchase money, and 
that was all the accountant ever received 
on said judgment of $2400. That as to 
the $800 exemption claimed by Schwan- 
gerer, personal property amounting to 
$170.60 was set apart for him; the balance, 
$129.40, Schwangerer elected to retain 
out of the real estate, and the same was 
directed to be paid to him from the pro- 
ceeds by the appraisers. That he caused 
an attachment to be issued, secured this 
balance of $129.40, and it was included in 
the $1400 judgment aforesaid. He does 
not make any answer as to why he ac 
counted for no interest. 

The proceedings in the assigned estate, 
referred to in the petition as well hs in the 
answer, show that the assigned real estate 
sold for $2200. In the account sworn to 
and filed by the assignee, he charges him- 
self with the sum of $3469.47 as the total 
debit, and asks among other credits, a 
credit for having paid to this administrator 
on tlie aforesaid judgment $2269.66. The 
account shows lie had the money to pay, 
and he swears he did pay that amount: so 
that if accountant did not, he could and 
should have received it. The' judgment 
taken by accountant from Hiram Eby was 
dated September 28, 1878, entered Sep- 
tember 28, 1878, for $1400, with interest 
at six per cent, per annum. It was marked 
released and satisfied by virtue of a power 
of attorney, by the Protlionotary,on August 
22, 1881. Yet the accountant docs not 
charge himself with or account foe any in- 
terest. The petition for rehearing in this 
case is sworn to, the petitioner is interested, 
was a minor, and had no one to represent 
her interest when said account was filed 
and confirmed. She has now a guardian 
who represents her Interest. She alleges 
errors in the account, which she fully and 
specifically sets forth in her sworn petition, 
and the accountant admits she has not been 
paid, and that the sum due her is yet in 
his hands ; and from the papers, account, 
judgment, etc., referred to by petitioner, 
as well as accountant in his answer, it is 



manifest that the petitioner has fair grounds 
for the charges she makes, and that an ex- 
planation becomes necessary. We think 
the law re(|uires us to grant a re-hearing 
as prayed for, so that tiie accountant may 
have an opportunity to explain the charges 
•preferred against him, and apparently well 
founded. 

The rule is made absolute, and the de- 
cree confirming the account is opened for 
the purpose of permitting a review of so 
much thereof, and of such items therein, as 
are specified in the petition of said Emma 
R. Eby by her guardian. Dr. J. H. Shenk. 

Rule made absolute. 



Ji^r^wf garniL 



Martha Burkholder's Appeal 

From the Decree op the Orphans' C6i?bt 
OP Philadelphia Coukty. 

Ueceden f «' estates — Po»t-nuptial'co7itraet 
— Consideration — Married tvoman^s 
Art of 18^8. 

Whatever may have been the right of a hus- 
hand to reduce into possession the annual inter- 
est of his wife's statutory dower, coming from 
the estate of a former husband, who died prior 
to the passage of the Act of 1848, but which in- 
terest matuied subsequent to the date of said 
Act, it seems clear tliat he could treat it as the 
property of his wife even after conversion, and 
in sucli case equity would preserve her right of 
survivorship. 

On the 0th day of August, 1849, decedent and 
his wife having been separated for a short time 
by reason of disputes between them, came to- 
gether and entered into a contract, adding as a 
party thereto, but not as trustee, her son, in 
which agreement the consideration mentioned 
is her dower interest hi her former husband's 
estate, which decedent already possessed long 
before the Act of 1848. 

lleld^ That the agreement proves one of two 
things : Kithei- he recognized the dower interest 
as belongnig to his wife, or it was, impliedly, 
one of the subjects of dispute between them 
which led to the separation ; in either case thei-e 
would be a consideration sufficient to support 
the contract. 

Held also. That it is unassailable on the ground 
that it was an agreement to settle family diffi- 
culties and disputes. 

Appeal of Martha Burkholder, a niece 
of Richard J. Rutter, deceased, and one 
of the heirs and distributees of his estate, 
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from the decree of the Orphans' Court of 
Philadelphia County, dismissing the excep- 
tions to the adjudication made hy one of 
the judges of that Court, upon the final 
account of the adminstratrix of said estate. 
Of July Term, 1888, No. 19. 
At the audit of the account, Julia A. j 
Bair and Maria Wallace, daughters of| 
David Brisben, deceased, claimed one-half ; 
of the said estate of Richard J. Rutter, de- 
ceased, under an agreement in writing 
made between the decedent, of the one 
part, and his wife Julia and her son, by a 
previous marriage, the said David Brisben, 
of the other part, which was executed 
during coverture, and for the consideration 
therein mentioned. This claim was ob- 
jected to by the heirs at law of the deced- 
ent, but the claim was allowed by the 
auditing judge — Hanna, J. The excep- 
tions thereto were dismissed, and the adju- 
dication sustained by the Court in banc. 
Ashman J., delivering the opinion, and 
from that decree this appeal was tiiken by 
one of the heirs at law. 

The material facts of the case are as fol- 
lows : 

The decedent, Richard J. Rutter, and 
his wife Julia, were married in 1884, and 
from that time until her death the husband 
had been receiving a certain dower inter- 
est, which his wife bad under the intestate 
laws in the real estate of her former 
husband which, was the annual interest on 
$8,000 during her life. 

In 1849, husband and wife quarreled 
and separated. There is no evidence of 
the cause of the disagreement. On the 
sixth day of August, 1849, decedent and 
his wife made the post-nuptial contract 
hereinafter mentioned, adding as a jarty 
thereto, but not as trustee, her son David 
Brisben, and again lived together. 

David Brisben died in 1852, leaving 
two children, the present claimants. Mrs. 
Rutter died April 7, 1870, and her hus- 
band, the decedent, survived her, dying 
May 29, 1881. Decedent and his wife 
Kved together until her death. 

The following are the preamble and cov- 
enants of the agreement in question : 

"Whereas (liflferences lately hapi)ened between 
the said Richard Rutter and Julia his wile, which 



caused the said Julia to leave her s^aid husband ; 
and whereas the said Richaixl Rutter and Julia 
are desirous that all ditt'erences heretofore exist- 
ing between them shall bej-ettUd and comprom- 
ised, aud tJiat they will again live together in 
union and harmony, as becomes mau and wife, 
and in consideration whereof and for the pur- 
pose of avoiding future difficulties and dissen- 
sions, they have mutually agreed, and by these 
presents do agree, that their respective property 
aud estates shall be held and enjoyed as follows, 
to wit : 

**The said Richanl hereby covenants and 
agrees to, and with his wife Julia and her son 
David Brisben, that iu case the said Julia shall 
die before the said Richard, that then and in 
such case, upon the decease of the said Richai*d 
Rutter, the administrators or assigns of the said 
Richard shall pay over, grant and convey the 
one-half of all his estate, real and pensonal, unto 
the said David Brisben. only child of the said 
Julia by a former husband, if he be then living ; 
and, in case he be not then living, then to liis 
child or children, if iiny then living, and to the 
issue of any then dead per stirpes^ their heirs and 
assigns, in equal shares and parts ; and, in de- 
fault of any child or issue of any deceased child, 
then to the next of kin of the said Julia, their 
heirs and assigns, according to the intestate 
laws. And the said Julia Rutter, by the advice 
and approbation of her son David Brisben, 
hereby covenants and agrees that the said Rich- 
ard, her husband, shall receive and take, for his 
own use, the annual interest of # the principal 
sum of three thousand dollars, which is cliarged 
on and payable out of the real estate of her late 
husband, Henry Brisben, ^leceased, during life, 
as the said Richard has heretofore received tlie 
same, so long as the said Richard and Julia shall 
live together. And the said parties do hereby 
mutually covenant and agree that in case any 
future separation of said Richard and Julia shall 
take i)lacc either by his leaving her or she leav- 
ing him, that then and upon such separation, the 
said Richard shall pay to said Julia the sum of 
five hundred dollars, and thereafter suffer and 
pennit the sa:d Julia to take and i-eceive an- 
nually the interest of the said sum of three 
thousand dollars, payable out of the real estate 
of the said lUniy Bnsben, (Jeceased, as afore- 
said, which shall be in full of her dower, right 
and interest of and in his estate. And in case 
the said Julia will survive her husband, the said 
Richard, and they shall, at tl.e decease of the 
said Richard, l>e living together, then the estate 
of the said Richard shall ])assand be distributed 
agreeably lo the intestate laws." 

The agreement was under seal, acknowl- 
e<lged same day, and entered on record in 
the Recorder's Office of Lancaster county, 
on August 11, 1849, 

Robert H, Mc-arafli and E. C. Bru- 
haker, for the appellant. 

The claimants cannot recover unless 
there was a valuable consideration to sup. 
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port the contract. There is no pretense 
that David Brisben, who alone was to be 
benefited under the agreement, gave any 
consideration whatever. If there was any 
consideration it came from his mother, de- 
cedent's wife, who was not thereby secur- 
ing any provision for herself, but for her 
son, who could not inherit from her hus- 
band. But she gave no consideration. 
The only one which it is claimed she gave 
is her life estate in $3,000, charged on a 
former husband's real estate. Her hus- 
band had died prior to 1834, and this 
estate accrued to her at that time. In 
1834 she was married to decedent; the 
said life estate, being a freehold estate, 
then vested in her husband under the law. 
He had received and taken it for his own 
use for fourteen years prior to the act of 
1848. The act of 1848 did not divest it. 
Burson's Appeal, 10 Harris, 167 ; Boose's 
Appeal, 6 Harris, 392; Bachman vs. 
Chrisman, 11 Harris, 162; Mann's Appeal, 
14Wr., 381. 

Where a husband received his wife's 
money before the act of 1848, his subse- 
quent promise to repay was held void for 
want of parties, and for want of considera- 
tion. Johnston V9, Johnston, 7 Casey, 
450. Richard Rutter had a vested interest 
in the statutory dower of his wife, and the 
contract or agreement merely recited his 
right to it. 

The view taken by the Court below, that 
the contract reciting a settlement of differ- 
ences between them, was alone suflScient to 
bind the parties to their promise, is unten- 
able. The differences between husband 
and wife which caused the separation in 
this case were personal and domestic, and 
had no reference to rights of property, 
pending suits or disputed claims. Such 
settlements imply the surrender of some 
right, which was not done in this case by 
either party. Bispham Eq., Sec. 189; 
Chamberlain vs. McClurg, 8 W. & S., 31 ; 
Jourdan vs. Jourdan, 9 S. & R., 2G8; 
Worrall's Accounts, 5 W. & S., Ill ; Lies 
vs. Stub, 6 Watts, 48; Wistar's App., 30 
P. F. S., 484; Bierer's Appeals, 11 Nor- 
ris, 265. 

Settlements are never recognized as suf- 
ficient in post-nuptial contracts, except to 



effect a settlement for wife and children. 
If Julia Rutter were the beneficiary under 
this agreement the consideration might be 
good, but the sole beneficiaries are her kin, 
who were not involved in the differences or 
dissensions, and who are in equity mere 
volunteers. Stapilton vs. Stapilton, 3 
Lead. Cas. in Eq. 415, Ed. 1859. Norris 
vs. Slaughter, 3 Iowa, 116. 

It is a mere executory contract without 
consideration. Minturn vs. Seymour, 4 
Johnson Chan., 498,500 ; Dawson vs. 
Dawson,! Devereux, Eq., 93,99; Ellison 
vs. Ellison, 1 Lead. Caa. in Eq., 324: 
Nace vs. Boyer, 6 Casey, 99,110; Bunn 
vs. Winthrop, 1 Johns. Chan., 329; Den- 
nison vs. Goehring, 7 Barr, 177 ; Story 
Eq. Jur., Sec. 973 ; Wharton on Contracts, 
Sec. 507 ; Shapherd vs. Bowie, 4 Mary 
land Ch., 133; 9 Gill, 32; Harris vs, 
Haines, 6 Maryland, 435; Mclntire vs 
Hughes, 4 Bibb, 186 ; Kennedy's Ex. vs 
Ware, 1 Barr, 445; Pennington vs. Git- 
tings, 2 Gill & Johns, 208 ; Hayes vs 
Kershaw,! Sanf. Ch., 258; McClure vs 
McClure, 1 Barr, 378, Story Eq. Jur 
(10th Ed.), Sec. 793 b. Sec. 787, 433. 

The mere existence of a seal is not suffi 
cient to induce chancery to enforce a vol 
untary agreement under ordinary circum 
stances, and apart from special equities 
Kennedy vs. Ware, 1 Barr, 445 ; Caldwell 
vs. Williams, 1 Bailey's Eq., 175, 176, 1 
Lead. Cas. in Eq., 324; Bishop vs. Reed, 
3 W. & S.,263; Adams Eq.,*78; Whar. 
on Contracts, Sec. 682 ; Hancock's Appeal, 
IOC, 155. 

Post-nuptial contracts are absolutely 
void at law, and in equity ; while they are 
upheld it is always in favor of a provision 
for the wife, but not in favor of volunteers 
claiming under her without a money con- 
sideration. Story Eq. Jur., Sec. 1367, ei 
seq. ; Wharton on Con., Sec. 9i ; Murphy 
vs. Bright, 3 Grant, 296; Kesner vs. 
Trigg, 8 Otto, 54 ; Coates vs. Gerlach, 8 
Wr., 43; Story Eq. Jur., Sec. 433, 787, 
987 and c^^ses. 

It is not a gift, because there is no part>- 
ing with the legal title or delivery ; and 
where the determining act remains in fieriy 
the law gives no force to the mere inten- 
tion to do it. Crawford's app., 11 P. F. 
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S., 55 ; Robert's app., 4 Nor., 84 ; Story 
Eq. Jur., Sec. 706 a. 

J. B Townsend and S. Hepburn for 
the appellees. 

The parties to the contract are not the 
husband and wife alone, but David Bris- 
ben ; the son of said Julia, by her former 
marriage, is a party thereto in conjunction 
with said Richard Rutter and Julia his wife. 
All three of them executed tjie contract 
under seal, which was duly acknowledged 
and recorded, August ll, 1849. In all 
cases of specialities or sealed contracts, 
where there is no suggestion of fraud or 
irregularity in procuring their execution, 
they are to be received without proof of 
actual consideration, such considuration 
being inferred and implied from the solem- 
nity of the instrument, and the formality of 
its execution. Wharton on Con., 495; 
Smith on Con., 13, 150, 153; Grubb t;«. 
WilUs, 11 S & R., 107 ;'Hancock's Appeal, 
10 C, 155; Sterner v%. Palmer, 10 C, 
131 ; Penna. Co.'s Appeal, 5 Nor., 102. 
The settlement and compromise of doubt- 
ful and disputed rights have always been 
held to be a sufficient consideration to sup- 
port a contract where executed under' seal 
I or without seal. Chamberlain v%, Mc- 
Clurg, 8 W. & S., 31 ; Rice vs. Bixler, 1 
j W. & S., 445 ; Fellow's Appeal, 12 Nor., 
I 470; Paxson r«. Ilewson, 8 W. N. C, 
j 197. The compromise of a doubtful right 
is a suflScient consideration. McCoy vb. 
Hutchinson, 8 W. & S., 66. The debt of 
a married woman for which she is not 
legally bound is a sufficient consideration. 
Leonard vh, Duffin, 13 Nor., 218. A fam- 
ily compromise and settlement will hold the 
parties. Share vs, Anderson, 7 S. & R., 
62; Smith vh. Warden, 7 H., 430; Ackla 
v%. Ackla, 6 Barr, 232 ; Fulton vs, Moore, 
, 1 C, 476 ; McCoy va. Hunchinsou, 8 W. 
& S., 66. A wife's interest in her de- 
ceased father's estate, who died previously 
to the act of 1848, was protected to her 
separate use, and must be paid to her, and 
where the husband had received the money 
' coming in right of the wife, she is entitled 
as a creditor to receive it back from his 
estate. Mellinger v%. Bausman, 9 Wr., 
522; Graybill vs. Moyer, 9 Wr., 530; 



Mann's Appeal, 14 Wr., 375; Beyer vs. 
Reesor, 5 W & S., 501 ; Nissley vs. Eyre, 
1 W. N. C, 617. 

Even if the wife incurred no obligation 
by the contract which could be enforced at 
law, this will in no wise impair or affect 
her husband's liability to David or his 
children. Unangst vs. Fitler, 3 Nor., 135 ; 
Hope Build. Ass. vs. Lance, 6 W. N. C, 
219; Leonard vs. Duffin, 13 Nor., 220. 

February 4, 1884. Opinion of the Court 
delivered by Paxson, J. 

It was not alleged that the agreement 
between Richard Rutter, Julia Rutter his 
wife, and David Brisben, had been obtained 
from the said Richard Rutter by means of 
fraud or undue influence. It was resisted 
solely on the ground of want of considera- 
tion, and that being executory it could not 
be enforced. The court below held that 
there was sufficient consideration, from 
which ruling this appeal was taken. 

The agreement bears date the sixth day 
of August, A. D. 1849, and recited that 
" Whereas differences lately happened be- 
tween the said Richard Rutter and Julia 
his wife, which caused the said Julia to 
leave her said husband, and whereas the 
said Richard Rutter and Julia are desirous 
that all differences heretofore existing be- 
tween them shall be settled and compro- 
mised, and that they will again live to- 
gether in union and harmony as becomes 
man and wife, and in consideration whereof 
and for the purpose of avoiding future diffi- 
culties and discussions, they have mutually 
agreed and by these presents do agree, 
that their respective property and estates 
shall be held and enjoyed as follows:" 
Then follow the covenants, which so far as 
they are material, briefly stated, are : 

Ist. That in case the said Richard shall 
survive the said Julia, his executors and 
administrators shall pay over one-half of 
all his estate to the said David Brisben, 
only child o^ the said Julia by a former 
husband, if he be then living, and in case 
he be not then living, then to his child or 
children, if any then living, and to the 
issue of any then dead, per stirpes^ their 
heirs and assigns, etc. 

2d. That the said Richard should take 
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for his own use so long as they shall live 
together, the annual interCvSt of the suni of 
$3000, which was charged upon the real 
estate of her former husband in favor of 
the said Julia; and, 

3d. That in case of a future separation, 
the said Richard shall pay to the said Julia 
the sum of $600, and permit her to receive 
the interest on the said sum of $3000. 

From the date of this agreement the 
parties lived together, and for anything that 
appears, harmoniously, until the deatli of 
Julia, in 1876. Richard received the $180 
per year due Julia from the estate of her 
former husband up to 1876, amounting 
altogether, as stated by the court below, 
in round numbers to $4860. The estate 
of the said Richard, as appears by the ad- 
judication, amounted to $4968.81, which 
is but a trifle more than he received by his 
wife. It is also proper to say that at the 
date of the agreement there had been no 
children bom of the marriage, and evi- 
dently none were contemplated. Julia had 
a son, the said David Brisben, by a former 
husband. David died in 1852, leaving two 
children, the present appellees, who claimed 
under the above recited agreement the one- 
half of Richard Rutter's estate. 

Without referring to the assignments of 
error in detail, I will consider the case as 
the learned counsel for the appellant have 
presented it. They said the agreement 
should not be enforced because, 1st. It is 
a mere executory contract without consider- 
ation ; and 2d. It is a post-nuptial contract 
not making provisions for wife or children, 
which' is not sought to be enforced by the 
wife, but by volunteers who have given no 
consideration. 

I will consider the last objection first. 
That it was a post-nuptial contract is not 
material, as such contracts, where other- 
wise unobjectionable, may be enforced in 
in this State through the medium of 
ei^uity. Husbands' Law of Married 
Women, 26. The objection that the 
agreement is not being enforced by the 
wife, but by a volunteer who* gave no con- 
sideration, is plausible; but it does not 
meet the requirement's of the case. It must 
be remembered that the appellants are 
seeking to invoke the chancery powers of 



the Orphans' Court, and to strike down a 
solemn settlement of his property made by 
Richard Rutter when in the full enjoymtnt 
of his faculties, and without any suspicion 
of fraud. That settlement gave to the son 
of his wife a much less sum of money than 
Richard Rutter received from the estate of 
the father of that son. And the Ap- 
pellants, who object to this, are the collat- 
eral relatives of Richard, and are them- 
selves mere volunteers. 

Nor is it accurate to call this a mere 
executory contract. It is a contract exe- 
cuted so far as the wife is concerned. All 
that she was to give, her husband received ; 
all that she was to do, she has done. It 
remains but for the representatives of her 
husband to do what in his part he coven- 
anted they should do after his deatli. 
With full performance on the part of the 
wife, and the death of both parties, rescis- 
sion of the contract is impossible. 

This brings us to the question of con- 
sideration. The agreement was under 
seal, which according to all the authorities 
imparts a consideration. This throws the 
burden of proof upon those who attack it. 
No evidence was introduced in the Court 
below to impeach it; but the Appellants 
relied upon the agreement itself as showing 
want of consideration. They allege that 
the interest due Julia Rutter from the 
estate of the deceased husband was vested 
in, and absolutely belonged to her husband, 
the said Richard Rutter, and that the 
"family differences" which caused the 
separation, and lead to the agreement were 
" personal and domestic, and had no refer- 
ence to rights of property., pending suits or 
disputed claims." 

Henry Brisben, the first husband of' 
said Julia, died prior to the act of 1848. 
The agreement in question was executed 
in 1849. Richard Rutter had received 
the annual interest due his wife for several 
years, and the agreement provided that he 
should continue to receive it for his own 
use so long as they lived together. A 
number of authorities were cited as to the 
effect of the act of 1848 upon this interest, 
or dower as I shall call it for the purpose 
of convenience. The discussion of these 
authorities I do not consider necessary to 
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this case, as there are other considerations 
which will be referred to later on, which 
fully sustain the agreement aside from this.. 
Whatever may have been the right of the 
husband to reduce in possession the annual 
payments of dower, as they matured after 
the passage of the Act of 1848, it seems 
to be equally clear that he could treat it 
as the property of his wife, even after con- 
version, and that in such case E<juity 
would preserve her right of surviorship. 
Gochenaur's Estate, 11 Harris, 4(50. The 
agreement proves one of two things, either 
he recognized the dower as belon^ng to 
his wife, or it was one of the subjects of 
dispute between them which led to the 
separation. In either case there would be 
a consideration sufficient to support the 
agreement. 

Upon the ground, however, that this was 
an agreement to settle family difficulties 
and disputes, we think it unassailable. 
The settlement and compromise of doubtful 
and disputed rights has always been held 
to be a sufficient consideration to support a 
contract whether executed under seal or 
otherwise. (Rice vft, Bixler, 1 Watts and 
Serg., 445 ; Chamberlain vs. McClurg, 8 
Id., 31; Paxson va, Hewson, W. N. C, 
197.) And the law looks with equal 
favor upon agreements, the object of which 
is to promote domestic peace and harmony , 
where they are free from fraud or the 
suspicion of improper influence. And 
family compromises,^ especially if they are 
made in good faith and with full disclosure, 
are favored in e<|uity, and may be sustained 
by the Court, albeit perhaps resting upon 
grounds which .would not have been satisfac- 
tory if the transaction had occurred among 
strangers. (Bispham's Ecjuity, 192.) 
The same principle is distinctly recognized 
by many of our own cases, among which 
may be mentioned. Share vs, Anderson, 7 
S. & R., 62; Barton va. Wells, 5 Wharton, 
22o; Smith vs. Warden, 7 Harris, 4:50; 
Wormll's Accounts, 5 W. k S., Ill; 
Ackla vs. Ackla, 6 Barr, 232 ; Fulton vs. 
Moore, 1 Cas., 476 ; Walworth vs. Abel, 
2 P. F. S., 370. It is said, however, that 
in the present case the differences Avere 
purely domestic; that no property rights 
were involved, and that it was the duty of 



the wife to return to her husband. This is 
assuming the.whole case, and it is assuming 
it against all its probabilities. 

The " diflferences " which caused the sep- 
aration are not specified in the preamble 
of the agreement, but there is much upon 
the face of that instrument to show that 
rights of projHjrty were the foundation of 
the whole trouble. Then the position of 
the paities favors this view. The husband 
was rt^ceiving an income through his wife 
which, hi their circiunstances and for that 
day, was by no means inconsidemble. He 
was childless ; the wife had a son living by 
the husband from wliose estate that income 
was derived. It was natural for the wife 
to desire that some portion of the money 
her husband was thus receiving should go 
to her son in case her husband survived 
her. And this was the very thing that the 
agreement provided for. The object of 
that paper was to settle their difierences 
and restore harmony. We have but to 
turn to the agreement and see what was 
settled, to ascertain what was in dispute. 
We there find that the parties themselves 
declare that " for the purpose of avoiding 
future difficulties and dissensions, they have 
mutually agreed and by these presents do 
agree, that their respective property and 
estates shall be enjoyed and held as fol- 
lows,'' etc. Here is their own statement 
that the differences referred to related to 
their respective property. How then can 
we say that the ditferences between this 
man and this woman were entirely domes- 
tic, and had no relation to tpie-itions of prop- 
erty ? 

Nor does it appear that the wife was in 
duty bound to retuni to her husband. This 
woultl be so had she left him without suffi- 
cient cause. If, however, the husband's 
conduct had been such that she was legally 
justified in leaving him, she would have 
the right to remain absent, and her agree- 
ment to return would be a sufficient con- 
sideration to support a contract. Wo have 
the admission in the agreement in (piestion 
that it was these difierences between them 
" which caused the said Julia to leave her 
said husband." This impliedly leaves the 
blamo at his door, and his contract for her 
return is such an admission of the suffi- 
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ciency of the cau^e of her leaving as to 
throw the burden of proof upon those who 
assert the contrary. 

No question arises upon that clause in 
the agreement providing for a subsequent 
separation. If we concede it to be against 
the policy of the law, it does not affect the 
case. No attempt was ever made to en- 
force it, and under the facts as they exist 
no such attempt could have been made. 

Richard Rutter never called the validity 
of this agreement in question. He enjoyed 
its benefits to the time of his death. The 
appellants are mere volunteers, and have 
no equity to set aside a contract which is 
not only free from fraud or any species of 
imposition, but which was evidently in the 
interests of domestic harmony and substan- 
tial jui^tice. 

The decree is affirmed, and the appeal 
dismissed at the costs of appellants. 



knowledge 



parties in interest, 
of the facts, give 
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C. p. OF Butler County. 
Oomstock vs. Eilchenstein. 

Execution — tSairefaciaa — Practice — A ct 
of Juve 16, 1836. 

An execution issued after five years 
from entry of judgment without previous 
scire facias, will be set aside on motion of 
defendant, although the record shows that 
one or more executions issued within the 
five years. 

The practice in Philadelphia, as shown 
by Shew v^. Richards, 2 Miles, 108, and 
Landouzy vs. Seelos, 4 W. N. C, 151, 
and section 1048 of Troubat & Haley's 
Practice, sustaining such an execution, is 
in conflict with Act of June 16, 1836, and 
with the rulings of the Supreme Court. 

Opinion by Bredin, J. 

14 Pitts. Leg. Jour., 330. 



C. P. No. 2, OF Philadelphia County 

Miggett vs. Dittie. 
Meal estate — Trustee, Purchase by. 

A purchase by a trustee of the trust 
pioperty, even at a private sale, will be sus- 



tained, when all the 
having full 
their consent. 

The defendant was a ti*ustee to hold the 
title to certain land and to disburse the 
money required to pay for labor and ma- 
terials for houses then in process of erec- 
tion upon it. Before the houses were done 
it became apparent that they could not be 
sold at a profit, and the lien creditors re- 
fused to proceed any further Avith their 
operations. At their instance efforts were 
made by the defendant to sell so many of 
the hoases as were wholly or nearly fin- 
ished, but without success, whereupon he 
purchased them himself at a price equal to 
the highest sum that had been offered. 
He did this upon the suggestion of one of 
the creditors, and all of the others, as well 
as the plaintiff, who was the beneficial 
owner of the land, consented to the sale. 
Held, that there was no ground for setting 
it aside. Investigation into the acts of 
trustees is not to be discouraged. When 
a bill is filed for such a purpose in good 
faith aind under the advice of counsel, the 
Court will consider these circumstances in 
disposing of the question of costs. 

Opinion by Mitchell, J. 

41 Leg. Int., 124. 



O. C. OF Philadelphia County. 
Estate of Sherer Minors. 

Guardian — Earnirigs of child — Mother 
not entitled to. 

A guardian will not be surcharged with 
moneys not received, unless "in case of fraud 
or gross negligence. 

A mother, except in the cases meniioned 
in the Act of May 4, 1855, Sec. 3, Purd., 
p. 1008, pi. 25, is not entitled to the earn- 
ings of her child ; but conversely, she is not 
charged with the duty of maintenance. 

Opinion by Penrose, J. 

41 Leg. Int., 125. 
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C. p. OF CLEARFIELD COUNTY. 

Boss vs. Miller, et al. 

Justice of the Peace^ Certiorari to — Jur- 
isdiction — Voreiqn A ttarh rn et) f — A rtn 
of May 8, 187^1 and July 7, 1879. 

The amount to which the jurisdiction of jus- 
tices of the peace is confined, in writs of attac^h- 
ment against non-resident debtors, is a sum not 
exceeding one hundred dollars, under the Act of 
May 8, 1874. ITie Legislature did not, by that 
act, intend to make their jurisdiction concurrent 
with the jurisdiction of the Common Pleas 
Courts in writs of foreign attachment. 

The Act of July 7, 1879, does not enlarge the 
jurisdiction conferred on justices of the peace in 
foreign attachment by the Act of May 8, 1874. 
There is sufficient in tbe Act of 1879, taking its 
aeveral provisions together, to manifest the in- 
tent of the legislative mind to confine it to actions 
where a pei-sonal service or a service shall be had, 
•8 in cases of ordinary summons issued by a 
justice. 

Certiorari to justice of the peace. 

The transcript showed that on October 
10, 1883, upon affidavit of plaintiff that the 
defendants, T. T. Loomis, J. E. Miller and 
A. Decreet, doing business as Looinis, 
Miller and Decreet, were indebted to him 
in the sum of $188.15, and that said de- 
fendants were non-residents of tlie Com- 
monwealth, tlie justice took a bond from 
the plaintiff, with surety, and thereu})on 
issued a writ of foreign attachment, which 
was returned by the constable October 16, 
1883, served by attaching one gray hoiise 
(and other property) of defendants, in the 
possession of A. D. Loomis, and by leaving 
with him a copy of the attachment, etc. 
By the copy of the bond and writ annexed 
to the transcript, it appeared tiiat the 
amount of the bond was lett blank, no penal 
sura being inserted, and that the return to 
Ae writ was signed, but was not s^^o^n to 
by the constable. 

(Ml October 18, 1883, a summons is^;ued, 



returnable October 2-lth, against the de- 
fendants, returned not found, etc. 

October "24, 1883, defendants not ap- 
pearing, judgment was entered by default 
for the plaintiff for $188.15. 

The defendants took this certiorari and 
filed the following exceptions : 

1. The justice had no power to issue an 
attachment against non-residents for any 
claim exceeding $100. 

2. The justice had no jurisdiction. 

3. The justice did not require the plain- 
tiff to execute and file a bond in double the 
amount of plaintiff's claim, as is required 
under the Act of 8th May, 1874. 

4. The summons, being issued on October 
18, 1883, and returnable October 24, 1883, 
was a long summons. The defendants be- 
ing non-residents, the justice should have 
issued a short summons ; and the judgment 
is void, the justice thereby acquiring no 
jurisdiction of the persons of the defendants. 

5. To sustain a judgment by default it 
must appear by the record that the con- 
stable was sworn to his return ; in this 
case neither the return to the attachment 
nor to the summons are swoni to. 

6. The constable's return to the attach- 
ment, is deficient in that it does not state 
specifically the manner in which he served 
the attachment. 

7. The constable's return does not show- 
that he took the property into his posses- 
sion, or that he took scpurity from the de- 
fendants or any pei*son for them, as re- 
quired by the third section of the Act of 
May 8, 1874. 

8. The record does not show that actual 
notice in writing was given defendants of 
said action, and the nature thereof. 

I). aS'. Her roily for j)laintiff. 

Orris and Snyder^ for defendants. 

February 16, 1884. Opinion by Krebs, 
P. J. 

This cause comes before us upon a writ 
of certiorari, issued out of the Court of 
Common Pleas, and directed to W. N. 
Prothero, esq., a justice of the peace in 
and for Clearfield County. Eight excep- 
tions have been filed to the regularity of 
the proceedings had before the justice, the 
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first, and most important, raising the 
question of jurisdiction of the justice. 

The proceeding Avas by a Avrit of attach- 
ment, issued by the justice under the pro- 
visions of the Act of Assembly passed 
May 8, 1874, entitled "An act to provide 
for the collection of debts against non-resi- 
dent debtors." The first section of this 
Act provides " that it shall be the duty of 
any alderman or justice of the peace, for 
any claims not cxceedhig one hundred dol- 
lars, to issue an attachment against any 
d<^fendant non-resident of this Common- 
■wealth," etc. The amount to which juris- 
diction is confined is a sum " not exceeding 
one hundred dollars," and the writ of at- 
tachment shall issue upon proof by aifidavit 
that the defendant is a *' non-resident of 
the Commonwealth." The record sent up 
by the justice, shows the plaintiff's claim 
or demand to be one hundred and eighty- 
eight dollars, and therefore it is in excess 
of the sum named in the Act ; and if there 
was nothing more, it would plainly appear 
that the justice had no jurisdiction, and 
that the judgment was void. 

The plaintiff, however, contends that the 
Act of Assembly which became a law July 
7, 1879, entitled "An Act to enlarge the 
jurisdiction of justices of the peace," etc., 
in its first section, which provides that the 
aldermen, magistrates and justices of the 
peace in this Commonwealth, shall have 
concurrent jurisdi^jtion with the Courts of 
Common Pleas of all actions arising from 
contract, either express or implied, etc., 
wherein the sum demanded does not exceed 
three hundred dollars, etc., has so enlarged 
the jurisdiction of justices as to authorize 
the justice to issue the attachment in ques- 
tion. 

All civil jurisdiction vested in justices of 
the peace is by some special statute ; and 
without special authority, they are without 
jurisdiction. Taylor vs, Manderson, 1 
Ashmead, 180; Herrigas va, McGill, 1 
Ash mead, 152. 

A brief review of the Acts of Assembly 
conferring power on justices of the peace 
to issue writs of attachment, is deemed im- 
portant in order to arrive at a right under- 
standing of the case in hand. The Legis- 
lature, first by the Act of August 22, 1752, 



I gave to the justices the inght to issue a do- 
I mestic attachment upon sums not exceed- 
I ing five pounds, but under tlie statute it 
! was necessary that the defendant should 
I be, or have been, an inhabitant of the 
Commonwealth, and have left his place of 
abode without satisfying his debts. The 
jurisdiction to issue writs of domestic at- 
tachment was subsequently, by the Act of 
December 4, 1807, enlarged to a sum not 
exceeding one hundred dollars. The Leg- 
islature, again, by the Act of July 12, 
1842, conferred upon justices of the 
peace the power to issue writs of attach- 
ment "upon proofs," etc., that the defen- 
dant is about to remove from the county 
any of his property with intent to defraud 
his creditors, etc. This Act of Assembly, 
by the phraseology of the twenty -seventh 
section, shows that the defendant must be a 
resident of the Commonwealth, and the 
Supreme Court has decided that it is a 
remedy provided in lieu of imprisonment 
for debt, proceeding against the person for 
the purpose of reaching the goods, and 
that it did not intend to give to the jus- 
tices of the peace and aldermen the high 
power of proceeding m rem against per- 
sons resident in other states and kingdoms. 
Vansyckel's appeal, 1 Harris, 128. So 
that, up to the time when the Act of May 
8, 1874, was passed. Courts of Common 
Pleas only had, under the Act of June 13, 
1836, jurisdiction and power to issue writs 
against persons non-resident of tlijs Com- 
monwealth for any sum demanded or due. 
The right exercise of that power was, and 
is, often times full of diffieulty, raising 
close and difficult questions of domicile aiMl 
residence, so that even persons trained and 
experienced in the law could not always 
decide ; and while we may not now (question 
the wisdom or propriety of the law of 1874, 
conferring this higher poAver upon pei'sons 
who are generally unlearned in the law, 
we may restrain the jurisdiction, unless the 
plain letter of the Act of 1879 compels us 
to concede its enlarging power. It is ad- 
mitted by plaintiff's attorney tliat attach- 
ment proceedings are not within the Act of 
1879, unless the words "shall have con- 
current jurisdiction with the Courts of 
Common Pleas of all actions arising upon 
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contracts, either express or implied,'' import | 
such enlargement. i 

The remedy [provided by the Act of| 
1874, 18 not similar to the Act of June 18, : 
1886, authonzing the issne of foreign at- 
tachments. The mode of procedure differs l 
in many important particulars. That the \ 
I^egislature did not, by this Act of May 8, 
1874, intend to make the jurisdiction of 
justices of the peace concurrent with the 
jurisdiction of the Common Pleas Courts in 
writs of foreign attachment, we think is 
plainly manifested in that the Act of May 
15, 1874, conferred jurisdiction on the 
Common Pleas Courts to issue writs of 
foreign attachment in causes of actions ex 
delicto ; and it is not to be inferred that 
the law-making powers were ignorant of 
the law passed so short a time previous. 
We think, too, that there is sufficient in 
the Act of 1879, taking its several provis- 
ions together, to manifest the intent of the 
legislative mind, to confine it to actions 
where a personal ser%'ice or a senice shall 
be had, as in cases of ordinary summons 
issued by a justice. The enumeration also 
of '• all actions of trespass and trover and 
conversion," we think, is conclusive evi- 
dence that under the words "shall have 
concurrent jurisdiction, "etc., it was not in- 
tended to embrace actions in form of at- 
tachments, such as are the proceedings by 
attachment under the Act of July 12, 1842, 
and the Act of May 8, 1874. The juris- 
diction sought to be enlarged, being of a 
high and summary character, we think, 
fuUy justifies us in applying the nde of 
construction to this statute of July 7, 1879, 
which became a law without the signature 
of the Governor, that the enumeration 
therein of certain kinds of actions [)recludes 
us from including all others, particuln; ly if 
those sought to be included are themselves 
anomalous, and of unusual character and 
form of procedure. 

We are, therefore, of the opinion that 
the Act of July 7, 1879, does not enlarge 
the jurisdiction conferred by the Act of 
May 8, 1874, and the judgment entered by 
the justice was void for want of jurisdiction. 
This finding would make it imnecessary to 
consider the remaining exceptions, unless 
it be to settle the practice under the Act in 



future proceedings had in this and other 
causes. We are of the opinion, therefore, 
that the bond filed by the plaintiff in this 
claim is defective, in that no sum whatever 
is named therein, and for that reason we 
sustain the third exception. We also sus- 
tain the fourth, fifth, sixth and seventh ex- 
ceptions, and dismiss the eiglith. The 
judgment of the justice, and the execution 
and all proceedings thereunder, are there- 
fore reversed and set aside. 



C. P. OF MONTGOMERY COUNTY. 
Reckless ▼. Chamley. 

JuHtice of the Peace — Jurhdiction in ac- 
tions for rent — Art of July 7, 1879. 

Tlie Act of 1879, extondinp; the jurisdiction of 
justices of W\e i>eace to $S00, includes actious 
for rent. 

Rule to show cause why order of Court 
quashing appeal should not be stricken off 
and cause reinstated. 

This was an action for the recovery of 
rent exceeding in amount $100, brought 
before a justice of the peace. On an ap- 
peal to the Common Pleas, the case came 
on to trial and the defendant moved to 
quash the appeal on ground of want of 
jurisdiction in the justice of the peace. 
The Court (Stinson, P. J.) sustained the 
motion and quashed the appeal. The 
above rule was subsequently taken and 
argued before Judge Boyer. 

February 26, 1883. Opinion by Boyer, 
P.J. 

I Avas much impressed by the ingenious 
argument of the counsel for the defendant 
upon the subject of jurisdiction of justices 
of the peace in actions for rent. He cer- 
tainly did show that it was only by gradual 
approaches that the restrictions to the juris- 
diction of justices of the peace in such cases 
were removed. But his marshalling of the 
Acts showed also the continually advancing 
legislation towards that end. 

The Act of 1715 prohibited such juris- 
diction altogether. The Act of 1745, ex- 
tending the jurisdiction of justices of the 
peace to suits involving ^£5, again excepts 
rent. But the Act of 1799 extended the 
jurisdiction of the justices to demands for 
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rent not exceeding $53.33. The Act of 
1804, increasing the jurisdiction of justices 
to suits for $100, gives them also jurisdic- 
tion of rent to that amount, when the sub- 
ject of defalcation ; and the puzzling ques- 
tion wliether, under that Act, a landlord 
could sue for that amount of rent, equally 
divided the Supreme Court in Sheed v, 
Wartman, 4 Y., 237. 

At last it was decided, 5 Smith's Laivs, 
note 5, that a landlord who took a note for 
rent from his tenant might bring suit upon 
it before a justice of the peace, if within 
the limits of a justice's jurisdiction in other 
cases. 

The Act of 20tb March, 1810— Purd. 
Dig. 847, pi. 30 — repeals all former Acts, 
and gives justices of the peace jurisdiction 
over all causes of action not above $100, 
arising from contract, express or implied ; 
and over all cases of rent also not exceed- 
ing $100; but adding these qualifying 
words, " so far as to compel the landlord to 
defalcate.'* 

Tlien came the Act of emancipation — 
22d March, 1814, Purd. Dig. 849, pi. 33 
— when finally actions for rent before jus- 
tices of the peace are placed for the first 
time in Pennsylvania upon an e((ual footing 
with other debts of similar amount, and 
giving justices original jurisdiction therein 
as in other cases arising upon contract. 

Then came finally the Act of 1879— P. 
L. page 194 — which enacts "that the 
aldermen, magistrates, and justices of the 
peace in this commonwealth shall have con- 
current jurisdiction with courts of common 
plea^ of all actions arising from contract 
either express or implied, and of all actions 
of tresj)ass, and of trover and conversion, 
wherein the sum demanded does not exceed 
three hundred dollars, except in cases M' 
real contract where the title to lands or 
tenements may come in question, or actions 
up(m promise of marriage." 

Tiiese are very comprehensive words. 
If by the Act of 1814 justices of the peace 
had not already been given original juris- 
diction in all actions for rent, witliin tlie 
limits prescribed for other actions founded 
on contract, there might be more room for 
])ause. But liow can there be, when, as 
we have seen,' all former disthiction be- 



tween actions for rent, and upon other 
money contracts, had been done away ; 
and ever since 1814 actions for rent within 
the utmost money limits of a justice's juris- 
diction have been freely brought before 
him. Nor can such an action fall within 
the exception contained in the last clause 
of the Act of 1879, as an action for rent is 
the one action in which the title to lands 
cannot come into ((uestion, where there is 
an existing lease ; for, as soon as the land- 
lord proves his lease, the defendant cannot 
dispute his title. 

I am constrained reluctantly to reverse 
the action of my predecessor in this case, 
inadvertently done in the hurry of a trial. 
And now, February, 1883, the rule is made 
absolute, the order to quash rescinded, and 
the case reinstated. 

Note. Contra : See Mcllvaine tn. Moran, 1 
Cliester Cq. Reports, 458; Kiaus r«. Bickhart, 
Id. 479, 



C. P. OF CHESTER COUNTY. 
Olimenson, Superintendent, vs. Green. 
Costs — Witness fees — Super mtendent of 
Sunday-school — Materiality of tvitne^- 
ses. 

The superintendent of a Simday-school orga- 
nizitiou, who conducts a suit in court as agent 
of the Sunday-school, is not entitled to witness 
fees, although testifying as a witness in the case. 

The question of the materiality of witnesses 
will not be considered unless it is shown that 
the case is one of oppression. 

Appeal from taxation of bill of costs. 

Tiie plaintiffs bill of costs as taxed by 
the prothonotary, contained items of charge 
for attendance and mileage ^or Joseph B. 
Climenson, Superintendent of the Popular 
Grove Union Sunday-school, the reconi 
plaintiff in the case, and for two witnesses 
who were present at the trial but did not 
testify. The defendant appealed from the 
taxation on the ground that the superin- 
tendent Avas a party, and the other two 
witnesses not material. 

I), S, TaJh'tt^ for a))peal, cited Beaver 
vs. Call! Township, 1 Chester Comity Re- 
ports, 17. 

Mnnaijliitn and Uftuse^ contra. 

March 19, 1884. Oral opinion by 
Futhey, P. J. 
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The guperintendent attended as an agent 
of the Sunday-school to conduct the suit, 
authorized, as such, by the action of the 
school, and should not be allowed witness 
fees. 

We will not consider the (juestion of the 
materiality of the witnesses, unless it is 
shown that the case is one of oppression. 

XoTE. — See Parker c/t. Martin, 3 Pitts. Leg. 
Jour., 106; Rhoads & Shyrock, Assij^nees r«. 
The Bank, 5 W. N. C, 191; First Nat'l Bank 
of Mt. Joy vs. Greider, Lancaster Bar, Vol. 5, 
Xo. 1; Evans & Son vs. The Lancaster City 
School Board, Id., Vol. 9, 102. 



C. P. OF LANCASTER COUNTY. 

John M. Martin vs. B. F. Wiggins. 

Certiorari — Justice of the Peace — When 
proreedinijH set anide. 

Where the proceedings returned by a justice 
of the peace do not show that judgment was 
entered on the day named in the summons, or 
on a day to which the cause had been continued, 
but show that judgment was entered on *'the 
20th, 1882,'' omitting the month of the year, 
such proceedings on certiorari will be set aside 
by the court. 

The transcript not showing that the trial was 
postponed, or continued to some other time, or 
that the parties afterwards met by agreement 
and proceeded to trial, the justice could not 
legally proceed to enter judgment. The pro- 
ceedings being illegal and irregular, the time 
allowed for appeal or certiorari would not 
commence to nui until defendant had notice of 
the entiy of judgment against him. 

December Term, 1882, No. 34. 

Certiorari. 

This was a suit brought before B. F. 
Brooks, Esq., a justice of the peace, on a 
book account. The record shows that on 
"Friday tbe 20th, 1882," judgment was 
entered against defendant for ,^87.12. On 
December 1st, 1882, execution wa^ issued, 
and on December 2d, 1882, defendant sued 
out this certiorari and filed the following 
exceptions inter alia to the record of the 
justice. 

1. The justice of the peace had no juris- 
dicrion, as the entire matter in controversy 
and attempted to be passed upon by him, 
was in regard to a partnership between 
John M. Martin and B. F. Wiggins. 

2. There was no le^al hearinor in tbe 

... . 

case before the justice, but after suit brought 



John M. Martin and B. F. Wiggins ar- 
ranged to meet, and did meet to talk over 
matters of difference between them, grow- 
ing out of their unsettled partnership. No 
witness was sworn, no testimony was offered, 
no hearing was had ; but the parties failed 
to reach a settlement, and it was not until 
December 1, 1882, or later, that B. F. 
Wiggins was informed or was aware that 
there was a judgment against him. 

3. The record does not show that there 
was a hearing had on the day fixed in the 
summons, or that any other day was agreed 
upon by the parties to the suit. 

4 The record does not show when the 
hearing was had, except that it was not on 
the day mentioned in the summons, viz. : 
the 21st day of October, 1882, the record 
only showing that "on the 20th, 1882," 
without mentioning the month, parties ap- 
pear. 

J, W. Johjisojij for certiorari, 

W, M. FranJdin, contra. 

March 30, 1883. Opinion delivered by 
Livingston, P. J. 

The proceedings returned by the justice 
on the writ of certiorari, and now before 
the court, do not show that judgment was 
entered on the day named in the summons 
served on defendant, or on a day to which 
the cause had been continued, but do show 
that judgment was entered on the 20th of 
some month in the year 1882, the time 
named in the summons for appearance being 
October 21 , 1882. They do not show that 
the trial was j)Ostponed, or cause continued 
to any other time, or that tlie parties met 
at any other time for the purpose of trial 
and agreed to proceed to trial ; and without 
such agreement, which should appear on 
the transcript, the justice had no jurisdic- 
tion and could not legally proceed. They 
do not show that witnesses were sworn or 
evidence heard. They do not show — the 
judgment not being entered on the day 
stated in the summons— ^that defendant was 
notified prior to the issuing of the execu- 
tion that a judgment had been entered 
against him by the justice. 

The whole proceeding, as shown by the 
return, was illegal and irregular, and there- 
fore the twenty days allowed for appeal or 
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certiorari would not commeiice to run until 
defendant had notice of the entry of a 
judgment against him. 

The writ of certiorari was issued in 
proper time, and the proceedings being on 
their face irregular and not in accordance 
with the plain reiiuireraents of the law, are 
reversed and set aside. 

Exceptions sustained and proceedings 
set aside. 



UHrier ^essiot(^. 



C. OF Q. 8. OF PHILADELPHIA CO. 

Commonwealth vs. Gnidhart. 
Criminal Law — Master and servant — 
Apprentices — Violation of indentures^ 
hotv punished. 

An apprentice, who violates his indentures, 
and is guilty of misconduct, may be punished 
by the Court, under the Act of September 29, 
1770, with imprisonment. 

If the apprentice lives with his master, the 
latter may administ'»r proper punishment upon 
the apprentice, and is not liable for uryust pun- 
ishment arising from error of judgment, but he 
cannot inflict punishment to gratify a cruel and 
X'evengeful disposition. " 

The defendant, an apprentice to the 
morocco dressing trade, was arrested at the 
instance of William Clark, his master, for 
a wilful neglect of duty and breach of his 
indentures of apprenticeship, and taken 
before a magistrate, who bound him over 
to answer at Court. It was testified that 
he (juit his work before he had hung up a 
number of skins to dry, and, that in conse- 
([uence thereof, they soured or lost their tan 
and became rotten. It was proved that 
his neglect was wilful and intentional. He 
was also guilty of violating his indentures 
by leaving his work and talking to the 
otlier apprentices while at their work, and 
playing cards in the factory, both of which 
w^cre prohibited by the indentures. He 
did not live with his master; but was 
paid five dollars a week as wages in lieu of 
board and clothing. He also had, by the 
volunta^ry action of the master, opportuni- 
ties of doing overwork, and thereby earn- 
ing more wages ; but in consequence of his 



misconduct, he was deprived of tliis privi- 
lege, and it was testified that his neglect of 
duty was attributable to that Inct. The case 
was heard by the judge of the Court of 
Quarter Sessions, and after hearhig, the 
following opinion was delivered. 

George M, Dallas^ ) For the com- 
Greorye^ L, Crawford, j monwcalth. 

John S. McKinlay^ for defendant. 

March 14, 1884. Opinion by. A mold, J. 

It is to be regretted that the system of 
apprenticeship has nearly gone out of use. 
The relation of master and apprentice was 
one of the most valuable relations in 
society. Some of the most worthy, re- 
putable and wealthy citizens of this country 
commenceji Avork as apprentices, and rose 
to the higest positions in the government. | 
There are yet living in this city many ex- 
cellent persons, who were apprentices in | 
their youth. A system so beneficial ought 
not to be suffered to fall into disuse ; but 
it seems that it is being gradually aban- 
doned, and we are becomiug dependent for 
skilled mechanics upon immigration fi'ora 
foreign countries. A trade education is as 
important as a college education. If the 
latter is regarded as a distinction worth 
acquiring, the former is equally so, for it 
supplies the necessities of society that de- 
pend on skill and knowledge in the practi- 
cal business of life. Boys who have such 
an opportunity as this defundant to learn a 
good trade are to be congratulated. There 
are thousands of boys, and men too, who 
would be glad to have such a position. 
Under the old custom the apprentice lived 
with his master, and was clothed, fed, and 
treated as one of his family ; but after a 
time, money in lieu of domestic custody 
and care was substituted, and this met the 
apj)roval of the Supreme Court; Common- 
wealth ex reL Gear i^s, Conrow, 2 Barr, 
402; and was subserjuently authorized by 
statute. Act of March 17, 18'j6. When 
the indentures are entered into, certain 
duties and obligations arise on both sides, 
which may be enforced by the Court. li 
the apprentice lives with his master, the 
latter may administer proper punishment 
upon the apprentice, and is not liable for 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



14a 



uiijust punishment arising from error of 
judgment ; but he cannot inflict punishment 
to gratify a cruel and revengeful disposi- 
tion. Commonwealth va. Hodgson, Lewis' 
Criminal Law, 108. He may also apply 
to the Court of Quarter Sessions fbr the 
punishment of the apprentice by imprison- 
ment under the act of September 29, 1770, 
and in such case, if his complaint be just, 
the Court ought to and will enforce the law 
by confining the apprentice as long as 
may be necessary to accomplish his reform. 
I have no doubt that the defendant 
neglected his duty in regard to the skins 
which soured, because thev were not hun;; 
up, and that his neglect was wilful and de- 
liberate. Of course they might have been 
destroyed by accident or thoughtlessness, 
but the evidence shows clearly that it was 
the wilful and intentional neglect of the 
defendant that caused their loss. Each of 
the other matters complained of is trivial 
by itself, but together they go to aggravate 
the sdgconduct of tlie defendant. I shall 
therefore enforce the law, so that the de- 
fendant and the other apprentices now in 
Court, and the community, may know that 
the indentures mean all that they contain, 
and that the Court will enforce the duties 
required by them on both sides. But in 
doing this I do not wish to inflict pain or 
disgrace, or do anything which would ap- 
pear to be harsh, unkind or vindictive. I 
will order that the defendant be confiiied 
in the witness department of the county 
prison for the space of twenty-four hours. 
I will not degrade him by putting him in a 
cell, or doing anything which would brand 
him as a criminal or felon, and I hope that 
the lesson he is now learning will be a 
benefit to him in the future. 



S^'k^ 4 §^^4' 



Dickinson ▼. Coates, Assignee, etc. 
S. C. OF Missouri. 

Checks — Do not operate as an assifpimejit 
— Assignee for benefit of creditors — 
General creditors entitled to partici- 
pate, where check is not presented before 
amynment made. 



A check on a bank not drawn on a par-^ 
ticular fund, nor for the whole sum stand- 
ing to the credit of the depositor, does not, 
before presentment and acceptance, operate 
either in law or in equity as an assignment 
of so much of the deposit. Where, after 
the drawing and delivery, but before the 
presentment and acceptance of a check, the 
drawer makes an assignment for the bene- 
fit of creditors, and the assignee collects 
the whole deposit account from the bank, 
the check-holder is not entitled to receive 
the amount of his check out of the fund so 
collected, but such fund is distributable 
pro rata among all the creditors. 

Judgment reversed and bill dismissed* 

Opinion by Norton, J. 

28 Amer. Law. Reg., 181. 



Amelia Eechter vs. The Pennsylvania Bail- 
road Company. 

Errok to the Court of Common Ple^ 
No. l. OF Alleguent County. 

Railroads — Persons employed about — Ac- 
cident — Liability for Act of April Ay 
1868. 

A laborer in a rolling mill while engaged 
in opening a train of cars standing on ,a 
switch nmning from the railroad to his 
employer's mill, in order that he might 
prosecute his work, was killed by the train 
being moved by the engineer, as alleged, 
witliout warning. Held, That he was 
not within the Act qf April 4, 1868, relat- 
ing to persons employed about railroads. 

Mulhercn vs. Railroad Co., 81 P. F. S. 
876 ; Ricard vs. Railroad Co., 8 Nor. 195, 
and Cummings vs. Railroad Co., 11 Nor. 
82, distinguished. 

Judgment revei-sed and a venire de novo 
awarded. 

Opinion by Gordon, J. 

14 ritts. Leg. Jour., 313. 



Griffen Smith & Co. vs. PhGBnix Pottery 
Company. 

Error to Common Ppeas of Chester County. 
Lease ^ Construction of Clause in — Cove- 
nantj Action of. 

A clause in a lease, which provides that 
the lessee shall "pay all taxes, water-rents. 
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and assessments upon the premises," in- 
cludes a charge for paving and curbing the 
streets in front of the leased premises, 
when ordered by the municipal authorities. 

In an action of covenant by the lessors 
in the above .case against the lessees f9r 
the cost of curbing and paving the leased 
premises : Held^ that the fact that the par- 
ties to the lease had agreed that a third 
party should do the work, and that the 
question of liability therefor should be 
subsequently determined, was not such an 
alteration of the covenant as to render 
necessary a change in the form of the 
action. 

Judgment affirmed. 

Per curiam. 

14 W. N. C, 266. 



C. P. No. 1, OF Philadelphia County. 
Nugent vs. Wolfe. 

Statute of Frauds — Promise to ]mi/ the 
debt of ail other — Must he in toritiny — 
Art of April 22, 18h5. 

A promise by one person to indemnify 
another in consideration of the latter's in- 
curring a liability as security for a third, 
1% invalid under the first section of the Act 
of April 22, 1855, P. L. 808, unless re- 
duced to writing. 

N. was security for stay of execution in 
a judgment against P., who upon the expir- 
ation of the stay of execution failed to pay 
the debt, which thereupon was paid by N. 
He alleged that W., the defendant, ver- 
. bally promised to indemnify him, and 
brought suit to recover from him the 
amount he had been obliged to pay. 

Held, That under the Statute of P'rands 
he could not recover. 

Rule for new trial made absolute. 

Opinion by Biddle, J. 

41 Leg. Intel., 124. 



make certain improvements and repairs, and 
that they should belong to the landlord at 
the expiration of the term, in consideration 
of which no rent was to be paid. 

Held, That a mechanic's claim for im- 
provefnents under such- an agreement, 
would bind the estate of the lessor. 

The land is not bound for the erection of 
a building not provided for in the agree- 
ment. 

In Clinton County no lien can be filed 
for alterations and repairs, the Act of May 
1, 1861, upon that subject, not being in 
force there. 

When the work which is done upon an 
old building does not materially change its 
character or appearance, it is only a repair 
or an alteration. 

Judgment reversed. 

Opinion by Trunkey, J. 

51 Leg. Intel., 135. 



Long and Furst vs. McLanahan and Stone. 

EllROK TO COMMOX PlEAS OF ClTNTON CoUNTV. 

Merhdtiic^s l^ieii- — Lavdlord and Tenant 
— Leai^e — Inijmtwmeuts and rejjairs 
andt'i'. 

A lease provided that the tenant should 



Mackrell, Executrix vs. Wolff, et. al. 

Ekkor to the Court of Common Pleas 
Xo. 2, op Allegheny County. 

Evidence — Execution of writiny — Proof 
of handwriting of snhscribing witness — 
Act inns at fain st executors — Interested 
Parties at time of signing — Act of 
April lo, 1869. 

In an action against an executor, upon 
an instrument of writing alleged to have 
been executed by the decedent (prior to the 
act of April 15, 1869), the execution of 
the paper cannot be proved by proof of the 
handwritinor of a deceased subscribing: wit- 
ness thereto, who, at the time of attestation, 
was a party interested therein. 

In such case, the subscribing witness, if 
living, would be incompetent to prove the 
execution of the histrument. The action 
being against an executor, the act of 1869 
has no application. 

Judgment reversed and a venire facias 
de novo awarded. 

J anion ))y Paxon, J. 

14 W. N. C, 249. 
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C. p. OF LANCASTER COUNTY. 

The Keely Stove Company ys. Fred'k 8. 
Bletz. 

Jmnt stock companies — StLbscription to — 
Liability for — Affidavit of defence. 

Where a subscription to a joint stock com- 
ptny was made on the express condition that it 
ahoold be paid in lumber and materials, such 
condition in order to release the defendant from 
kis subscription must appear on the face of the 
rabscription paper. 

The requirements of the General Act of In- 
ecnporation of 1874 could not be complied with 
if such condition was not annexed to the sub- 
scription paper in that, "such stock shall not 
be stated or certiiied as having been issued for 
cash paid into the company, but shall be stated 
and certified in this respect according to the 

Until the association is ready to file the arti- 
cles of the association, a subscriber may with- 
draw ; but if a subscriber suffers his name to re- 
main, and the articles be filed, his obligation is 
final, and he cannot set up his omission against 
bis associates. 

Rule to show cause why judgment 
should not be entered for want of a suflS- 
dent aflSdavit of defence. 

On the ninth day of March, 1883, the 
Keely Stove Company, locatod in the bor- 
ough of Columbia, brought suit in the 
Court of Common Pleas of Lancaster 
County to March Term, 1883, No. 50, 
^inst Frederick S. Bletz, on the folio w- 
iag subscription paper signed by the de- 
fendant : 

"Whereas the organization of a corpo- 
ntion to erect works and manufacture 
stoves and other things properly belong- 
ixkg to the stove manufacturing business 
ifi under consideration by citizens of Co- 
lumbia, and a committee composed of G. 
6. Betwiler, Samuel Filbert, and William 
B. Given, has been appointed to take the 
matter in hand, 



Now the undersigned do hereby agree 
to subscribe, each for himself, for stock at 
par, to the amount set opposite their re- 
spective names, and they further promise 
and agree to pay the said sums to the cor- 
poration when organized, as payment may 
be required by the said corporation ; but 
these subscriptions shall not be binding 
until the sum of $50,000.00 shall be bona 
fide subscribed by responsible people. 

Witness our hands and seals, March 

16th, 1882. 

* * ♦ * * an 

F. S. Bletz, [seal] $1,000.00. 

« Hi i^ Hi On On 

F. S. Bletz, [seal] $1,000.00. 

Plaintiff filed its aflSdavit of claim on 
March 17th, 1883, which sets forth the 
foregoing subscription in full, together with 
the names of all the subscribers thereto, 
and the respective amounts subscribed, 
showing that the full amount of capital 
stock was subscribed, and that the follow- 
ing sums were due from said Bletz on his 
subscriptions : 

$200.00 with interest from April 1, 1882. 

800.00 " " '* May 1, 1882. 

200.00 " " '' June 1, 1882. 

200.00 ** " " Julv 1, 1882. 

200.00 ** " " Aug. 1, 1882. 

200.00 *' " " Sept. 1, 1882. 

200.00 " " " Oct. 1, 1882. 

To this claim the defendant filed the 
following affidavit of defence : 

**When the committee to solicit sub- 
scriptions to the stock of the company 
plaintiff called on the affiant for a sub- 
scription, there was no such instrument 
as is headed in plaintiff's affidavit of claim 
* Copy of subscription paper signed by de- 
fendant,' shown to him, and that he then 
subscribed one thousand dollars on the 
express condition that the same should be 
paid in lumber and materials needed in 
and about the erection of the works ; that 
as to his alleged second subscription of 
one thousand dollars, he is not liable for 
the same because it was only made on con- 
dition that all who had subscribed the 
sum of five hundred dollars or upwards 
would double their subscriptions ; that 
this condition was never complied with, 
and that be has no recollection of even 
signing his name to said alleged increased 
subscription. 
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" And this deponent further says that 
in consequence of the inharmonious pro- 
ceedings at the meeting when defendant's 
increased subscription is alleged to have 
been made, he, the defendant, called on 
Messrs. Detwiler and Filbert, of the com- 
mittee on subscriptions, and demanded 
that his name should be stricken from the 
subscription list, as he desired to have 
nothing further to do with the concern, 
and that at the time when he made this 
demand the subscriptions did not amount 
to the sum of fifty thousand dollars. 

** The deponent further says that the 
company plaintiff proceeded to erect its 
buildings, and ordered and purchased its 
lumber and materials from other parties, 
without offering to take the same or any 
part thereof from him in payment of his 
said subscription of one thousand dollars. 
All of which he is prepared to verify." 

E. M. North, for plaintiff. 

S, H. Reynolds, for defendant. 

August 18, 1883. Opinion by Patter- 
son, A. L. J. 

Tliis suit comes before us on the plead- 
ings. The plaintiff's counsel moved for 
judgment for want of a sufficient affidavit 
of defence. The defendant, by his affi- 
davit of defence, set^ up several grounds 
of defence, none of which, in our opinion, 
are sufficient to defeat the plaintiff's action. 
By the paper containing plaintiff's claim it 
appears that fifty thousand dollars were 
subscribed, the conditions expressed on its 
face to make all subscriptions binding ; and 
if the defendant's first subscription, being 
one to a joint stock undertaking, was made 
on the express condition that it should be 
paid in lumber and material, such con- 
dition should have appeared on the face of 
the subscription paper. Miller tJH, Han- 
over Junction and Susquehanna R. R. Co., 
6 Norris, 95. 

The requirements of the seventeenth 
section of the General Act of Incorporation 
of 1874, it seems, could not be complied 
with if that were omitted. That section, 
allowing subscriptions in real and personal 
estate and other property, reads in part as 
follows : " And in the charter and the cer- 
tificates and statements to be made by the 
subscribers and officers of the corporation, 
such stock shall not be stated or certified 



as having been issued for cash paid into 
the company, but shall be stated and cer- 
tified in this respect according to the fact." 

The defendant by his affidavit declares 
that he called on the committee on sub- 
scriptions, and demanded that his name 
should be stricken from the subscription 
list. This, however, it seems, was not done. 
'* Until the association is ready to file die 
articles of the association, a subscriber may 
withdraw ; but if a subscriber suffers his 
name to remain, and the articles be filed, 
his obligation is final, and he cannot set up 
his omission against his associates." Gar- 
rett V9. Dillsburg and Mechanicsburg R. 
R. Co., 28 P. F. Smith, 466. 

The other grounds of defence taken are 
insufficient, in our opinion, and the rule 
will be made absolute. 

Rule absolute, and the prothonotary will 
ent«r judgment for the plaintiff and against 
the defendant for plaintiff's claim. 



C. P. OF LANCASTER COUNTY. 

Jolin L. Bingaman vs. Benjamin J. Boyer, 
with Notice to Eudy Frankhouser, his As- 
signee for the Benefit of Creditors. 

Affidavit of defence — Judgment, refusal 
to enter — Covenant — Executory con- 
tract. 

In an action of covenant on articles of agreNB- 
ment for the sale of real estate, the Court will 
refuse to enter judgment upon plaintiff's affida- 
vit of claim, if the pleadings and the papers 
filed show that the agreement is an executory 
contract to sell and convey, 

April Term, 1883, No. 82. 

Rule to show cause why judgment should 
not be entered for want of a sufficient affi- 
davit of defence. 

This is an action in covenant on articles 
of agreement for the sale of real estate, 
entered into between John L. Bingaman, 
the plaintiff, vendor, and Benjamin J. 
Royer, vendee, on September 20, 1882. 
By the terms of this agreement the pur- 
chase money was to be paid and a deed in 
fee simple, clear of all incumbrances, de- 
livered on or before the second day of 
April next ensuing the date of said agree- 
ment. On the day fixed for the payment 
of the purchase money and tbe delivery of 
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the deed, the said Benjamin J. Royer 
made an assignment for the benefit of his 
creditors to Rudy Frankhouser. The deed 
was tendered to them, but the vendee failed 
to comply with his part of the agreement. 

After suit brought and affidavit of claim 
filed, setting forth the covenants of said 
agreement, tiie defendants filed their affi- 
davit of defence, in which they say : 

"That said John Bingaman did not 
tender to either of them tlie deed for the 
property as described in said articles of 
agreement clear of all incumbrances. That 
said real estate was encumbered by a judg- 
ment given to Rebecca and Mary Packman, 
for $1,000.00, entered to April terra, 
1880; No. 154, by the said John L. Binga- 
man." 

To this the plaintifi" filed the following 
assignment of insufficiency of said affidavit 
of defence: 

"The said affidavit is insufficient and 
defective inasmuch as it does not allege 
that the deed was refused by defendants 
at the time of its tender to them, on the 
ground that there was a judgment against 
the property of $1,000.00." 

A. J, Eherly^ for rule. 

The law presumes under the circum- 
stances that the plaintiff complied with all 
the covenants contained in the agreement. 
The tender of the deed is not denied by 
the defendant ; he alleges that it is not set 
forth in the narr. and affidavit of the claim, 
which is not necessary. 

Wm, D, Weaver^ contra. 

llie plaintiff is not entitled to judgment 
in this case. It is a suit on an executory 
contract, and hence an affidavit of defence 
is not necessary. 

Montgomery v«. Johnson, 1 Miles, 824. 

Dugan v%. Lloyd, 2 LL, 259. 

Dickson v». Shaw, 2 Id., 262. 

Bishop i'«. Denonnandie, 1 Pitts. Leg. 
Jour., 145. 

McNarr v%. Winpenny, 1 W. N. C, 29. 

Hutchinson r«. Weir, Id., 267. 

Rules of Court. Affidavit of defence. 
Sec. 1. 

November 17, 1883. Opinion by Liv- 
ingston, P. J. 

An examination of the pleadings in this 



case, the papers filed, affidavits made, and 
the authorities cited, satisfies the court that 
the rule should be discharged. 



Rule discharged. 



Common §leaS''^tjttit^. 



C. p. OF LACKAWANNA COUNTY. 

Delaware, Lackawanna & Western Eailroad 
Gompany v. O'Hara et al. 

Peliminary injunction — Road tax — Su- 
pervisors^ duties of. 

If supervisors of public roads and highways do 
not give tax-payers full opportunity to work out 
their taxes by designating particular times and 
places for such work, an injunction will be 
granted to prevent the collection of such road 
tax. 

Unless the counter affidavits establish the fact 
that such particular times and places have been 
designated by the supervisor, and the plaintiflf 
aft«r a full opportunity to work out the tax has 
refused, the preliminary injunction will not bo 
dissolved. 

AprilTerm, 1884, No. 1. 

Rule to dissolve preliminary injunction. 

February 11, 1884. Opinion by Hand, 

The facts presented by the bill and affi- 
davits on both sides can only be determined 
by an answer to the bill and full testimony. 
The plaintiffs have a right to work out their 
road tax. It is the duty of the supervi- 
sors to designate the time and place, and 
give tax-payers full opportunity to work out 
their taxes. If all this had been done, it 
would be an easy matter to show it. The 
counter affidavits do not establish that any 
particular time or place has been desig- 
nated, and plaintiffs after a full opportunity 
have refused. Miller vs, Gorman & Pres- 
ton, 2 Wright, 309. A simple mode would 
be to serve notice in writing. The prelim- 
inary injunction is continued until further 
order of the court. 
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C. OF Q. 8. OP Westmorelakd Co. 
Oommonwealth vs. Sifred. 

Insolvent convicts — Discharge of convicts 
— Act of June 13 j 1883 ^ ConsiruQtion 
of — Acts of 1836 and 181^9 co7isidered. 

The meaniiiff of the act of June 13, 1888, P. 
L., 99, is simply that insolvjent convicts may be 
discharged without the delay, trouble, and ex- 
pense of proceedings under the insolvent laws, 
by the commissioners under the supervision of 
the court or a law judge. 

The defendant was convicted of violating the 
liquor laws, and was sentenced to pay a fine of 
$100 and costs. He asked to be discharged un- 
der the provisions of the act of June 18, 1883, 
after having undergone an imprisonment for 
over tliirty days, in default of payment of said 
fine and costs. 

Heldy that as the fine was over fifteen dollars, 
he was not entitled to his discharge until after 
three months had elapsed. 

Application for defendant's discharge un- 
der act of June 13, 1883. 

Opinion by Hunter, J. Filed March 28, 
1884. 

The defendant was sentenced (for the 
unlawful sale of liquors) on the 5th day of 
February last, to pay a fine of $100 and 
costs, and now asks that he be discharfi^ed 
under the provisions of the act of 13th 
June, 1883. Is he entitled to his dis- 
charge? 

The 47th section of act of 16th June, 
1836, provides for the discharge of insol- 
vent convicts after three months' imprison- 
ment ; and the 6th section of act of 24th 
June, 1849, directs that the proceedings in 
such cases shall be as in civil cases of insol- 
vent debtors. The 48th section of act of 
1836 directs the discharge of insolvent 
prisoners of any class at the end of thirty 
days. Thus does the Legislature find the 
law to be when the act of 18H3 was con- 
sidered. The statute provides, " That from 
and after the passage of this act, the com- 
missioners of the several counties of this 
Commonwealth, shall be and they are 
hereby authorized, upon the order of the 
Court of Quarter Sessions, or in vacation, 
a law judge thereof in the exercise of its 
or his discretion, and upon such terms as 
said court or judge as aforesaid may impose. 



to discharge firom prison witho^it the delay 
of any proceedings under the insolvent 
laws of this Commonwealth, every convict 
who shall have served out his or her term 
of imprisonment for non-payment of costs, 
notwithstanding such convict shall not have 
paid the costs of prosecution, fine, or made 
restitution, or paid the value of the stolen 
goods or property," etc. The title of the 
act, which must be considered with the 
body of it, is as follows: 

"-4w. act to authorize the commissioners 
of the several counties of this Common- 
wealth to diseharge from prison all per- 
sons confined in jail, without proceeding 
under the insolvent laws.^^ 

Proceedings for the discharge of insol- 
vent debtors were required to be formal, 
were expensive and required also time. To 
mention this is enough. The numerous 
acts of Assembly on the subject will speak 
for themselves. What then is the meaning 
of the act of 1883 ? Why, simply that in- 
solvent convicts may be discharged without 
the delay, trouble, and expense of proceed- 
ings under the insolvent laws, and by the 
commissioners under the supervision of the 
court or a law judge. The counsel com- 
plain of the obscurity of the intent of the 
act ; but brash away the peculiar phraseol- 
ogy of the statute, and there is left just 
what I have said. Why the act of discharg- 
ing is given to the commissioners, and not 
left with the court, they say is incompre- 
hensible. I think the occasion of this was 
that many cases are met with in the books 
where the commissioners had ordered the 
discharge of insolvent convicts without any 
authority. This may have been in the 
mind of the lawmaker who framed the 
statute. The question then recurs : When 
are insolvent convicts entitled to their dis- 
charge from jail, the act of 1883 notwith- 
standing ? The answer is : First j at the 
end of three months where the fine is over 
$15; second^ where there is sentence of 
fine and imprisonment, the fine being over 
that sum, at the end of three months from 
and after the expiration of the term of im- 
prisonment; thirdy where the fine is $15, 
or less, at the end of thirty days ; fourth^ 
where there is fine of $15, or less, and im- 
prisonment, at the end of thirty days from 
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the expiration of the time of imprisonment ; 
fifth y where the imprisonment is for costs, 
at the end of thirty days. See Common- 
wealth vs. Seipt, etc., 7 Phila., 175 ; Com- 
monwealth V9. Long, etc., 5 Binn., 488 ; 
County v%, Reifsnyder, 10 Wright, 446. 
Some of the common pleas judges have 
held that where there is imprisonment for 
costs, which exceed $16, there can be no 
discharge for three months. I do not 
think so. Thirty days is the time, as said 
in County v$. Reifsnyder, supra, 

I may add here that a custom has pre- 
vailed at times for the commissioners to dis- 
charge from imprisonment for costs at the 
end of thirty days, without application to 
the court. 1 can see no harm in this, where 
iie convict is hopelessly and notoriously 
insolvent. 

And now J March SS^ 1884' j upon due 
eonmderationy the petition is dismissed. 



Jn^ffitf §omit. 



Bowe TB. Beam. 

Ebror to the Court of Common Pleas of 
BsBKs County. 

Legal owner — Equitable owner — Mort- 
gage by legal owner — Possession by 
equitable owner — Sufficient notice of 
his title, 

1. The poBsession of land is notice to the world 
of every title under which the occupant claims 
H, safficient to put a purchaser or mortgagee on 
inquiry, unless the occupant has put a title on 
record inconsistent with his poescssion. 

2. Therefore where a party has, without au- 
thority, taken a deed to himself of property 
which he purchased for another with thatother*s 
money, and such equitable owner took and re- 
tained possession, and tlien the holder of the 
legal title created a mortgage of the property, 
the possession of the equitable owner was suffi- 
cient to put the mortagee on notice, and the 
want of authority to create the mortgage is a 
defence thereto on the part of such equitable 
owner. 

The case below was sei, fa. sur mort- 
gage by Ream against Bennethum, Vrith 
notice to terre tenant. 

Mrs. Rowe as terre tenant made de- 
fence. 

On the 21st day of May, 1870, said 
Andrew Davis and Mary, his wife, con- 



veyed the lot of ground to Henry Benne- 
thum, the defendant. 

On the 29th day of July, 1876, said 
Henry Bennethum gave the mortgage for 
six hundred dollars on said lot to the plain- 
tiff, Abiram Ream. 

On the said day said mortgage was as- 
signed to " The Fortune Buil(£ng and Sav- 
ing Association," for security for three 
loans bought out of said association. 

On the 19th day of May, 1881, "The 
Fortune Building and Saving Association" 
reassigned the same to said Abiram Ream. 

On the trial of the cause the terre tenant 
offered the following evidence : 

1. She offered to show that on the 12th 
day of May, 1870, she furnished the de- 
fendant, Henry Bennethum, three hundred 
dollars for the purpose of purchasing a lot 
of ground for her ; that, on the 20th day 
of the same month, the defendant, Benne- 
thum, purchased a lot from Andrew Davis 
for three hundred dollars, the same being 
her money. That he took the deed in his 
own name. That said premises is the 
property embraced in the mortgage. 

This for the purpose of showing a result- 
ing trust. 

2. That a house was erected thereon 
immediately after the purchase for the said 
(terre tenant) Rebecca Rowe; that im- 
mediately after the same was completed in 
August, 1870, Mrs. Rowe took possession 
and remained in possession as owner of 
said premises. That the plaintiff knew 
that the said Mrs. Rowe was in such pos- 
session at the time this mortgage was given. 

This for the purpose of showing a re- 
sulting trust to said Rebecca Rowe, and 
that the plaintiff had notice thereof, by not 
making inquiry as to the rights of the oc- 
cupier. 

3. That the plaintiff and defendant, 
Bennethum, are related to each other, and 
in close friendship, and this for the pur- 
pose of showing that he knew of the exist- 
ing trust as to this property at the time the 
mortgage was given. 

To the admission of this evidence the 
plaintiff objected, and the court rejected 
it ; to which exception was taken. 

W. H, Livin goody Usq.y for plaintiff in 
error. 
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Daniel ^ James U. Ermentrout^ Usqs.^ 
for defendant in error. 

March 17th, 1884. Opinion by Ster- 
rett, J. 

In passing on the question involved in 
the assignments of error, we must assume 
that the defendant below was prepared to 
prove all the material allegations contained 
in the offers of evidence that were rejected 
by the court. If the proposed testimony 
was relevant, and would have tended to es- 
tablish a defence to the scire facias^ it 
should have been received. After the 
plaintiff had made a prima fade case by 
introducing the mortgage on which the 
writ issued, the defendant, Mrs. Rowe, 
proposed to prove, in substance, that in 
1870 she bought and paid for the lot de- 
scribed in the mortgage, and during that 
y^ar erected a house thereon, which she 
has ever since continuously occupied in her 
own right ; that the lot was purchased for 
her and with her money by Henry Benne- 
thura, the mortgagee, Avho acted as her 
agent in the transaction ; but, instead of 
having the deed made to her, as should 
have been done, he fraudently procured a 
conveyance to himself; this for the pur- 
pose of showing that she was the owner in 
fee of the mortgaged premises, and the 
mortgagee took the security from Benne- 
thum with at least constructive notice of 
her title. It is very evident the testimony 
was relevant, and, if believed by the jury, 
would have made out a complete defence ; 
but the learned judge appears to have ex- 
cluded it on the ground, as stated by him, 
" that purchasers should not be affected by 
secret trusts, not appearing of record, un- 
less they have positive, direct and express 
notice of the trust." In a certain class of 
cases, which may be regarded as excep- 
tions to the general rule, the correctness of 
this proposition cannot be questioned ; but 
it is clearly inapplicable to the state of 
facts which defendant below offered to 
prove. If, for example, the legal title had 
originally been in her, and she had offered 
to prove that she had voluntarily conveyed 
the lot to Bennethum with a secret under- 
standing between themselves that he should 
hold the title in trust for her, she would 



have had no right to show possession for 
the purpose of affecting the mortgagee 
with constructive notice of the trust. As 
is said. in Scott vs. Gallagher, 14 S. & R. 
832-4, where there has been such previous 
conveyance by the person in possession, a 
subsequent purchaser is not bound '* to call 
upon him to inquire Avhether he has a secret 
agreement with the owner of the legal 
title. If there be an agreement, it is the 
duty of the tenant in possession to spread 
it upon the records of the county, in order 
to prevent innocent purchasers from being 
deceived. A. sells a tract of land to B.; 
B. sells to C: C. is not bound to call on 
A. to know whether there is not a secret 
agreement, adverse to the deed from A. to 
B., between them. He would be bound 
only by those agreements which are con- 
sistent with his deed, such as a retention of 
possession or payment of rent." That was 
a case of express trust, of which there was 
no record notice, and it represents a class 
of cases in which possession by the cestui 
que trusty without more, is insufficient to 
affect an otherwise bona fide purchaser. 
But the facts upon which plaintiff in error 
proposed to base her defence were entirely 
different. She offered to prove a trust re- 
sulting from her having paid the purchase 
money, and that Bennethum was a trustee 
ex maleficio by reason of his having taken 
the conveyance to himself in fraud of her 
rights. She did not appear in the line of 
the title as a former owner who had con- 
veyed her interest, and hence it was the 
duty of the mortgagee to ascertain by what 
right she was in possession. Having ne- 
glected to make inquiry, he was visited 
with constructive notice of such facts as 
would have come to his knowledge in the 
proper discharge of that duty. Presum- 
ably, he would have learned that Benne- 
thum was a trustee ex maleficio ^ and had 
no right whatever to make the mortgage in 
question. Equitable titles, resting in parol, 
are always more or less insecure, even 
when the beneficial owner is in actual and 
exclusive possession ; and the general prin- 
ciple undoubtedly is, that such possession, 
when distinct and unequivocal, puts pur- 
chasers and mortgagees on inquiry, and 
thus visits them with notice of the occu- 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



161 



pant's title. Since Le Neve vs. Le Neve, 
2 Lead. Ca. Eq. 35, this principle has been 
recognized in many cases, among which are 
the following: Billington's Lessee vs. 
Welsh, 5 Bin. 128-32 ; Sailor vs. Hertzog, 
4 Whart. 259; Woods vs. Farmerc, 7 
Watts, 282-4 ; McCuUoch vs. Crowher, 5 
W. & S. 427-9; Patton vs. Ilollidays- 
burg, 4 Wright, 206 ; Mechan vs. Williams, 
12 Id. 238; Jamison vs. Dimock et ux., 
14 Norris, 52-6; Hottenstein vs. Lerch, 
39 Legal Intelligencer, 393. While the 
principle is differently stated in some of 
these cases, it is substantially the same in 
all. In Woods vs. Farmere, siipra^ Chief 
Justice Gibson, speaking of the unlimited 
effect given by the English couits to pos- 
session as an index to title, says, " the duty 
of inquiring into the foundation of a notor- 
ious possession, is not a grievous one, and 
it is soon performed. Why, then, should 
a purchaser be suffered to act on proba- 
bilities as facts, at the risk of any one but 
himself, when a moment's share of atten- 
tion would prevent misconception or loss ? 
The doctrine of constructive notice is un- 
doubtedly a sharp one ; but it is not more 
80 in regard to a notorious possession than 
it is in regard to a registry. Nor is it less 
reasonable ; for it certainly evinces a^ much 
carelessness to purchase without having 
viewed the premises as it does to purchase 
without having searched the register." In 
the language of Woodward, P. J., adopted 
by this court in McCulloch vs. Crowher, 
supruj " the possession of land is notice to 
the world of every title under which the 
occupant claims it, unless he has put a title 
on record inconsistent with his possession. 
When, as in this case, an individual is in 
possession under no recorded title, his pos- 
session is notice of every title which he can 
set up to protect himself, sufficient at least 
to put a purchaser on imjuiry." A full 
discussion of the subject by our brother 
Green may also be found in Hottenstein vs. 
Lerch, supra. The constructive notice 
spoken of in these castas is in the nature of 
evidence of notice, the presumptions of 
which are so violent that they cannot be 
controverted. It is that notice which the 
law imputes to a person without regard to 
whether he has actual knowledge or not. 



In other words, when inquiry becomes » 
duty, the means of knowledge Avhich it 
affords is regarded as the legal equivalent 
of actual notice. 

As already suggested, there are some 
exceptions to the general rule, and the 
learned judge appears to have been misled 
by them. We find nothing in the circum- 
stances of this case, however, to take it out 
of the general principle above stated. 

Judgment reversed, and a venire facias 
de novo awarded. 



In re Decree for the Support of Patrick 
O'Connor. 

Certiorari to the Court of Quarter 
Sessions op Allegheny County. 

Poor persniSj relief and maintenance of 
— Application for — Adult children — 
Decree of Court — Act of June 13 y 
1836— Act of April 15, 1857. 

UDder the act of April 15, 1^57, P. L., 191, 
the person for whom relief is sought may 
petition the Court of Quarter Sessions for a rule 
on his adult children to maintain and support 
him. 

While the statute declares that the application 
may be made by any person ** having an interest 
in the support of said poor person, and is silent 
as to the kind of interest the applicant must 
have, yet that act should receive such an inter- 
pi-etation as to give due efifect to tlie manifest 
spirit of the law. 

A decree of the Court, which provides that 
two of the children of such poor person, naming 
them, ''and the other adult children of peti- 
tioner,'* pay the petitioner four dollars a week 
with costs of prmjeedings, is too uncertain and 
vague, and cannot be sustained. 

The name of each person on whom the order 
is made should be distinctly stated. A valid 
decree must be complete in itself and self-sus- 
taining. 

John S. Ferguson, for appellant. 

Chas. F. McKenna, contra. 

January 7, 1884. Opinion by Mercur, 
C.J. 

This was a proceeding under the 28th 
section of the acts of 18th June, 1836, 
and of the loth April, 1857. The former 
act, inter alia, declares that the children 
of every poor person not able to work, 
shall at ther own charge, being of sufficient 
ability, relieve and maintain such poor 
person, at such rate as the Court of 
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Quarter Sessions of the county, where 
such person resides, shall order and direct. 
Under this act it was held the complaint 
must be made by the. overseers of the 
poor; but by act of April 15, 1857, P. L., 
191, the Court of Quarter Sessions was 
authorized to make such order and decree, 
not only on the petition of the overseers 
of the poor, but also upon " the petition of 
any other person or persons having an in- 
terest in the support of such poor person 
or persons." 

In this case the application was made 
by the person for whom the order of relief 
and maintenance was desired. The Court 
appointed a commissioner to take evidence 
and report the facts with his finding. He 
found the petitioner was poor and unable 
to work, and " that his adult children, the 
re^ndents, were able to maintain and 
support him." The Court concurred in 
the conclusion arrived at by the com- 
missioner, and ordered " that Michael and 
James O'Connor, and the other adult chil- 
dren of the petitioner, pay him four dollars 
per week, with costs." 

Two objections are made to the validity 
of this decree. 

Ist. It is contended that the law does 
not permit the application to be made by 
the person for whom relief is sought. Why 
not ? The statute declares it may be made 
by any person " having an interest in the 
support of said person." It is silent as to 
the kind of interest the applicant must 
have. It does not state whether the inter- 
est must be pecuniary, or whether it may 
be such as springs from being related by 
blood or marriage to the poor person, or 
whether, in case of the unwillingness of 



all such to make the application, a kind 
and benevolent neighbor who voluntarily 
contributes largely to his support, possesses 
the requisite interest. 

The act of 1867 should receive such an 
interpretation as to give due eflfect to the | 
manifest spirit of the law. Its only object I 
is to extend the facilities for procuring | 
support to the class of poor described. It 
cannot be said that one in need of food, ' 
clothing, and shelter, has no interest in his 
own support. He feels quite as much in- , 
terest in procuring the necessary comforts i 



of life, as many of his relatives may have 
in furnishing them. Their self-interest 
may not always make them eager to im- 
pose on themselves the obligation provided 
by the statute. We are clearly of the 
opinion that the person entitled to be sup- 
ported under the act of 1836 may make 
the application under the act of 1857. 

2d. The other objection is to the form 
of the decree. We think this well taken. 
It is too vague and uncertain. It gives the 
names of only two of the children on 
whom the charge is imposed. It wholly 
omits to state the names or the number of 
" the other adult children," who are ordered 
to pay. It will not do to consider the 
charge imposed on them as surplusage, and 
impose the whole on the two named. That 
would be in conflict with the clear intent 
of the court, and with the manifest spirit 
of the decree. In case of a failure to 
comply with the order, no process for its 
enforcement would justify a levy upon the 
property of the other adult children. 

The report of the commissioner does n<>t 
contain any finding of the number or th« 
names of the adult children. The petitioa 
professed to give the names and ages of all 
the children, and in the answer of James 
he admits them to be correctly stated. 
The other children put in no answer, and 
made no admission. All this may have 
aided the commissioner in finding the names 
of the adult children, and the Court in 
framing the proper decree, but the material 
was not thus used by either. 

The name of each person on whom the 
order is made should be distinctly stated. 
If in the opinion of the court the children 
are of such unequal ability that some 
should justly pay more than others, then 
the decree should equitably apportion the 
gross sum among them, and specify the 
amount to be paid by each. 

A valid decree must be complete in itself 
and self-sustaining. This is not such a 
decree. It cannot therefore be sustained. 

Decree reversed at the costs of the 
petitioner, and a procedendo awarded. 
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C. p., OF LAWRENCE COUNTY. 

Qeorge W. Hartman, trustee, vs. William £. 
Beis. 

W. H. McCnrdy vs. Beis Brothers. 

Miner Sy mechanics j laborer 8 j etc.^ Claims 
of — Individual as well as partnership 
property funds ^ Preference out of — 
Act of 9 April ^ 1872^ construed. 

Under the Act of 9th April, 1872, the claims 
of laborers are entitled to preference out of the 
proceeds of the individual as well as the part- 
nership property sold on execution. 

The firm of Reis Brothers, composed of 
George L. and William E. Reis, was en- 
gaged in the business of manufacturing and 
seUing plate and sheet iron, and running 
and operating Reis Brothers' Plate and 
Sheet Mill, at New Castle, Pennsylvania. 

On November 14, 1883, — the firm being 
notoriously insolvent — a judgment was en- 
tered against William E. Reis in favor of 
George W. Hartman, trustee of Carrie T. 
Reis, for $1,792, and on November 15, 
1883, judgment was entered against Reis 
Brothers in favor of W. H. McCurdy for 
$30,000. The debt for which judgment 
was entered against William E. Reis was 
his individual debt. 

On these judgments executions were is- 
sued, and the sheriff, on the execution 
against William E. Reis, levied on and sold 
his individual personal property, consisting 
of household furniture, and, on the execu- 
tion against Reis Brothers, levied on and 
Bold tibe personal property of the firm in 
and about the mill, and also the individual 
personal property of George L. Reis, con- 
sisting of household furniture, etc. 

The employees of Reis Brothers notified 
flie sheriff before the sale that they claimed 
the proceeds of the sale of both individual 
and firm-property for their wages under 



the Act of 9th April, 1872. The wages 
amounted to $9,642.08. 

The proceeds of the firm-property, to wit, 
$6,023.66 was paid to the labor claimants 
without objection, and an auditor appointed 
to distribute the money arising from the 
sale of the individual property of the mem- 
bers, amounting to $2,S17.36. 

The claimants before the auditor were 
the employees of Reis Brothers and the 
execution creditors. 

The auditor awarded the fund to the 
execution creditors, to which the labor 
claimants filed exceptions. 

For labor claimants, Messrs. McConahy 
^* Winternitz. 

For execution creditors, Messrs. Dana 
^ Long. 

March 31 , 1884. Opinion by McJunkin, 
P.J. 

The fii-st section of the Act of 9th 
April, 1872, provides "that all moneys 
that may be due, etc., for labor and ser- 
vices rendered by any miner, mechanic, 
etc., from any person or persons, or char- 
tered company employing miners, me- 
chanics, etc., either as owners, lessees, con- 
tractors or underowners of any works, 
mines, manufactory or other business where 
miners, mechanics, etc., are employed at a 
per diem wages or otherwise for any period 
not exceeding six months, immediately jt?re- 
ceding the sale or transfer of such works, 
mines, manufactories or business or other 
property connected therewith in carrying 
on said business, by execution or otherwise 
preceding the death or insolvency of such 
employer or employers, shall be a lien 
upon said mine, manufactory, business or 
other property in and about or used in 
carrying on the business or in connection 
therewith, to the extent of the interest of 
said owners or contractors in said property 
and shall be preferred aind first paid out of 
the proceeds of the sale of said mines, 
manufactory, business or other property as 
aforesaid." 

Two matters are to be observed in the 
language of the first section of the act in 
giving construction to it: First, the lien 
£or labor, etc., is limited to the six months 
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iioiaediately preceding tiie ^e and traoa- 
fer of such works, mines^ etc*, ©r busiaees 
or other property connected therewith, in 
carrying on said buskiess, by execution or 
o&erwiae,' and second, the sale or transfer 
by execution or otherwise must precede the 
death or msolveney of tiie employer or 
employers, etc., to be a lien upon said 
mines, manufactory, business or other 
property in and about, or used in carrying 
on the business or in connection therewith. 

The first section of the act, therefore, 
lindts* the lien of labor claims to six months 
immediately preceding the sale by execu- 
tion or otherwise of the mine, manufactory, 
etc., and confines the lien to tJie mine, 
manufactory or business, or other property 
connected therewith in carrying on said 
business, to the time preceding the death 
or insolvency of the employer or employers. 
Nothing is said in this first section what 
limit shall be to the extent of the lien at or 
after the death or insolvency of the em- 
ployer or employers of tlie labor. Freced- 
iny the death or insolvency of the em- 
ployer or employers the lien for labor is 
confined to the works, manufactories or 
business, or other property connected there- 
with in carrying on said business. But 
for tlie state of the case in regard to lien 
after death or insolvency of the employer 
or employers we must look to the third 
section of the act, which says that in all 
cases of death, insolvency or assignment of 
any person or persons, or chartered com- 
pany engaged in operations as herein or 
heretofore mentioned, or of executions is- 
sued against them, the lien of preference 
mentioned in the first section of this act 
with like limitations and powers shall ex- 
tend to every property of said persons or 
chartered company. 

The first section shows to what property 
the lien of labor claims shall be confined 
pret'eding the death or iriHolvency of the 
employer. The third section shows that at 
death or insolvency of the employer the 
lien is extended to his "every property." 

By this construction of the act the ex- 
ceptions to auditor's report are sustained, 
and the fund for distribution is ordered to 
be applied to the labor claims found by 
the auditor to be legal and just. 



C. P. OF LUZERNE COUNTY. 
Bear ▼»» Wea-v«r et al. 

MandainuB — School Directors — Ac- 
counts, audit of. 

It is the duty of gofaool directors to submit ui 
itemized statement of their receipts aud expen- 
ditures, and the books, papers, and voucuers 
pertaining thereto, but not of the receipts and 
expenditarss of tlteir predecessors ia offloe, who 
must answer for themselves. 

If there has been no audit of the accounts of 
prior years, the board of auditors ate not con- 
fined to the year immediately preceding the 
audit. 

Demurrer to the return to altematiyc 
mandamua. 

March 3, 1884. Opinion by Rice, P. J. 

The return admits all the facts alleged 
in the petition. One of the facts thus 
alleged and admitted is ^^ that there has 
been no audit of the accounts of said dis- 
trict since the year 1871 unto the present 
time ; that although each and every school 
year from the year 1871 has closed and 
ended, the said school board, although re- 
quested so to do, have neglected, failed, and 
refused to place in the hands of said auditors 
the said books, papers, and vouchers as re- 
quired by law." The defendants, however, 
in the return, assign three reasons why a per- 
emptory writ should not issue against them 
as prayed for. The first was fully con- 
sidered and disposed of on the hearing of 
the rule to show cause ; and for the reasons 
there stated, we hold that the city auditors 
have jurisdiction of the accounts of the 
directors, notwithstanding the fact that the 
district is composed in part of a portion of 
the township. The second reason assigned 
by the defendants is, that the auditors, in 
their investigations, cannot go farther back 
thfm the year immediately preceding the 
present application; and the third reason 
assigned ia, that., in any event, the auditors 
cannot have jurisdiction to audit and ex- 
amine the accounts of the district for any 
period of time prior to the current term of 
office of said auditors. • 

On the admitted facts, we are satisfied 
that the relator is entitled to judgment, 
and, at least, to a peremptory writ to com- 
pel the respondents — the present board of 
directors — to submit an itemized statement 
of their receipts and expenditures, and the 
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bookS) papers, aod vouchers pertaining 
thereto. We do not ihmk, however, that 
they oan be compelled to furnish such 
statements of the receipts and expenditures 
of their predecessors in office, who must 
answer for themselves. There are authori- 
ties for the position that the auditors' 
jurisdiction is not confined to the year im- 
siediatel V preceding the audit, if there has 
been BO audit of the accounts of prior 
years* See Uichter v. Penn Township, 9 
Barry 79; Godshalk v. Northampton 
County, 21 Sm. 324; Shartzer et at. v. 
Ihe iSchool District of the Borough of 
Washington, 9 Nor. 192; and see also 
Luzerne County v. Rhoads, 1 Kulp, 440, 
where the authorities upon the subject are 
collected. But, inasmuch as it appears of 
record that the respondents have in fact 
complied with the mandate of the writ, by 
delivering to the auditors the books, 
papers, said vouchers of the district in their 
custody, we do not think the case requires 
the court to mark out for the auditors the 
limits of time to which their investigations 
may and ought to extend. 

And now, to wit : the demurrer is sus- 
tained, and judgment is entered in favor of 
the relator and against the respondents, 
with costs. 



desmans. 



C. OF Q. a, LACKAWANNA COUNTY. 
In re Contested Election of Beamish. 

Election Contest — Petition^ mfficieney 
of — Motion to quash — Act of 1874, 
canstimed. 

Under the Act of 1874, in contested elections, 
enough must be briefly set out m tlie petition to 
warrant an investigation, to give the opposing 
party a reasonable notice of the character of the 
iuvehtigation, and if successful that the i*esult 
will be changed. 

Tlie grounds of complaint need not be set forth 
with 'every particularity ; on the contrary the 
language of the act is inconsistent with that, 
in that the petition shall concisely set forth the 
cause of compluiut. ♦ 

Motion to quash petition. 

April 8, 1884. Opinion by Hand, J. 

This motion touches in no respect the 



merits of this case. The reasons urged 
for quashing this petition are, when taken 
together, that enou^ of distinctness is not 
set forth in the petition to warrant an in- 
vestigation by the court. 

The petition sets forth certain specific 
causes of illegality in the votes cast ; that 
a sufficient number of illegal votes were 
cast for the respondent to change the re- 
sult of the election, and the minimum num- 
ber of such illegal votes in each ward. It 
does not give the names of the voters, nor 
does it assign a specific cause of illegality 
to each one of the illegal votes mentioned. 
This latter omission is the chief one urged 
on the part of the learned counsel for the 
respondent. 

It is urged that the act of 1874 was in- 
tended to make election contests more strin- 
gent and more difficult than under the act 
of 1839. We have examined the acts of 
Assembly and the decisions in the various 
reported contested elections, and are un- 
able to reach this conclusion. The Consti- 
tution took a long step forward in order to 
secure the purity of the ballot-box, and the 
act of 1874 was intended to throw around 
an election contest those additional means 
of investigation and that protection of the 
honest vote which would facilitate investi- 
gation into fraud, and render more certain 
the real voice of the qualified electors. 
The language of the act of 1874 is "the 
petition shall concisely set forth the cause 
of complaint, showing wherein it is claimed 
the election is undue and illegal, and after 
filing shall not be amended, unless such 
amendment shall be allowed by the proper 
court or judge after notice to the other 
party and hearing." 

We do not construe this language to 
mean that the grounds of complaint shall 
be set forth with every particularity ; on 
the contrary, conciseness is inconsistent 
with that. To be concise is to be brief, 
not particular in this sense. Enough must 
be briefly set out to warrant an investiga- 
tion, to give the opposing party a reason- 
able notice of the character of the investiga- 
tion, and that if successful the result will 
be changed. 

The main and primary object of the in- 
vestigation is to ascertain whether the elec- 
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tion was "undue" or "illegal." The act 
of 187 J: is rather in harmony with the 
previous line oi decisions than in conflict 
with them. Enough is set forth in this 
petition to compel us to investigate it, viz.: 
that in each of the wards of the city of 
Scranton a certain and specified number of 
illegal votes were polled ; the causes of il- 
legality are stated, and if these allegations 
are true, they should be investigated, the 
proper number of electors having swoni to 
the facts. Judge Allison says in Weaver 
V8. Given, 1 Brewster, 143: "But of 
what account is it, if a vote has been re- 
ceived which ought to have been rejected, 
whether the voter was disqualified by reason 
of non-payment of tax or because of non- 
age, or want of naturalization, or in default 
in making the necessary proof of residence ? 
It is the fact that a person not a qualified 
elector is permitted to cast his vote which 
is of importance to be proved, and the dis- 
. qualification is as well established by show- 
ing one ground of illegality as another." 
In the other cases cited it appears that 
there is such a thing as requiring too much 
strictness of specification in the petition, so 
as to prevent the showing of the illegality 
or fraud instead of assisting to discover it. 
We refer to Judge Agnew's opinion in 15 
P. F. Smith, p. 36, etc., and to Mann vs. 
Cassidy, 1 Brewst., 26, 27. Certainty to 
a common intent is the rule laid down. In 
the case of a vote several reasons may con- 
spire to constitute it an illegal one, any one 
of which would be sufiicient. 

It is urged that because the words " and 
upwards" are used in the petition after the 
number designated in each ward, that this 
makes this petition general, vague and in- 
definite. We do not accept this propo- 
sition when a designated and definite 
number are given, sufiicient to give the 
court jurisdiction. If too small a number 
had been designated to change the result, 
and it was a reliance on this expression to 
give the requisite jurisdiction, this might 
be a valid objection, but it is equivalent to 
"at least" before the number given. Xt 
could not be pretended that if after juris- 
diction had attached and evidence was 
taken, and it was clearly found as an inci- 
dent to the investigation that more illegal 



votes were cast than had been alleged, tiiat 
it is not in the power of the court to take 
notice of them. Such a rule does not ob- 
tain in trials or other investigations. It is 
true that such an expression is not to be 
used as laying the groundwork for and 
justifiying a fishing excursion to hunt up 
evidence where none may be supposed to 
exist ; it should be confined to the immed- 
iate investigation, and such as comes out 
naturally in the trial of the case. In this 
view it is always under the control of the 
court, and in the hands of counsel on both 
sides in petition and answer, it is presumed 
it will not be used either to impose on the 
court or work injustice. 

After an examination of the questions 
raised by this motion to quash, however 
much, as Judge Brewster says, the courts 
have tried to avoid election contests, we 
cannot allow it to prevail. The court must 
enter upon these duties, as every other, 
Avhen a fair case of contest is presented, be- 
cause the law and justice require it. Per- 
haps if the people and candidates learn 
that irregularities at elections are more ex- 
pensive than perfect honesty, we will have 
fewer contests. The motion to quash is 
overruled, and respondent is required to 
file his answer. The reasons for motion 
to quash are directed to be filed and spread 
on the record. 

An exception to this opinion is noted and 
bill sealed. 



C. OF Q. S., OF PHILADELPHIA COUNTY. 
Commonwealth vs. Cronin. 

Indictment — Fraudulent Insolvency — 
Demurrer. 

Under the Act of 1860, Sec. 133, an indict- 
ment for fraudnlent insolvency mubt be found 
at the next term and ti-ied at the second term of 
Court, otlierwise the defendant is entitled to his 
discharge, while such expedition is not required 
in indictments for embezzlement, etc. This 
shows that the proceeding is to bo single, and 
the indictment should not contain counts for 
other offences. 

The indictment for fraudulent insolvency 
must state the time and place of offence. If the 
date be laid in blank, a demurrer thei-eto would 
be sustained. 

Demurrer to indictment. 

April 4, 1884. Opinion by Arnold J. 

The defendant is charged with the 
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offence known as fraudulent insolvency. 
Abbreviated, the indictment sets forth 
that the grand inquest do present that the 
defendant, on the seventh day of April, A. 
D. 1883, with force and arms, &c. ; that 

on the day of in the year 

aforesaid, made and presented to the 
judges of the Court of Common Pleas of 
the County of Philadelphia, his petition for 
the benefit of the insolvent laws ; that the 
said Court appointed a day (without nam- 
ing it) for hearing the defendant and. his 
creditors; that a hearing took place (but 
not stating when), and it appearing that 
I Uiere was just ground to believe that the 
defendant had embezzled and applied to 
his own use certain money and property, 
which had been entrusted to him as bailee, 
agent and depositary, to the prejudice of 
certain opposing creditors, the said Court 
required him to enter security in $3000 for 
his appearance at the next Court of Quarter 
Sessions to answer the charge of fraudulent 
insolvency. The indictment then proceeds 
to charge in one count, that the defendant 
intending to cheat and defraud certain 
creditors, naming them, did conceal a cer- 
tain portion of his estate, to wit, certain 
moneys, amounting to $10,000; and in 
another count, with embezzling certain pro- 
I perty entrusted to him as bailee and agent, 
to wit: two pairs of diamond ear-rings, 
j together of the value of $1400, the pro- 
1 perty of Frederick M. Simons, with intent 
to defraud said Simons and other creditors 
j of the defendant. 

To this indictment the defendant de- 
I . murred, because it does not state the time 
I of the filing of the petition in insolvency or 
I of the hearing thereon ; nor set forth the 
I schedule of property filed in the proceed- 
I ings in the court of insolvency, nor aver 
I that the property concealed was not in- 
cluded in said schedule; also that the 
defendant was not committed to answer the 
charge of embezzlement, but of fraudulent 
insolvency only ; that there is a misjoinder 
of counts in the indictment of offences, the 
punishment of which is different ; that it is 
not charged that the embezzlement was to 
the prejudice of any opposing creditor; 
and that the indictment does not charge 
that the proceedings in insolvency were 



had in any court known to the constitution 
and laws of this commonwealth. 

The offence being purely statutory and 
out of the course of the common law, the 
statute miist be strictly pursued: Act of 
March 31, 1860, § 183; Commonwealth 
V8. Evans, 13 S. & R., 426. In an indict- 
ment against a fraudulent debtor for fraud- 
ulently concealing his estate, the time and 
place of the fraudulent concealment must 
be alleged: Respublica V8. Tryer, 3 
Yeates, 451. As these facts are material, 
and are to be proved by matter of record, 
they must be accurately stated iii the 
indictment, and a variance between the 
time laid and that proved will be fatal: 
Wharton's American Crim. Law, §§ 599- 
609; The United States vs. Bowman, 2 
Wash. C. C. R. 328. If the date be laid 
in blank, so that it does not appear whether 
the offence is barred by the statute of limi- 
tations or not, the judgment will be 
arrested: Wharton, § 264. As this in- 
dictment lays one date in words and 
another in blank, as the time when the 
petition was presented, it is insensible and 
incongruous ; and as it does not state the 
day fixed for the hearing and when it was 
had, the objection in these respects is well 
taken. 

There is not one, but four Courts of 
Conomon Pleas for the County of Philadel- 
phia. The former Court of Common Pleas 
and the District Court passed out of exist- 
ence on the first Monday of January, 1875, 
and the jurisdiction and powers formerly 
vested in those courts, are now vested in 
four " distinct and separate courts of equal 
and co-ordinate jurisdiction . . . de- 
signated respectively as the Court of Com- 
mon Pleas, No. 1, No. 2, No. 3 and No. 
4:" Cons., Art. V, Sec. 6. The number 
of the court is an essential part of its title, 
and should never be omitted. It would be 
no more erroneous to charge a defendant 
with perjury committed in the District 
Court, than to charge it as having been 
conunitted in the Court of Common Pleas. 

The objection to the misjoinder of counts 
is also well taken. The cause of the in- 
solvency, as gambling or buying lottery 
tickets, embezzling property entrusted to 
the defendant as bailee, agent or depositary, 
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to thQ prejudice of opposing creditors, are 
matters of substance, and should be duly 
<>harged as causing the fraudulent insolv- 
ency, so that the defendant may know what 
he is to answer; but these matters should 
not be counted upon as separate and sub- 
stantive offences in the indictment. Fraud- 
ulent insolvency is the charge which tiie 
defendant is to meet ; the indictment roust 
be found at the next term, and tried at the 
second term, otherwise the defendant is 
entitled to a discharge. Act of March 31st, 
1860, § 133 ; while such expedition is not 
required in indictanents for embeszlement. 
This shows that the proceeding is to be 
single, and ought not to be combined with 
odier matters than the one which the de- 
fendant is held to answer. 

There does not appeaar to be any sub- 
stantial reason for setting out the schedule 
at length in the indictment. It would un- 
necessarily encumber the bill. The form 
used in Dvott's Case, 5 Wharton, 67, does 
not contam it. Hassinger's Case, 2 Ash- 
mead, 292, was a proceeding in the court 
of insolvency, and is not authority that the 
schedule must be set out at length in a bill 
of indictment. The property concealed 
and the articles embezzled should be 
described with reasonable accuracy in the 
bill, and it should be averred that the said 
property and articles were not included in 
the schedule ; or if included, that tlie de- 
fendant concealed the property by with- 
holding it ; for it would be none the less 
fraudulent under the Act, to include the 
property and articles in the schedule and 
then withhold any part of them. 

It is sufficient in cases of this kind to 
describe the estate concealed as money, 
when it is in that form, stating the amount. 
The gravamen of the offence being the con- 
cealment by the defendant of a part of his 
estate, the latter may be described accord- 
ing to its usual and ordinary designation : 
Wharton, § 3-17. In Dyott's Case, there 
was a count charging the concealment of 
various sums of money. Whether the 
money was in bank notes or coin, is not 
material. In Tryer's Case, real estate was 
alleged to have been concealed, and the 
location of it and number of acres were 
given. 



The objection that it is not charged that 
the embezzlement was to the prejudice of 
opposing creditors is not well taken, 
although it might be well to so allege. 
The fact that the indictment is found, suffi- 
ciently shows that they are opposing and 
not consenting creditors. It is not usual to 
state that the parlies injured in body or estate 
by the defendant, are opposing or prosecut- 
ing parties. The indictments in Tryer's and 
Dyott's cases do not state that the creditors 
mentioned therein were opposing creditoi's. 

The defects in the omission of the dates, 
charging the offence as having been dis- 
covered in a court which does not exist, 
and misjoining the county, are beyond the 
help of amendment at this late day, the 
second term having gone by ; and the de- 
murrer as to them is sustained. 



Mttfi^mi gatt^i 



In Be Eoad in Salem Township. 

If, for any sufficient reason, the report in a 
road case cannot be made to the next term, the 
proper course is to continue the order to Tfew 
and make it rttuniable to the next succeeding 
term ; but this must be done before the order 
has expired. . 

If the term is pemiitted to pass without the 
presentation of the report or an order for extend- 
ing the time for making the same, the order to 
view becomes, ipso factOy inoperative, and with 
it the authority of the viewers ceases. The 
court itself has no power subsequently, by a 
nujic pro time order or otherwise, to resuscitate 
the defunct order to view\ Any fuither pro- 
ceedings must be de novo. 

The act of April 1, 1874, limithig the time for 
suing out a writ of error and appeals, includes 
in its provisions writs of certioraH in road cases. 

The word *' judgment" in any real, personal, 
or mixed action is .to be construed not techni- 
cally, but in its most comprehensive sense. 

Certiorari of C. of Q. S., Luzerne 
Cou7ity, 

Opinion by Sterrett, J. Filed April 30, 
1883. 

The jui'isdiction of the Court of Quarter 
Sessions in road cases is pv ^" statutory, 
and lience the mode of proceeding pre- 
scribed by the law should be strictly pur- 
sued, especially in all matters that are in- 
tended to affect individuals or the general 
public with notice. The third section of 
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the general road law of 1836 requires the 
mwera to make tlieir report at the next 
term or sesaon of the coort after their ap- 
pMBtment. The object of this requirement 
18 neither doubtful or unimportant. As 
has been repeatedly intimated, the aot 
means just what it says. It was intended 
to fix definitely a lime when all parties 
may have an opportunity of examining the 
report, with the view of excepting thereto 
or taking such oliier action as may be 
deemed necessary. If, for any sufficient 
reason, the report cannot be made to the 
next tenn, the proper course is to continue 
the order to view, and make it returnable 
to the next succeeding term; but this must 
be done before the order has expired ; that 
is, before or during the session of court to 
which it is returnable. If that term is 
permitted to pa§s without the presentation 
of the report, or an order extending the 
time for making the same, the order to 
view becomes ipso facto inoperative, and 
with it the authority of the viewers ceases. 
The court itself has no power subsequently, 
by a nunc pro tunc order or otherwise, to 
resuscitate the defunct order to view. If 
anything further is attempted, it must be 
done by proceeduig de novo. 

In the case before us the order was re- 
turnable to May Sessions, 1878 ; but during 
that tei-m, and doubtless for reasons satis- 
factory to the court, it was extended and 
made returnable to September Sessions, 
which was a fixed period of two weeks, 
ending on the llth of that month. The 
report of viewers was not then presented, 
nor was there any order extending the 
time for making it. On the followini' 
Monday, however, at an adjourned session 
of the court, the following order was made 
for the purpose of infusing new life into 
the already defunct order to view, viz: 
"September 16, 1878, on motion, the re- 
turn of viewers in this case is continued 
until next session, and the above order is 
filed at this time with the same effect as 
though filef^ the first day of last term." 
The fact that the term at which the report 
should have been presented had passed, 
and an adjourned court was then being 
held, is distinctly recognized in the nunc 
pro tunc order, by which it was sought to 



revive a process which had expired by its 
own limitation. 

In making that order, receiving the ro** 
port of the viewers, and subsequently con- 
firming the sanae on January 24^ 1879^ 
there was manifest error; but have we the 
power to correct it on certiorari issued 
more than two yeara thereafter ? We are 
asked to quash the writ because it was not 
sued out witliin the two years required by 
the Act of April 1, 1874, Purd., 1878, pi. 
21. That act, with two or three unim- 
portant verbal alterations and change of 
time from seven to two years, within 
which appeals, writs of error and certiorari 
may be efiectually taken, is a re-enactment 
of the statute of 1791 ; and we have no 
doubt cases like the present are within its 
purview. The language of the act, " any 
judgment in any real, personal or mixed 
action," was evidently used in the compre- 
hensive and not in the narrow or restricted 
sense of the words employed. The word 
"judgment" was doubtless intended to 
embrace not only judgments," strictly so 
called, but also definitive decrees and or- 
ders in the nature of judgments. The 
word "action" is also to be understood in 
its comprehensive, rather than in its strictly 
technical sense. The writ of certiorari was 
not specifically mentioned in the Aot of 
1791, as it is in the Act of 1874; and in 
Youriffs Petition^ 9 Barr, 215, it was 
contended that such writs were not even 
within the purview of the act, and there- 
fore unlimited as to time. That was a pro- 
ceeding by petition in the Common Pleas 
to prove a contract for the conveyance of 
land against the executors of a decedent. 
From the decree entered in favor of the pe- 
titioner in 1828, an appeal was taken, and 
certiorari issued to bring up the record 
more than seven years thereafter. A mo- 
tion was made to quash, on the ground: 
1st. That there was no allocatur; and 2d. 
That more than seven years had elapsed 
since the decree. In sustaining tiic mo- 
tion on the second ground, Mr. Justice 
Rogers said : " This proceeding, it is true, 
does not come within the letter, but it cer- 
tainly does within the spirit of the act. 
The object of the act is to limit the time 
when a party shall be permitted to review 
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^ judgment or decree oT a subordinate 
court. Tliis object would, in a measure, 
be defeated if this court would be at liberty 
to reverse a decree merely because the 
proceedings had been removed by cer- 
tiorari^ and not by writ of error. The only 
effect of the certiorari in this case is to 
remove the proceeding for the inspection 
of the court. In substance, it is an appeal 
from the decision of the Common Pleas, a 
proceeding to obtain a rehearing on the 
merits, and, as such, it unquestionably 
comes witliin the true intent and meaning 
of the Act of April, 17^1, which prohibits 
its courts from reversing proceedings after 
seven years. * * * The act of limitations, 
as well to writs of error or certiorari as in 
other cases, is a most beneficial statute, be- 
ing a statute of repose, and absolutely nec- 
essary to quiet titles." 

Neither the proceeding nor the writ in 
that case was within the letter of the act, 
but both were very properly held to be 
within its spirit. In re-enacting the statute 
in 1874, and including therein writs of cer- 
tiorari^ the Legislature doubtless intended 
that it should receive the same liberal con- 
struction that had theretofore been given to 
it. By ignoring the spirit of the act, and 
giving to the words employed a strictly 
literal construction, proceedings which have 
heretofore been regarded as within its pur- 
view would be excluded from its operation. 

We are of opinion that the case is clearly 
within the statute limiting writs of error, 
certiorari^ etc., and hence we are power- 
less to correct the error justly complained 
of, and the motion to quash must prevail. 
Writ of certiorari quashed, 

Germantown Passenger Railway Company 

vs. Brophy. 

Error to the Common Pleas No. 2 of 

Philadelphia County. 

Railroad company — ColliBion — Con- 
tributory neijligence^ for jury. 
Where a person sits in a street car with 
his arm resting on a window sill wholly 
within the car, and by a sudden collision 
his arm is thrown out and broken, liis oc- 



cupying such a position is not contributory 
negligence in law. In an action by such 
person against the railroad company to 
recover damages for his injuries, the ques- 
tion of the plaintiff's contributory negli- 
gence is properly submitted to the jury. 

Judgment affirmed. 

Opinion by Mercur, C. J. 

14 W. N. C, 213. 



Oooper, Hewit & Co., vs. Butler. 

Error to the Common Pleas op Bucks 
County. 

Negligence — Master and servant — Con- 
tributory negligence — Railroads. 
Where an employe occupies a dual posi- 
tion, and through neglect of duty in one 
position an accident occurs to him while 
serving in the other, by which he is injured, 
the wrong is his, and he cannot recover for 
injuries sustained by reason thereof. 

A & Co. had an inclined railway up and 
down which they ran cars. B. was in the 
ser\'ice of the company, being employed to 
run the cars, and also to inspect tfie track. 
While running the cars he was injured by 
an accident occasioned through a defect in 
the track. In an action by him against the 
company to recover damages. 

Held : That as the defect was occasioned 
by B's own negligence, he could not re- 
cover ; and that it was error for the Court 
to charge that the company was liable if it 
could have known of the defect by the 
exercise of reasonable care. 

Judgment reversed and a venire facias 
de novo awarded. 
Opinion by Clark, J. 

14W. N.C., 298. 



Fordham vs. Fordham. 

Error to Common Pleas op Delaware 

County. 

Dico rce — Subpoena , service of — Time^ 

compntation of. 

If a subpoena in divorce issue on the 
thirty-first day prior to the first day of the 
term, it is in time, notwithstanding that the 
last day is Sunday. 

Decree reversed and a procedendo 
awarded. 

Opinion by Paxson, J. 

2 Delaware Co. Rep. 78. 
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C. p. OP LANCASTER COUNTY. 
Thomas J. BaviB vs. the County of Lan- 
caster. 

District Attorney^ fees and salary of — 
County offices — Act of 22 June^ 1883^ 
189^ construed. 



P.L. 



Under the. Act of 22 June, 1883, the incum- 
bent district attorney is required to perform all 
the duties pertaining to the office, including the 
unfinished as well as the new and accruing busi- 
ness, and to pay over and account to the county 
for all fees received. 

Permission given or act of courtesy extended 
by the incuml^nt in office to the ex-district at- 
torney to finish tbe business in his hands at the 
expiration of his term of office, will not make 
tbe county liable for the payment of such ser- 
vices. 

In all the cases in which the plaintiff claimed 
fees, the complaints of the offences taken by the 
aldermen and justices of the peace were re- 
turned to court before the expiration of his term 
of office. On some true bills had been found, 
and the subpoenas were issued, the indictments 
drawn, and the cases prosecuted by the ex-dis- 
trict attorney after the expiiation of his term of 
office, by the pei-missiou and courtesy of the in- 
cumbent in office. 

Held, That the county was not liable for the 
payment of such services. 

March term 1884, No. 16. 

The following case, stated in the nature 
of a special verdict, was submitted to the 
courC for its opinion. 

"That Thomas J. Davis, plaintiff above 
named, was duly elected District Attorney 
of Lancaster County in November, 1880, 
for the period of three years, that he took 
the oath of office and assumed its duties on 
January 3, 1881, and that his term of 
office expired on January 7, 1S84. 

"That during the January term of the 
Court of Quarter Sessions of 1884, he 
prosecuted by the courtesy and permission 
of Adam J. Eberly, esq., the present in- 



cumbent, cases in which the fees amounted 
to $486.00. In all of these cases the com- 
plaints had been returned before the ex- 
piration of plaintiff's term of office. 
Flaintifi* sent out the subpoenas, drew the 
indictments, and prosecuted the cases in 
court — Adam J. Eberly, the present Dis- 
trict Attorney, signing all the indictments 
with the exception of ninety-three dollars 
of the $486, the amount of fees in 
question — ^upon which true bills had been 
found at prior courts in plaintifif's term of 
office. 

" It is agreed that the case shall be de- 
cided on its merits, and as though the 
plaintiff* had brought suit in the Court of 
Common Pleas of Lancaster County, and 
the case was before the court for trial; 
the costs to follow the judgment, and either 
party to have the right to sue out a writ of 
error. 

" If the court be of the opinion that the 
plaintiff* is entitled to recover, then judg- 
ment to be entered for the plaintiff* and 
against the defendant for the sum of $486 
or for the sum of $93 ; but if the court be 
of opinion that the defendant is not bound, 
then judgment for defendant." 

Geo, M. Kline. ) - i • .-jr 
/^ 7»r ' y for plaintiff. 

(reo, JVatiman ) ^ 

John H. Fry^ County Solicitor^ for 
defendant. 

April 19, 1884. Opinion by Livingston, 
P.J. 

From the case stated it does not appear 
that any of the fees mentioned therein 
were earned, due or payable, or the cases 
tried, during the plaintitf's term of office as 
District Attorney. 

On June 22, 1888, during plaintiff's 

term of office, an Act of Assembly was 

passed entitled " An Act fixing salaries of 

I County Offices in Counties containing over 

I one hundred thousand and less than one 

! hundred and fifty thousand inhabitants, 

I and requiring the payment of the fees of 

' such officers into the respective County 

} Treasuries," sec. 1 of which declares " that 

j in all Counties in this Commonwealth con- 

! taining over one hundred thousand and less 

than one hundred and fifty thousand inhab- 

i itants all fees limited and appointed by law 
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to be received by each and every county 
officer therein elected by the qualified 
voters of their respective counties or ap- 
pointed according to law or which they 
shall be legally authorized, required or en- 
titled to charge or receive, shall belong to 
the county in and for which they are sever- 
ally elected or appointed, and it shall be 
the duty of each of said officers to exact, 
collect and receive all such fees to and for 
the use of their respective counties, except 
such taxes and fees as are levied for the 
state, which shall be to and for the use of 
the state; and none of said officers shall 
receive for his own use, or for any use or 
purpose whatever except for the use of the 
proper county or for the state, as the case 
may' be, any fees for any official services 
whatsoever." P. L. 1883, page 189, etc. 

The law requires the District Attorney to 
keep a special account book, the form of 
which shall be prescribed by the County 
Auditors, in which an entry shall be made 
of all moneys received for fees, of all 
moneys earned and of all moneys charge- 
able upon tbe county, specifying the day 
and date, the title of the case, if any, and 
for what service, from whom received or 
due ; and on the first Monday of each and 
every month, pay to the county treasurer 
all fees so received during the preceding 
month, taking duplicate receipts therefor, 
one of which he must deposit with the 
county auditors, together with a transcript 
in detail of his fee account book or books 
for the preceding month, to which he. shall 
make oath or affirmation before the county 
auditors that the transcript contains a true 
and correct list of all the fees received or 
eanied and outstanding or chargeable upon 
the county for services rendered in his 
office during the preceding month, that the 
fees were charged at regular rates, that he 
has not received and is not to receive from 
any person or persons whomsoever, for any 
official service or duty, any other fees than 
those so entered on said transcript; the 
county auditors shall then verify tlie same, 
and file the receipt and transcript in the 
office, and charge the county treasurer with 
the money for fees so paid in. 

This law further provides that the dis- 
trict attorney shall be paid for his services 



by a fixed and specific salary, which shall 
he a charge upon the treasury of the county 
to the extent of the fees collected and paid 
in by that officer, so eanied, where fees 
are chargeable upon the county, and the 
salary shall be paid monthly, on the second 
Monday of the month succeeding that ia 
which his services were rendered. His 
salary is to be paid from the amounts paid 
into the county treasury from his office, 
and if there has not been a sum sufficient 
from fees received and paid in, or fees 
earned and due by the county for services 
rendered to pay the full amount of his 
salary, he shall receive only such propor- 
tion of his salary as shall be equal to the 
aggregate of the net fees received and 
earned by him as aforesaid during his term 
of office during such month ; Provided^ that 
if the fees in any subsequent month or 
months shall exceed the amount of the 
salary for such nlonth, the deficit of such 
salary for such preceding month shall be 
made up from such excess. His salary is 
to be in lieu of all other compensations. 
And all rights of action and other remedies 
formerly given district attorneys for the 
collection of their fees are, by virtue of 
this act, to inure to the benefit of the 
county, for the collection of all his fees 
which may accrue and be payable to the 
county by virtue of this act. 

This law took efiect on the expiration of 
the term of Thomas J. Davis, the plaintiflf, 
Avhich, as the case stated shows, was on 
January 7, 1884, and by it the plaintiff 
was directed to settle his accounts with the 
county under existing laws up to that date ; 
and from that date all laws* or parts of 
laws, general or special, inconsistent with 
the Act of June 22, 1883, are repeated, 
except as to actions and remedies at law 
begun or accruing prior to the 7th of Jan- 
uary, A. D. 1884. 

The three years or full term of office of 
Thomas J. Davis, as distinct attorney, ex- 
pired on January 7, 1884, and from that 
period his functions, powers and duties as 
district attorney ceased, and he was no 
longer entitled to the fees or emoluments 
of the office. From that date the newly- 
elected officer was, by law, required to per- 
form all the duties pertaining to the office, 
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including as well the unfinished as the new 
and accruing business, and to pay over aivi 
account for to the county all fees received 
for his services thereof; and no permission 
given or act of courtesy extended by him 
to the ex-district att6mey to enable him to 
appear before the court and try common- 
wealth cases would bind the county to pay 
for such services. A district attorney can- 
not, by any mere act of courtesy extended 
to a retiring oflBcer, make the county 
liable to pay for any services rendered by 
means of such courtesy. The county is 
liable to the district attorney only for the 
payment of senices pertaining to the duties 
of his office since January 7,1884. The 
plaintiif, in and by this case stated, is at- 
tempting to charge and recover from the 
county of I^ncaster, fees for services ren- 
dered by liim as district attorney after the 
expiration of his term of office, without 
showing that he was employed to prosecute 
by any one having authority to so employ 
bim. This the law will not permit him to 
do. If he has any claim as district attor- 
ney against the county for services ren- 
dered during his term of office, we have no 
doubt its presentation to the proper officers 
will secure the payment thereof in the 
manner prescribed in and by section 16 of 
the act of 1883. 

Being of the opinion therefore that the 
defendant is not liable for or bound to pay 
any portion of plaintifTs claim, we, in ac- 
cordance with the terms of the case stated, 
enter judgment for the defendant. 

Judgment for defendant. 



C. P. No. 1 OF PHILADELPHIA. 

Scott T8. Hilgert, Defendant, and the Penn- 
sylvania Sugar Refining Company, 
Gamishees. 

Foreiyn Attachment — When sueh action 
does not lie — Absconding/ debtor — What 
constitutes a non-resident. 

Where a person is well known in a community 
as an absconding debtor, his effects cannot be 
reached by foreign attachment, under the allega- 
tion that he has no residence here, and that he 
is not within the Commonwealth. In such case 
the proper proceeding is by domestic attachment. 

Quaere. Whether if the judgment of the 
court be adverse to such foreign attachment, an 
issue should be granted to determine whether or 



i not the defendant was a non-resident within the 
I meaning of the foreign attachment act? 
I . H., the defendant, after having committed 
; numerous forgeries, absconded from his usual 
place of abode, which had been the City of Phil- 
adelphia. 

Ileldy That under all the circumstances of 
the case no reason ap])eared why the case should 
not be determined as other cases are determined, 
by the evidence submitted to thecouit and their 
judgment on it. 

Sur motion of Garnishees to quash the 
writ of foreign attachment. 

This was a foreign attachment against an 
absconding debtor. The depositions showed 
the following facts: Charles M. Hilgert, 
the defendant, after committing numerous 
forgeries, " absconded from the place of 
his usual abode" on the night of July 31, 
1882, which had theretofore been the City 
of Pliiladelphia. Certain letters, since re- 
ceived from him, indicate that he first went 
to 2\'ew York, that on or about February 
(>, 1883, he was in Mexico, on May Ist in 
British Honduras, on June 14 and August 
27, 1888, in Gautemala. Since the last 
mentioned date no tidings have been re- 
ceived of him. He had resided in this 
city at No. 2214 Green street, with his wife 
and a child under five yeai*s of age. On 
September 8, 18^2, his wife delivered up 
the house to the owner, and went to live 
with her mother and brother, whore she 
died January 13, 1883. The child still 
lives with and is supported by its grand- 
mother and uncle. 

Immediately after the defendant's dis- 
appearance, and at various times since, 
until January 15, 1883, a number of writs 
were issued against him, to all of which 
the sherifi* returned served on Charles M. 
Hilgert, by leaving them at his dwelling- 
house with an adult member of ids family. 

The present writ was issued March 27, 
1883. 

Hannisj for the motion. 

The writ of foreign attachment only lies 
again t the real and personal projjerty of a • 
person not residing within this Common- 
wealth, and not being within the county in 
which such writ shall issue, at the time of 
the issuing thereof. 

1 Purd. Dig., 716, § 2. 

It being admitted that Hilgert was a 
resident of Philadelphia, and it being 
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shown that writs were served at his dwel- 
ling as late as January 13, 1883, the 
burden is thrown upon the attaching credi- 
tors to show that he had actually and in- 
tentionally abandoned his domicile, here 
and acquired a new domicile out of thb 
State. 

White vs. Brown, 1 Wall. C. C. R., 264. 

Story on Conflict of Laws, sec 47. 

Reed's Appeal, 21 P. F. Smith, 378. 

Fuller V8. Brvan, 8 Harris, 144. 

Pfoutz V8. Comford, 12 Casey, 420 . 

An absconding debtor, who has left his 
place of residence within the Common- 
welth, is not liable to foreign attachment. 

Bamet's Case, 1 Dallas, 152. 

Shipman V8. Woodbury, 2 miles, 67. 

Fuller V8. Bryan, supra, 

Hentz vs. Asahl, 1 W. N. C, 282. 

Kennedy vs. Bailie, 3 Yeates, 56. 

The law never intended to give a credi- 
tor the two remedies of domestic attach- 
ment and foreign attachment at the same 
time; their dissimilarity shows this — the 
one being for the benefit of all creditors, 
, the other for the attaching creditor alone. 

Bamet's Case, supra. 

Kennedy vs. Baihe, supra. 

A writ of foreign attachment will not lie 
against a debtor who has but recently de- 
parted from his domicile within the country. 

Lewis vs. Rounsavelle, Dist. Ct. Phila., 
Sept. 1818, Mss., cited in 3 Brightly 's 
Dig. (Pa.), 2959. 

A judgment creditor has the right to in- 
tervene and raise the question whether the 
defendant is liable to foreign attachment. 

Pfoutz vs. Comford, supra. 

Reed's Appeal, supra. 

So has a purchaser of the thing attached, 
even though purchased after the attach- 
ment had issued. 

Frost vs. Holmes, 11 W. N. C, 442. 

A. Sydney Biddle and J. Rodman 
Paul^ contra. 

This being a motion to quash the writ, 
which on its face is regular, the burden is 
on the garnishees to establish that, in a 
legnl sense, the defendant was residing 
within the Commonwealth when the writ 
was issued. 

Perrine vs. Evans, 35 N. J. (Law), 
222. 



The sheriflF's returns to other writs, even 
if admissible, prove nothing, when it is in 
evidence that Mrs. Hilgert gave up her 
husband's house on September 8, 1882, 
and went to live in another house. 

It is important to observe the distinction 
between domicile and residence. It is not 
necessary for the purposes of this argument 
to show that Hilgert has lost his domicile 
in Pennsylvania, and acquired a new one 
elsewhere. 

Drake on Attachment, sees. 63 a. 58. 

In re Alexander Thompson, 1 Wend. 
44. 

Frost vs. Brisbin, 19 Id., 11. 

Haggart vs. Morgan, 5 N. Y., 422. 

Weber vs. Weitling, 3 C. E. Green (N. 
J.), 441. 

FaiTOw vs. Barker, 3 B. Monroe (Ky.), 
217. 

McCoUem vs. White, 23 Ind., 43. 

Spalding v«. Sims, 4 Mete. (Ky.), 285. 

Burill vs. Jewett, 2 Rob. (N. Y. Sup. 
Ct.), 701. 

Clark vs. Ward, 12 Gratt., 440. 

Dorsey vs. Kyle, 30 Md., 512. 

Wolf v«. McGavock, 23 Wis., 516. 

Wheeler vs. Cobb, 75 N. C, 21. 

Perrine vs. Evans, 35 N. J. (Law), 221. 

Stout vs. Leonard, 37 Id.^ 492. 

Nailor vs. French, 4 Yeates, 241. 

Taney's Appeal, .9 W. N. C, 564. 

Fuller vs. Bryan, 8 Harris, 144. 

The true test of residence or non-resi- 
dence under the attachment laws is whether 
the defendant continues to have such a fixed 
abode within the state as to render him 
liable to service of process. If his dwell- 
ing house and abode has been entirely 
abandoned or destroyed, and he left the 
state without any intention of returning, he 
is to be considered a non-resident within 
the purview of the Act, and this, although 
his legal domicile for purposes of succession, 
citizenship, etc., may still remain in the 
state where suit is brought, and although 
no new domicile may have been acquired 
elsewhere. Although not necessary for 
the decision of this case, we believe that 
the authorities sustain the position that the 
defendant has actually lost his domicile in 
this state, and aci^uired a new one in Guat- 
emala. 
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Ghiier vs. O'Daniel, 1 Binney, 349, 
note. 

Nailor vs. French, 4 Yeates, 241. 

Hindman's appeal, 4 Norris, 466. 

But if this Court should be of opinion 
that the defendant was a resident of this 
state at the date of issuing the writ, we 
ask for a feigned issue to determine this 
point, as otherwise the plaintiff loses his 
remedy without being able to review the 
judgment in the Supreme Court. 

Miller vs. Sprecher, 2 Yeates, 162. 

Brown vs. Ridgway, 10 Barr., 42. 

Lewis vs. Wallick, 3 S & R., 410. 

Shertz vs. Quigley, 1 Binney, 226. 

February 2, 1884. Oral opinion by 
Peirce, J. 

Hilgert is well known in this community 
as an absconding debtor. He has disap- 
peared, and may probably not return. 
The attempt here was to reach his effects 
by foreign attachment instead of by domes- 
tic attachment, it being alleged that he has 
no residence here, and that he is not in the 
Commonwealth. The circumstances are 
such as to bring the case under the do- 
mestic attachment proceeding. Though 
the distinction between domicile and resi- 
dence was urged with great ingenuity by 
the learned counsel, and supported by 
numerous authorities from this and other 
states, yet we think that, under the law of 
Pennsylvania, it is clear that foreign at- 
tachment does not lie. 

It was further urged by the counsel for 
plaintiff that if the judgment of the Court 
should be adverse to the attachment, an is- 
sue should be granted to determine whether 
or not the defendant was a non-resident 
within the meaning of the Foreign Attach- 
ment Act; as, otherwise, there would be 
no way to have the judgment of this Court 
reviewed by the Supreme Court. Without 
expressing any opinion on this point, we 
see no reason why this case should not be 
determined as other cases are determined, 
by the evidence submitted to us and our 
judgment on it. 

Rule absolute. 



C. P. OF LUZERNE COUNTY. 

In re Petition of School Directors of the 
Oity of Wilkes-barre. 

JExaminers^^ masters^ and auditors^ fees — 
By whom pat/able — School district, at- 
tachment against. 

The successful party in case of the taking of 
testimony before an examiner, or the party in 
whose favor the rcpoit of a master or auditor is 
made, may be directed to pay the allowance for 
fees of such examiner, master or auditor in the 
first instance ; butjt is within the power of the 
court to direct who shall pay the sum thus 
allowed, and to enforce its order by appropriate 
process. 

Rule to show cause why an attachment 
should not issue against the school directors 
of said district. 

In this case an application was made to 
the court by the school board for permis- 
sion to borrow money, and an examiner 
was appointed to take testimony. The 
examiner took the testimony and filed his 
report, and the court after passing upon it 
granted the prayer of the petitioners, and 
directed the payment of a reasonable allow- 
ance to the examiner as compensation for 
his services, by the school district in whose 
behalf the remonstrance was filed. An at- 
tachment was then asked, and the above 
rule to show cause was granted. 

March 19, 1884. Opinion by Rice, P. 

We have no doubt of the power of the 
court to appoint an examiner to take testi- 
mony as to the facts alleged in the petition 
and remonstrance. Indeed, this is not 
questioned. The appointment was made 
with the full approbation of the counsel for 
both parties, and the appointee was named 
by them. Neither is any question raised 
as to the reasonableness of the fee which 
has been allowed him. Both parties state 
that no objection is made on that score. 
But if the court had power to make the ap- 
pointment, it would seem to be clear that 
the court had power to make a reasonable 
allowance as compensation for his services, 
even though the statute is silent on the 
subject. Fitzsimmons' Appeal, 4 Barr., 
248. See also Porter's Appeal, G Casey, 
496. 

It must also necessarily be in the power 
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of the court to du'ect who sliall pay the 
sum thus allowed, and to enforce its order 
by appropriate process. In tte case of an 
auditor, or a master, the party in whose 
favor the report is made may be directed 
to pay the allowance in the first instance. 
Appeal of St. Joseph's Orphan Asylum, 2 
W., 585 ; Lowenstein vs. Biernbaum, 8 W. 
N. C, 301 ; Thompson's Appeal, 11 W. 
N. C, 416. This case seems to us to be 
analogous ; and if this be so, there is no 
sufficient reason shown %v disturbing the 
order heretofore made by Judge Wood- 
ward. 

Rule made absolute, but attachment not 
to issue until further order. 



§nnrter 



Hsmans. 



Q. S., OF PHILADELPHIA COUNTY. 
Commonwealth vs. Dr. Dorival B. Bruce. 

Crhninal Latv — Abortion^ death fullotv- 
ing attempt to procure — Evidence^ 
dying declarations. 

In prosecutions for the offence of abortion, 
death following, under sec. 87 of the Criminal 
Code of Pennsylvania, dying declarations are ad- 
missible in evidence from the necessity of the 
case to identify the prisoner, and to establish the 
circumstances of the res gestce. 

April 24, 1884. Trial before Fin- 
letter, J . • 

The offence with which the defendant is 
charged in the indictment is tliat of 
abortion, etc., under sec. 87 of the Crimi- 
nal Code, n March, 18G0— death follow- 
ing an attempt to procure abortion. The 
facts of the case as elicited on the part of 
the Commonwealth are, that on December 
28, 1883, Hattie Scholl, a young maiden 
residing in the city of Lancaster, left her 
home and went to the house of Dr. Frances 
Bruce, the Avife of the prisoner. No. 141(3 
Brown street, in the city of Philadelphia, 
and remained there until January 5, 1884, 
when she returned to Lancaster and on 
the 16th day of the same month died ; that 
while at the house of Mrs. Bruce she was 
treated by the prisoner criminally, and 
that her duath was the result. 

The Commonwealth offered to prove by 



Dr. H. C. Yeagley of Lancaster, the phy- 
sician who attended Miss Scholl during her 
last illness, that she was criminally mal- 
treated, and that she said to him when 
dying, that Dr. Bruce had committed the 
offence, which was admitted upon objection 
and exception. Dr. Yeagley testified that 
she said when dying that a physician 
named Dr. Bruce, of 1416 Brown street, 
Phila^lelphia, performed an operation 
upon her. Other testimony was pro- 
duced to show that she was the victim of 
criminal malpractice. Two witnesses on 
tjehalf of the prisoner testified that the 
prisoner's wife practiced medicine, and was 
known as Dr. Bmce. The jury, after a 
deliberation of over six houi-s, returned a 
verdict of guilty. 

A. S. L. Shields, for prisoner. 

The dying declarations arc Only admissi- 
ble where the death is the subject of 
the charge and the circumstances of the 
death are the subject of the declaration. 
The declarations are only admissible in 
homicide cases. The Criminal Code has 
specially defined the offence with which the 
defendant Bruce was charged, and made 
it of a lower grade than homicide. 

In a case where the prisoner was in- 
dicted for administering savin to a woman 
pregnant, but not quick with child, with 
intent to procure abortion, the woman was 
dead, and for the prosecution, evidence of 
her dying declaration upon the subject was 
tendered. The learned judge who tried 
the case rejected the evidence, obsen-ing 
that, although the declaration might relate 
to the cause of the death, still such decla- 
rations were admissible in those cases 
alone where the death of the party was 
the subject of incjuiry. Wilson vs. Boerem, 
15 Johns. 286, Wharton's Criminal Law, 
sec. 675. 

District Attorney Graham^ for Com- 
monwealth. 

Dying declarations are admitted from 
the necessity of the case, to identify the 
prisoner, and to establish the circumstances 
of the res gestae, or to show transactions 
from which the death results. Wharton's 
Criminal Law, sec. 670. 

The question of the admissibility of this 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



16T 



testimony is for the court; thd weight of 
the testimony for the jury. 

By the Court. — We tliink that the 
declarations of the deceased should be 
admitted in evidence in this case: offer 
admitted. The question of identity is for 
the jury to pass upon. 



\tt^r^^ §0ttt[L 



John Connor yb. the Fifth National Bank 
of Pittsburgh. 

CorporattovSy nef/otiable hands of — Theft 
— Delivery of bonds before nmtui'ity 
— Bona fide purchaser — Transferee. 

Stolen corporation bonds payable to bearer at 
matui-ily, pass by delivery before matuiity to a 
bQna fide purcbaser unatteeted by want ot t tie 
in tile vendor, and said purchas*^r eould transfer 
them as free as be beld tbtni, notwitbhtandin^ 
tlie transferee may bave bad previous notice of 
the theft. 

Error to the Court of Common Pleas No. 
1, OP Allegheny County. 

On the 23d day of March, 1881, the 
house of one John Connor, at Catfish, 
Clarion county. Pa., was entered by bur- 
glare and a number of Allegheny Valley 
seven- thirty railroad bonds. East Brady 
Bridge bonds and Allegheny Valley llail- 
road mortgage bonds stolen. The next 
morning Mr. Connor, through his agent, 
J. W. Hill, caused notice thereof to be 
published in the several papers of Pitts- 
burgh, describing the bonds fully, and 
posting at same time cards to all banks in 
Pittsburgh, including the bank defendant, 
relative to the robbery and description of 
tbe bonds taken. 

Of the number of the securities stolen, 
bonds of value of $5,700, reached the Fifth 
National Bank, and were in its possession 
in November, 18^1, when demand was 
made for plaintiff. 

An action of trover was brought on the 
30th day of November, 1881, to recover 
the value of the bonds thus held by the 
bank. 

At the trial before Stowe, P. J., the 
bank in defense proved, that on the 27 th 
day of July, 1881, George I. Whitney, a 



broker, doing business in the city of Pitts- 
burgh, agreed to a proposition made him 
by one l). W. South for the sale and pur- 
chase of the bonds in question. The 
following day they were delivered at Mr. 
Whitney's office, in the Fifth National 
Bank building, on Sixth street, Pittsburgh. 
At the time of delivery, the amount to be 
paid having been ascertained, Mr. Whitney 
secured from the bank a teller's check for 
§r),Gt>l to his own order, indorsed it to 
Mr. South, who presented it at the counter 
and had same cashed. The bonds were 
then deposited with the bank as collateral 
for the amount it had advanced as a call 
loan, and it was further show^n that the pur- 
chaser had no notice that the bonds were 
stolen until after the check had been cashed 
by the bank. 

In rebuttal plaintiff proposed to prove — 

1st. That the next morning after the 
alleged burglary, notice was sent by Mr. 
Hill, Connor's agent, to the several papers 
in the city of Pittsburgh, stating both the 
fact of the burglary and the description of 
the property stolen, which notice was pub- 
lished. 

2d. That Mr. Connor, through same 
agent, sent directly to each bank in the 
city of Pittsburgh, the day after the rob- 
bery, a postal card stating the facts and 
describing the bonds stolen. 

3d. That this notice was received by the 
Fifth National Bank, in whose possession 
these bonds were, and who really made the 
purchase. The purpose is to show that 
the defendant was not a bona fide pur- 
chaser, and to show diligence on part of 
Mr. Connor in giving notice to the defen- 
dant. 

The offer was objected to as incompetent 
and irrelevant, and the objection sustained. 

Plaintiff's counsel then added to the 
offer the additional fact that Mr. Whitney 
was not a bona fide purchaser for value, 
which was objected to and excluded. 

Plaintiff's counsel then proposed to prove 
that the defendant knew before the alleged 
purchase by Whitney that the bonds in 
suit were stolen from John Connor, and 
knowing this fact paid for them with a 
teller's check ; and, as a part of the same 
transaction, took the bonds as its only 
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security for repayment of the teller's 
check; that they, were delivered to the 
bank and were yet in possession and held 
by the bank in that relation at the time 
demand was made, and at that time Whitney, 
the alleged purchaser, had not paid the 
bank anything for or on account of the 
bonds. This for the purpose of showing 
that the bank is not a bo7ia fide purchaser 
for value, and that there is no bona fide 
purchaser without notice for the bonds in 
question. 

This was objected to, and the objection 
sustained. 

An offer was then made by plaintiff's 
counseji to prove that George I. Whitney, 
before he had paid anything on account of 
the bonds, had notice that they were stolen. 

By the Court. — If before he got the 
money from the bank, or handed over the 
check, he had notice, it is competent: if 
after that, it is too late, and is not com- 
petent. Offer overruled, unless amended 
as indicated. 

Error was assigned to the ruling of the 
court upon the foregoing offers. 

George A, Jenk% and Montooth Broth- 
ers^ for plaintiff in error. 

Knox ^ Reedy contra, 

November 12, 1883, jt?er curiam. 
All the offers of evidence were in- 
sufficient to impeach the bonds in the hands 
of Whitney. As he took and held them 
free from the alleged equitable defence to 
the bonds, he could transfer them as free 
as he held them. It matters not that the 
bank may have had previous notice. It 
acquired all the legal and equitable rights 
to the bonds which Whitney had. As 
no valid defense could have been set up 
against him under the evidence, the facts 
do not furnish any defense against the 
right of the bank to recover on these nego- 
tiable bonds. We see no error in the 
record. 

Judgment affirmed. 



flgn/f^ of §aH^H, 



Peirce vs. Black. 

Error to the Common Pleas op Chester 
County. 

Judgment — Payment — Security for new 
loan — Contracts-^ Estoppel— Eviden ce. 

The parties to a judgment may by agree- 
ment inter sese change the purposes for 
which it is held. 

A judgment although paid in full may by 
contract be kept alive to secure a new loan, 
and parol evidence of such contract is ad- 
missible in an action between the parties. 

While such a contract is void as to sub- 
sequent lien creditors of the debtor, he 
himself is estopped from denying it. 

Judgment reversed and a venire facias 
de novo awarded. 

Opinion by Paxson, J. 

14 W. N. C, 295. 



Wood yg. Detroit City Bailway Oompany. 

Supreme Court of Michigan. 

Trespass — Master and servant — Negli- 
gence — Contributory negligence. 

Where a party drives his vehicle upon a 
street car track without looking to see 
whether a car is coming, and then refuses 
to get out of the way, though there is 
ample opportumity to do so, he is guilty of 
such negligence as to prevent his recovery 
in an action on the case for the negligence 
of the driver. 

If the action were trespass, it might be- 
come necessary to decide whether or not 
the injury was purposely inflicted ; but if 
it was, the car company would not be liable 
for the wilful trespass of the driver. 

Judgment affirmed. 

Opinion by Cooley, C. J. 

23 Amer. Law. Reg., 243. 
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C. p. OP LANCASTER COUNTY. 

ne Delaware Biyer and Lancaster Bailroad 
Co., yg. Joseph Weayer. 

Justice of the peace and aldermen ^ appeals 
from — Motion to strike off — Oath and 
affirmation — What is iufficient — Re- 
cognizance — How perfected. 

Where a defendant appeals from the jud^^ment 
of a magistrate and makes an affirmation that 
the appeal is not entered for the purpose of de- 
lay, but because he fli-mly believes ii\justice has 
baen done, such affirmation is a sufficient com- 
pliance with the Act of March 2, 1868, to pre- 
vent the striking off of the appeal. 

Where a ma&n'strate reduces the amount of 
costs returned oy the constable, although by 
mistake, and the defendant pays such costs, the 
defendant does not lose his appeal by reason 
thereof, but the court will permit him to pay 
snch costs and perfect the appeal, if there be no 
neglect, refusal or omission on his part. 

In this case the defendant went to the office of 
the alderman with his counsel to take out an ap-> 
peal. On examination of the ma^strate's 
docket, they found what they believed was an 
error in the constable's costs, and the alderman 
being satisfied that those costs were too high, 
changed them to what was believed to be the 
proper amount, and received from the defendant 
the total amount then charged. 

Held, that although the magistrate was in 
error in reducing tlie costs of the constable, 
there was not sufficient reason to strike off the 
appeal. 

Where a recognizance given on appeal from 
the judgment of a justice of the peace is defec- 
tive, the proper course is to call on the appellant 
by rule to pei-fect his bail within a specified 
period, or in default of it to have the appeal 
quashed. 

The facts of this case are briefly a6 fol- 
lows: 

The Delaware River and Lancaster Rail- 
road Company is a railroad company duly 
incorporated under the laws of the com- 
monwealth, purporting to run from the city 
of Lancaster to some point on the Dela- 
ware River. A survey of the line between 
these points was made ; but nothing further 
has ever been done towards the building of 



the road. The defendant among many 
others subscribed for stock in the new com- 
pany; but as no steps had been taken 
towards the building of the road, refused to 
pay his subscription. Suit was then brought 
by the company to compel such payment be- 
fore an Alderman of the city of Lancaster, 
and judgment was rendered in favor of the 
company for the amount of one instalment 
of the stock. From that judgment defend- 
ant appealed to the Court of Common Pleas 
of Lancaster County, whereupon counsel 
for plaintiff, alleging that the appeal was 
defective, obtained a rule to show cause 
why the appeal should not be stricken off, 
and filed the following reasons, viz : 

1. Because the appellant did not make 
the oath or aflBrmation which is required 
by the Act of Assembly entitled "An 
Act relative to Appeals of Aldermen and 
Justices of the Peace in the county of Lan- 
caster," approved the second day of March, 
A. D., 18t58, (P. L., 1868, p. 256), to 
wit : " That he has reason to believe that 
injustice has been done him, and that the 
same is not done for delay merely." 

2. Because the appellant did not pay all 
the costs accrued before the said Alderman 
in the said suit. The constable's costs for 
service and mileage, amounting to $2.60, 
were endorsed on the back of the summons 
and duly entered on the Alderman's docket, 
and demanded of the appellant at the time 
the appeal was entered; but the appellant 
refused to pay the same, and paid only 
forty-five cents thereof, the balance thereof 
remaining unpaid. 

3. Because the recognizance is not in a 
sum sufficient to cover all costs accrued or 
that may be legally recovered in the said 
suit against the said defendant, as required 
by Act of Assembly. 

4. Because, whilst the recognizance was 
taken, subscribed and acknowledged by the 
bail, John Z. Hertzler, on the fifth day of 
January; A. D. 1884, the said appeal was 
not entered, nor was any oath or affirma- 
tion for the appeal made, until the seventh 
day of January, A. D. 1884; and said re- 
cognizance is void because no appeal had 
been taken, or any oath or affirmation made 
therefor, at the time said recognizance was 
taken. 
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6, Becaiase the recognizance is defective ■ 
and void. 

6. Because tihe transcript does not show 
Hiat any oath or affirmation was made when 
Ae a|>peal was taken. 

E, D. North y for rule and exceptions. 

George Navuman^ contra. 

April 19, 1884. Opinion by Livingston, 
P.J. 

The Act of March 2, 1868, says, tliat in 
cases like the present, " no appeal shall be 
allowed unless the appellant, his agent or 
attorney, shall make oaiJa or affirmation to be 
filed in the cause that he has reason to be- 
lieve that injustice has been done him, and 
that the same is not intended for 4elay 
naerely, and pay all the costs accrued be- 
fcKC said Alderman or Justice of the Peace, 
unless appellant makes oath that he or she 
is unable to pay said costs." 

In this case Joseph Weaver made the 
following affirmation : 
" Lancaster County, ss. * 

The said defendant, being affirmed ac- 
cording to law, declares and says, that it is 
not for the purpose of delay that this ap- 
peal is entered ; but because he firmly be- 
lieves injustice has been done." 

A careful examination of the cases de- 
cided, in which the form of the oath or 
affirmation on appeal under the Act of 
1868, has been discussed and ruled upon 
by the Courts, satisfies us that there has 
been here a sufficiently strict compliance 
with the requirements of* the law, to prevent 
us from striking off the appeal for the first 
reason assigned. 

When the defendant went to the office of 
the alderman to take an appeal, he was ac- 
companied by counsel. The counsel, on 
his examination of tiie magistrate's docket 
and the costs entered thereon, found, as he 
believed, an error in the coats endorsed 
thereon for the constable, and so» stated to 
the alderman. The alderman, being at the 
time satisfied that the costs of the constable 
were too high, and tlierefore erroneous and 
should be reduced, requested counsel to 
make the correction, which was done. The 
alderman, being satisfied that the sum con- 
tained in the correction or statement made 



by counsel was the correct and legal 
amount to which the constable was entitled, 
corrected the whole costs so as to cor- 
respond therewith by entering the amoant 
thus agreed, upon his docket, and drawing 
his pen over the amount he had first placed 
there as constable's costs, as shown by the 
evidence, and when thus changed, or, as 
the counsel and justice believed, corrected, 
defendant paid the whole costs so charged 
and the alderman ejiteredon his transcript, 
** costs paid by defendant." The justice, 
when so advised by counsel, believed the 
costs too high, for he reduced them. If be 
did not so believe he should, under the act, 
have refused to allow an appeal until the 
costs as originally entered were paid ; then 
the costs as first entered would, doubtless, 
have been paid. From an examination of 
the testimony on the subject we are satisfied 
there was a mutual mistake made by tlie 
counsel and magistrate. There was no 
neglect, refusal or omission on the part of 
this defendant faithfully to comply with the 
recjuirements of the law. lie was present, 
ready and willing to pay the costs before 
the magistrate, and he did pay all the costs 
which the justice was advised and believed 
had legally accrued before him, and we 
think he should not be made to suffer 
injury for the error of the officer. To 
strike off the appeal for this reason, tin- 
der the circumstances here shown, might 
work great injustice, as the party would 
be deprived of a trial by jury as contem- 
plated by our constitution. In one of the 
latest cases decided, the Supreme Court 
say : " The faw favors the right of appeal. 
It involves the right of trial by jury. 
Where the appeal has been taken in good 
faith and within the time prescribed by 
law, it is usual to allow a defect to be 
amended ; in other words, to perfect the 
appeal." 

The third, fourth and fifth reasons as- 
signed do not state Sufficient grounds to 
warrant the Court in striking off the appeal. 
Judge Gibson has said, the proper course 
where the recognizance given on appeal 
from the judgment of a justice of the peace 
is defective, is to call on the appellant by 
rule to perfect his bail within a specified 
period, or, in default of it, to have his ap- 
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peal quashed ; and in another case the Su- 
preme Court say, "His recognizance is 
undoubtedly bad ; and the difficulty is to 
reform it so as to give the appellee the 
security he would have had in case it had 
originally been in the form prescribed by 
the statute, which would have extended its 
effect to all the property had by the appel- 
lant at the time of the appeal. It is imma- 
terial that the appellant did not offer to 
amend pending the motion to quash. It 
was the appellee's business to call on him 
for a good recognizance by rules." Nor 
is it necessary that the transcript should 
show that an oath or affirmation was made 
when the appeal was taken : that fact fully 
appears in the appeal itself, which is always 
returned with the transcript and recogni- 
zance. 

Being of opinion, therefore, that under 
the circumstances presented in this case the 
defendant should be permitted to perfect 
his appeal by paying the proper amount of 
constable's costs to the justice, and correct- 
ing his recognizance in form and amount, 
we order and direct that he shall so perfect 
his appeal within fifteen days from the date 
hereof (April 19, 1884), or in default 
thereof have his appeal quashed. 

The rule to show cause why the appeal 
should not be stricken off is now discharged. 



Andrew J. Dunls^ vs. David H. Potts. 

Stocks — Contract — Buying on margina 
— Question of fact for the Jury — 
Agency, 

On the trial of this case two questions were 
raised: one, whether the plaintift" in this trans- 
action was the agent of the defendant or whether 
be acted for himself in buying this stock ; and 
the otlier, whether or not this transaction was a 
gambling operation. 

//t'/t/. That the questions were questions of 
fact for the jury to pass upon. 

April Term, 1881. No. 29. 
Trial before Patterson, A. L. J. 

This was an action brought by plaintiff 
to recover from defendant the sum of §462.- 
50, with interest from February 21, 1881. 
The evidence of nlaintiff was that Potts ap- 
proached him in February, 1881, told him 
that there was going to be a rise in Phila- 



delphia and Reading Railroad stock, and 
asked for the loan of the money to buy 
fifty shares of the stock. After some hesi- 
tation plaintiff finally directed Jacob B. 
Long, broker, to purchase fifty shares of 
that stock for Potts, and to charge the 
same to plaintiff's account. The stock was 
purchased at e^5f , and in four days it 
dropped to 26|, and then plaintiff directed 
Mr. Long to sell it. It was sold, and 
plaintiff brought this suit to recover the 
difference between what the stock was 
purchased for and the price realized from 
the sale. 

The defence was that the whole thing 
was a gambling transaction, and that de- 
fendant never bought the fifty shares of 
Reading Railroad stock, never sold it, and 
that it was a transaction entirely between 
plaintiff and his broker, Jacob B. Long. 
The defendant testified that after he had 
lost all his means in dealing in stock, plain- 
tiff called on him, sympathized with him, 
and said that some time he would give him 
a lift. A few days after this conversation, 
defendant went to plaintiff and told him 
that he had infonnation from a friend that 
there was going to be a rise in Reading 
Railroad stock on account of the lease by 
that railroad of the Baltimore and Ohio. 
After some persuasion, Dunlap agreed to 
buy fifty shares of Reading, with the un- 
derstanding that witness was to have what- 
ever profits there were realized, but nothing 
was said about losses on the stock. 

B, Frank EsMeman^ 

J, Hay Brotvn^ 

The stock was actually purchased, and 
would have been delivered on payment of 
the whole of the purchase money. It was 
therefore no wagering or gambling con- 
tract. Kirkpatrick vs, Bonsall, 22 Smi., 
155; Maxton v^, Gheen, ^5 Smi., lo6; 
Fareira vs. Gabell, 8 Nor. 89. 

The money for the stock was expended 
at the instance and request of defendant, 
and for his benefit, and therefore it is re- 
coverable in this suit. 



> for plaintiff. 



for defendant. 



M. Brosiusy 
J. X. SteinmetZy 

This was a wagering contract, and no 
stock was ever intended to be delivered. 



Digitized by 



Google 



172 



LANCASTER LAW REVIEW. 



It was a marginal transaction, and the law 
therefore precludes the plaintiff from re- 
covering from the defendant the amount of 
his loss. Brua's Appeal, 5 Smi., 294; 
Smith V8. Bouvier, 20 Smi., 825 ; Kirk- 
patrick vs. Bonsall, 22 Smi., 155 ; Maxton 
V8, Gheen, 25 Smi., 166 ; North vs. Phil- 
lips, 8 Nor., 250; Fareira vs. Gabell, 8 
Nor., 89 ; Dixon's Ex'rs vs. Thomas, 1 
Out., 278; Buchizsky vs. DeHaven Bros., 
1 Out., 202; Gheen vs. Morgan, 9 Nor., 
38 ; Patterson's Appeal, 13 W. N. C, 154. 

Charge of the Court. 

Gentlemen of the Jury : 
This is an action of assumpsit, brought 
by A. J. Dunlap against David H. Potts, 
for money laid out and expended by the 
plaintiff, Dunlap, on the purchase and sale 
for the defendant, Potts, of fifty shares of 
Philadelphia and Reading Railroad stock. 

On the trial, as you have observed, two 
questions were raised: one, whether the 
plaintiff in this transaction was the agent 
f)f the defendant, or whether he acted for 
himself in buying this stock; the other, 
whether or not this transaction was a 
gambling operation. 

It appears from the testimony of the 
plaintiff that both the plaintiff and de- 
fendant reside in Lancaster City, and have 
been acquainted for some years. On 
several occasions they had conversations, 
and the defendant and the plaintiff spoke 
of buying stocks. Afterwards, on the 19th 
day of February, 1881, they had a conver- 
sation, and, upon the plaintiff being asked 
for money, or upon the defendant's state- 
ment that he had lost all he had by dealing 
in stocks, plaintiff offered to assist him. 
On Monday, February 21, 1881, the de- 
fendant sent a note by a messenger to the 
plaintiff, the contents of which were un- 
known to the messenger. The plaintiff 
then went down town, he having been con- 
fined to his house by indisposition, and 
called to see Mr. Potts. The note stated 
that he. Potts, had valuable information as 
to Reading stock, and the plaintiff disked 
from whom he had gotten his informa- 
tion. The defendant answered, "Andy, 
I got it from a confidential friend in 
Philadelphia," and stated that he wanted 



money to buy fifty shares of stock. Plain- 
tiff informed him that he didn't have much 
confidence in it, and tried to persuade him 
to buy twenty-five shares only, but the de- 
fendant insisted. Plaintiff then said he 
would furnish him -enough of money to buy 
the stock. The plaintiff went away and in 
a short time called on Mr. Potts again, who 
insisted on going in, and that the plaintiff 
should buy it for him, the defendant. The 
plaintiff then went to the office of J. B. 
Long, who was then absent in New York, 
and said to Mr.' James McGonigle, who was 
in attendance for Mr. Long, that he wanted 
to buy fifty shares of Reading for Mr. 
Potts. Mr. McGonigle hesitated, as Mr. 
Potts had no deposit there, when Mr. Dun- 
lap said, "I'll furnish the money." Mr. 
McGonigle then said, "Andy, I'll buy the 
stock and charge it to your account, and 
you can arrange it when Mr. Long comes 
back." The plaintiff's account was charged, 
and the stock was ordered and bought at 
$35.75 per share, amounting to $36 with 
commissions. As soon as it was pur- 
chased, the plaintiff went to Mr. Potts and 
told him the stock was purchased and the 
price. Mr. Potts said it was all right. 
This was on Monday of the week. On 
Tuesday there was no sale, and on Wed- 
nesday the plaintiff told the defendant that 
Reading had gone down to $25 a share, 
and that he had little confidence in it, and 
would advise him to sell. The defendant 
then said it would come all right. After- 
wards the plaintiff went again to Mr. Potts 
and told him that the stock was then at 
$24 per share, and advised him to sell — 
this was in the telegraph office. Then Mr. 
Potts said " For God's sake don't sell my 
stock; it will come all right, and you 
shan't lose a cent." Plaintiff had no in- 
terest in the stock whatever. On Friday, 
February 25, 1881, the market was weak 
on Reading, and plaintiff went to Potts and 
asked him iflie had any money to put into 
Reading stock, and he said not a cent. 
Plaintiff then informed him that he wouldn't 
furnish him with any more money ; that the 
stock would have to be sold. Potts said 
" The stock is in your name, you can sell if 
you want to sell." Plaintiff sold it for 
$26.75, and the loss was $402.50, witliout 
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interest. Mr. Potts said he had no money, 
but would arrange it at some future time. 
There was no understanding about the 
profits. The plaintiff did not give Mr. 
McGonigle any money, as he had ample 
money there. The fifty shares amounted 
to about $1800. McGonigle said he would 
charge it to the account of plaintiff; he 
said that before plaintifiF signed the order. 
The stock was sold out fully on Friday, 
February 25th. It further appears that 
tiiis fifty shares of Reading stock were 
never delivered to Mr. Long or to Mr. 
Dunlap, and that Mr. Potts never de- 
manded of Dunlap the delivery of this 
stock. 

From the testimony of the defendant it 
appears that he knew the plaintiff about 
three years. Mr. Dunlap one morning 
came to him, the defendant, and said he was 
" very sorry I had lost in stocks, and that 
some day he would do something to help 
me — ^to help me on my feet again. I sent 
a note to Mr. Dunlap stating what I had 
heard of Reading, ^nd that he, Mr. Dunlap, 
could avail himself to help me now. Mr. 
Dunlap then came to see me. I told him 
how the P. R. R. Co. was buying by the 
Philadelphia, Wilmington and Baltimore 
road, that I thought there would be a 
boom in Reading, and that we ought to buy 
fifky shares of it. Mr. Dunlap said he 
would buy twenty-five shares, but I said it 
would make a small profit; he then said 
he would buy fifty shares. The plaintiff 
went out and returned after a while and 
Slid it was $35.75, and that he had bought 
the fifty shares at that. Next day he said 
it had gone up to $36.25. The next day 
he came to me and said the stock was go- 
ing down, and he must sell; I objected, 
and said it would come out right yet. 
Then the next day he called and said, 
'Have you any money to put in ? ' I said, 
'I have not a cent.' He then told me he 
was heavily loaded and was compelled to 
sell; that he had purchased several hun- 
dred shares of stock, and that he must un- 
load. I then told him that I had no con- 
trol over the stock, and of course he could 
Bell it; and shortly after that, he, the plain- 
tiff, came to me and told me that he had 
sold at $26.75. I think he had a little 



paper showing the sale and the amount. 
On the next day he came with a note for 
$462.50, and wanted me to sign it, and I 
declined and said I could not. Then he, 
the plaintiff, met me a few days after that 
on North Queen Street and asked me to 
sign a note, and I would not. After that 
the plaintiff came into my oflSce and used 
pretty rough language to me. He never 
asked me to be responsible for the money 
lost until after he sold. He did say to me 
before this transaction that he was sorry I 
had lost all. I did not give him, the 
plaintiff, an order to purchase the fifty 
shares for me. I gave no orders. I pro- 
tested at him making the sale at a loss. I 
never demanded the certificates of this fifty 
shares to be delivered to me." 

The foregoing are the chief facts, as tes- 
tified to l^y both plaintiff and the defendant 
in the suit trying. You will be able from 
this recitation to recall all the evidence in 
the case ; for it is your duty to recall and 
consider the testimony of all the witnesses 
that were called and testified in the case. 

As we have already stated, the question 
was raised on the trial whether this trans- 
action — the purchase and sale of these fifty* 
shares of Reading R. R. stock — was a 
wagering or gambling operation or not. • 

Our Supreme Court have laid it down 
as the law that " a wagering or gambling 
contract is one in which the parties stipu- 
late that they shall gain or lose upon the 
happening of an uncertain event, in which 
they have no interest whatever except that 
arising from the possibility of such gain or 
loss." And our Supreme Court have also 
held that whether a transaction or contract 
is a wagering or gambling one, is a ques- 
tion for the jury. The jury must decide 
that question from the facts and circum- 
stances of the case. The testimony, then, 
of all the witnesses is submitted. to you, 
gentlemen, to determine whether it collect- 
ively constitutes actual proofs of a gam- 
bling contract, or whether the testimony is 
not all perfectly consistent with bona fide 
intent. You may draw from the facts what 
conclusion you deem fairly warranted, as 
to the true nature of this transaction. 

As to the lawfulness of this transaction 
upon which Mr. Dunlap's claim is founded. 
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we instruct you that i^ the transaction was 
a speculation founded on an actual sale and 
purchase of fifty shares of stock by the 
plaintiff for the defendant, wliich were 
bought and intended to be delivered, then 
it was not a wagering or gambling transac- 
tion, and is not an unlawful contract, or one 
which the law will refuse to recognize as a 
lawful transaction. If it was a gambling 
transaction, your verdict should be for the 
defendant. If it was not, the plaintiff is 
entitled to your verdict for the amoimt of 
loss shown by the evidence, and the inter- 
est on the same up to this day. 

The further law arising and ruling this 
case will appear and be specially ruled 
upon by the court in our answers to the 
points submitted by the counsel of both 
parties. 

plaintiff's points. 

1. If the jury believe the evidence of 
A. J. Dunlap, the verdict should be for the 
plaintiff. 

Ans. Yes. 

2. If the jury believe that the fifty 
shares of stock were actually purchased 
and would have been delivered to David II. 
Potts upon his paying the whole amount of 
the purchased money for the same, there 
was no wagering or gambling contract en- 
tered into. 

Ans. We answer if the jury believe the 
facts stated in the point just read, and also 
believe the plaintiff was the mere agent of 
the defendant in this transaction, then there 
was no wagering or gambling contract en- 
tered into that will avail the defendant in 
this transaction. 

3. If the jury believe that A. J. Dun- 
lap at the instance and reciuest of David 
H. Potts expended money for the purchase 
of fifty shares of stock, for the sole and ex- 
clusive benefit of the said David II. Potts, 
the plaintiff is entitled to recover the 
amount so expended. 

Ans. Yes. If the jury believe that A. 
J. Dunlap at the instance and request of 
said David II. Potts expended money for 
the purchase of fifty shares of stock, for the 
sole and exclusive benefit of said Potts, 
and also find the intention was that the 
stock bought was to be delivered, the plain- 



tiff is entitled to recover the amount so ex- 
pended. 

4. If the jury believe the evidence of 
plaintiff's witnesses the verdict must be in 
favor of the plaintiff. 

Ans. Yes. If the jury believe tbe 
evidence of plaintiff's witnesses and if the 
jury find from the testimony of plaintiff's 
witnesses and from all the endence in iiie 
case that it was paid for and it was the in- 
tention that the stock was to be delivered 
then the verdict must be in favor of liie 
plaintiff. 

defendant's points. 

1. That if the jury believe that the 
alleged purchase of stock by plaintiff was 
a marginal transaction merely and that no 
stock was intended to be actually delivered 
the verdict must be for the defendant. 

Ans. This is afSrmed. 

2. If at the time of the alleged purchase 
of stock by the plaintiff it was not intended 
that any stock should be delivered, but that 
there should be a settlement of differences 
merely, it was a marginal transaction which 
the law forbids and the verdict must be for 
the defendant. 

Ans. Yes. 

5. If the jury believe that the plaintiff 
engaged in an illegal transaction for the 
benefit of the defendant and advanced the 
money for the deal, he, the plaintiff, cannot 
recover in this action for the loss sustained. 

Ans. Yes, we affirm this. 

4. If the jury believe that the plaintiff 
volunteered to buy stock for the purpose 
of giving Mr. Potts the profits without any 
contract with him that he should be re- 
sponsible for losses. There is no legal 
liability against Mr. Potts, and there can 
be no recovery in this action. 

Ans. Yes, provided the jury find from 
the evidence and believe that the plaintiff 
did volunteer to buy stock for the purpose 
and on the terms mentioned in the point. 

Verdict for the plaintiff for the sum of 
$550.89. 
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C. p. NO. 2 OF PHILADELPHIA COUNTY. 

Sheppard vs. Wood. 

Trespass vi et amiis — Lunatic^ liability 
for torts — Bamai/egj measure of — Mal- 
ice, 

A lunatic is liable in a civil action for injaries 
caused by him, the sole question for the jury be- 
in^ that of compensation. 

The compensation must be founded on the 
actual harm that has been done ; the jnry must 
take into account the actual expenditures made 
necessary to the plaintiff by reason of his injur- 
ies, and may also consider what would tend to 
lighten the permanent misery that has followed 
those injuries : the question of malice can not be 
considered. 

April 29, 1884. Tried before Hare, 
P.J. 

This was an action of trespass vi et ar- 
mis brought by George Sheppard against 
George Wood, to recover damages for in- 
juries caused by the throwing of vitriol 
into the face of the Plaintiff on the niglit 
of December 25, 1879. The Plaintiff's 
injuries consisted of the loss of one eye 
and die impairment of the other, as well as 
the disfigurement of the nose and ears. 
The Defendant was shortly afterwards in- 
dicted and arraigned for trial in the Court 
of Quarter Sessions of said county for 
aggravated assault and battery, but was 
acquitted on the ground of insanity, the 
only defence made to the charge, and was 
sent to an asylum for the insane. In this 
action for damages, the defense was also 
that of insanity. The jury, after having 
deliberated about half an hour, rendered a 
verdict in favor of the Plaintiff for $8,700. 

Charge of the Court. — If any just man 
were convinced that a person had committed 
a crime while in such a condition of mind 
that he was incapable of controlling his will, 
I am sure that that man would say the 
offender ought not to be punished. But if 
oue suffers by the act of a lunatic, is it not 
equitable that the lunatic shall give up 
something of his estate to alleviate the 
misery that he has caused? I am sure 
that every fair-minded man would answer 
in the aflSrmative. While there is no case 
in the law reports of this State that to my 
mind satisfactorily decides the point in- 
volved in this suit, I nevertheless charge 
you that for the purposes of this case in- 



sanity is no defense. The sole question 
for you to consider is that of compensatioB. 
The compensation must be founded on the 
actual harm that has been done. No ques- 
tion of malice can enter here. You will of 
course take into account the actual expen- 
ditures made necessary to the Plaintiff by 
reason of his injuries. You may besides 
consider what would tend to lighten the 
permanent misery that has followed those 
injuries. 

C. P. NO. 2 OF PHILADELPHIA COUNTY. 
Oliillas T8. StanBbnry. 

Practice — Pleadings — When pleas can- 
not he withdrawn. 

A defendant will not bo allowed to withdraw 
or substitute pleas on the eve of trial, for the 
mere purpose of obtaining the advantage of be- 
ginning and closing. 

Rule to withdraw plea. 

R. C. McMurtrie for rule. 

Frank P. Priehardy contra. 

April 19, 1884. Opinion by Fell, J. 

The Plaintiff brought an action of debt 
on a lease to which nil debet was pleaded. 
The Defendant, who claimed to have sur- 
rendered the demised premises before the 
alleged cause of action accrued, now de- 
sired to plead that fact alone, conceiving 
that he would thus gain the advantage of 
having the beginning and conclusion. This 
rule was taken to enable him to accomplish 
that purpose. It was returnable on the 
Saturday preceding the Monday on which 
the case had been set down for trial. Coun- 
sel for the Plaintiff objected on the ground 
that the application, so short a time before 
the trial, was too late. 

After the parties have made their prepa- 
rations, a defendant will not be allowed to 
change his pleas for the mere purpose of 
obtaining some advantage at the trial. 
Weidman vs. Kohr, 18 S. & R., 2-4; Wag. 
goner vs. Linn, 8 Bin., 589; Wikoff V8. 
Perot, 1 Y., 88 ; Hartraan vs. Insurance 
Company, 9 Har., 475. This is not a case 
under the amendment acts, for the merits 
of the case are not affected. The surren- 
der can be put in evidence under the pres- 
[ ent pleas, and the only controversy there- 
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fore is whether the defendant shall deprive 
plaintiflf of the benefit of having the last 
word. 

Rule discharged with leave to file addi- 
tional pleas. 



Sot^^ 4 §»^s^ 



O. C, OF PHILADELPHIA COUNTY. 

Estate of John PickenSi deceased. 

Decedents JEstatCy Administrator of — 
Surviving members of a firm should not 
6e, nor one indebted to estate — Com- 
peV'Sation for board — When presump- 
tion against compensation arises. 

An administrator who is also a surviving 
member of decedent's firm is not entitled 
to compensation for his services in winding 
up the business of the firm. As partner 
he was bound to wind up the business and 
ascertain the decedent's share. 

It must be a very rare case in which it 
can be proper for one indebted or bound to 
account to a decedent to become adminis- 
trator of his estate. An administrator or 
executor, whose relations are inharmonious 
with the interests of the estate, will be dis- 
charged. 

The mere relationship of brother and 
sister is not of itself sufficient to give rise 
to a presumption that no compensation was 
to be made for board furnished by one to 
the other ; but coupled with other circum- 
stances, and especially in the light fur- 
nished by the conduct of the parties them- 
selves through a long course of years, it 
may turn the scale. 

Opinion by Penrose, J. 

41 Legal Intel., 166. 



SUPREME COURT. 
MacMackin and Toung yg. Timmins. 

Error to the Common Pleas of Delaware 
County. 

Co7itraf't to be reduced to writing — Fail- 
ure to do so — Liability for work. 
A., who was a Roman Catholic priest. 



entered negotiations with B. and C, organ 
builders, for the construction of an organ 
for his church. The preliminaries of the 
contract were apparently agreed upon after 
several interviews. At the outset, the de- 
fendant asked for a written agreement, and 
throughout the interviews constantly in- 
sisted upon it. At one of the interviews 
the defendant authorized the plaintiffs to 
go on with the building of the organ, and at 
the same time demanded a written agree- 
ment. None of the agreements were satis- 
factory to the defendant ; each containing 
something he alleged he had not agreed to, 
and finally he broke oflf further attempts 
at an agreement. B. and C. thereupon 
brought suit for breach of contract. 

Heldy by a divided court (affirming the 
judgment of the Court below), that there 
was no binding contract between the part- 
ies, it being the clear intention of the de- 
fendant that he should not be bound until 
all the terms of the contract were reduced 
to writing and signed by the parties, and 
that the defendant was not liable for work 
done on the expectation or hope on the 
part of the plaintiff that such an agreement 
should be consummated. 

February 25, 1884, judgment affirmed. 

Per Curiam. 

14 W. N. C, 318. 



Tost TB. Smith, Kline & Co. 

Error to the Common Pleas of Northamp- 
ton County. 

Sheriff^ s sale — Lump sale^ what is not 
— (reneral creditor cannot complain in 
absence of fraud. 

Where there is no fraud, a sale by the 
sheriff of goods in lots as directed or assented 
to by both the plaintiff and defendant, is 
not such a lump sale as will avoid it. 

A general creditor, who has no execu- 
tion at the time of sale, cannot complain of 
such mode of selling, in the absence of 
fraud. 

Judgment affirmed. 

Opinion by Gordon, J. 

41 Legal Intel., 166. 
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O. C. OF LANCASTER COUNTY. 

Estate of Charles Edwards, Deceased. 

Will, construction of — Vested legacies — 
Grandchildren, legates infuturo — Al- 
lowance for maintenance and educa- 
tion. 

Where a testator directs his executors to invest 
the clear balance of his whole estate at interest, 
and the interest and income thereof in like man- 
ner, during the lifetime of his son, and to pay 
to his son in monthy payments for his mainten- 
ance and support, such sums as shall not in any 
year amount to over three hundred dollars, and 
after the death of his said son, directs all his 
estate so held in trust by his executors to be 
given to all the lawful children of his said son, 
or to their heirs or legal repi-esentatives. 

Held, That the legacies given to the grand- 
ehildren were vested legacies. 

In such case the Court has the power to relieve 
their wants and necessities by decreeing a suita- 
ble allowance to their guardian out of the in- 
comes of the bequest, for their proper mainten- 
ance and education. 

Rule tx) show cause why an allowance 
should not be made for the maintenance 
and education of the grandchildren and 
legatees of Charles Edwards, deceased. 

On March 18, 1884, a petition was pre- 
sented by Mary Ann, Clara I. and Charles 
F. Edwards, minor grandchildren of Charles 
Edwards, late of the City of Lancaster, in 
said county, deceased, by their next friend, 
Robert E. Bruce, in which their father, 
George J. Edwards, and mother, Irene C. 
Edwards, joined them, setting forth, that 
Charles Edwards died about March 21, 
1882, leaving a will, in and by which he 
directed, inter alia, as follows : 

^* I order and direct my executors to in- 
vest the clear balance of my whole estate, 
real, personal and mixed, remaining after 
all debts, expenses and proper charges are 
deducted, in such securities, and at such 
rate of interest, as my executors, or the 
survivor of them, in their discretion may 



deem proper, and the interest or income 
thereof to re-invest in like manner as afore- 
said during the lifetime of my son, George 
J. Edwards. 

" And I order and direct my said execu- 
tors, or the survivor of them, to pay imto 
my said pon, George J. Edwards, in 
monthly payments, for his maintenance and 
support, and not in any way or manner to 
be subject or liable to his debts, such sums 
as shall not in any year amount to over 
three hundred dollars. 

" And after the death of my said son, 
George J. Edwards, I give and beijueath 
all my estate in the hands, and held in 
trust by my said executors, or the survivor 
of them, unto all the lawful child or chil- 
dren of my said son, George J. Edwards, 
or to their heirs or legal representatives.'' 

George K. Reed and Peter M'Cpnomy 
were appointed executors. Peter M'Con- 
omy has since died, leaving George K. 
Reed the sur\dving executor of the will. 

That in his last illness, after the execu- 
tion of his will, and about a week prior to 
his death, Charles Edwards called George 
K. Reed, one of his executors, to his bed- 
side, and in the presence of witnesses, re- 
quested and instinicted him, "That if he 
(Charles Edwards), had not given George 
enough, he (Reed) should give him more ;" 
and to this Mr. Reed assented. That 
George J. Edwards, the father of said 
grandchildren, is without any means to 
support and educate them according to 
their future expectations and circumstances. 
That their mother is in feeble health, and 
unable to support them by her labor, and 
has no estate or income of kind to save her- 
self and them from absolute want and dis- 
tress. That Charles Edwards left an 
estate of about $40,582.48, which under 
the terms of the will, will produce interest 
or income to the amount of about $2,000 
annually. That said Charles Edwards, the 
testator, made no provision by his will for 
the maintenance and education of his s^id 
grandchildren ; and being in absolute want, 
and destitute circumstances, they pray the 
Court to direct and decree an adequate al- 
lowance from the interest and income of 
said estate for their maintenance and edu- 
cation. 
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Upon the presentation of this petition, a 
mile was granted to show cause why tixe 
prayer of the petitioners should not be 
granted. 

To this rule, George K.Reed, tho sur- 
viving executor, on March 20, 1884, filed 
an answer, in which he admits that Charles 
Edwards died on March 21, 1882, leaving 
a will which has been duly proved and of 
which he is executor, and in which are con- 
tained the several items set forth in the pe- 
tition of complainants. That in his last 
illness, the testator, in a conversation with 
him, said that if the legacy given by him 
to his son George was not sufficient for his 
comfortable support, that he should give 
him more. That, he is informed, and be- 
lieves, that George J. Edwards, the son of 
testator, and father of petitioners, is with- 
out means to support and educate his said 
children as they should be maintained and 
educated in view of their interest under tlie 
will of their grandfather, Charles Edwards, 
deceased — but he avers and believes that 
his inability to so maintain and educate 
them is caused largely by his intemperate 
and confirmed habit of drinking intoxicat- 
ing liquors, which was known to testator at 
the time the will was executed. That the 
assets of the estate of testator in his hands 
amount to about $40,582.48. And he sub- 
mits that the matters contained in the pe- 
tition, are matters for which the complain- 
ants are not entitled to relief from the 
Court, and he asks to be dismissed with 
reasonable costs, etc. 

On the presentation of said petition, an 
Examiner was appointed to take testimony 
in the case, and report the same to the 
Court. 

From the testimony reported by the Ex- 
aminer, it is shown to the Court that Mary 
Ann Edwards was born on the 31st day of 
July, A. D. 1876. 

Clara Irene Edwards, on November 26, 
1878; and 

Charles Francis Edwards on October 17, 
1880. 

That George J. Edwards, their father, is 
about thirty-three years old, and is by oc- 
cupation a printer, but has been out of 
employment almost constantly for the last 
six years ; that, in reality, he is an habitual 



drunkard, and by reason thereof can obtain 
no permanent employm^ot ; that neither ke 
nor his wife, who is ibout twenty ►five years 
of age, have any e§tate, money or property 
to apply toward the maintenance and edu- 
cation of said children : that he is wholly 
unable to maintain and support his wife 
and childreu ; that they have been for some 
time past in penury and actual want, suf- 
fering for want of the necessaries and 
comforts of life, the children actually run- 
ning barefooted in February and March of 
the present year, and being frequently 
without anything in the house to eat, and 
without money to procure food and cloth- 
ing — the judgment of the witnesses exam- 
ined being that it woi^ld require fifteen 
hundred dollars a year to maintain, clothe 
and educate them as they should be, con- 
sidering their prospects and estate, etc. 

Since the filing of the petition and 
answer, on petition of George J. Edwards, 
the father, Robert E. Bruce was, by the 
Orphans' Court, duly appointed guardian 
of said minor grandchildren of Charles 
Edwards, and, as their guardian, now joins 
in this application for maintenance for 
them. 

H. R. Fulton and J. Hay Browx for 
rule. 

II. C. BnuBAKERand J. B. Good, contra. 



May 3, 1884. 
P.J. 



Opinion by Livingston, 



The language of the testator is: *'I 
" order and direct my executors to invest" 
" the clear balance of my whole estate," 
"real, personal and mixed, remaining" 
'' after all debts, expenses and proper" 
" charges are deducted, in such securities," 
" and at such rate of interest, as my said" 
"executors or the survivor of them in" 
" their discretion may deem proper, and " 
"the interest or income thereof to rem-" 
" vest in like manner as aforesaid, during" 
"the life-time of my son, George J." 
" Edwards." 

" And I order and direct my said ex-" 
" ecutors or the survivor of them, to pay" 
"unto my said son, George J. Edwaids," 
" in monthly payments for his maintain-" 
^^ance and supportj and not in any way" 
"or manner to be subject or liable to liis" 
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"debts, such sums as shall not in any" 
^'t/eavy amount to over three hundred" 
"dollars." 

"And, after the death of my said son," 
** George J. Edwards, I give and be-" 
'*queath all my estate in the hands and" 
**held in trust by my said executors or" 
" the sur\*ivor of them, unto all the lawful " 
" child or children of my said son, George " 
"J. Edwards, or to their heirs or legal" 
" representatives." 

On argument, it was admitted that the 
interest of these grandchildren, under this 
will, in this estate, is a vested interest in 
them, and absolute. 

In (jreenwell vt<, Greenwell, 5 Ves. Jr., 
194, there was a devise to an infant f/rand- 
soji, at twenty-one, with accumulations in 
the meantime, with similar limitations in 
case of his death under twenty-one to liis 
sisters, their father being dead, having left 
all his property, which was inconsiderable, 
to his wife, who married a person in low 
circumstances. Maintenance was decreed 
without an inquiry (by an examiner) 
whether it was for the benefit of the infant 
or not, the court judging of that. 

In Cavendish va. Mercer, 9 Ves. 470, 
there was a residuary bequest to a very 
large amount in favor of infant grandchil- 
dren, payable at twenty-one, or marriage, 
with survivorship, the interest to accumu- 
late and be paid with the principal, and in 
case of death of all before the time of 
payment, over to their mother absolutely. 
The father's income, though considerable, 
bearing no proportion to the fortune be- 
queathed, and there being several children, 
the Court directed maintenance, taking the 
consent of the mother. 

In Fendall vs. Fash, 5 Ves. Jr., 194, 
note, decided in 1779, in Chancery, there 
was a residuary bequest in favor of in- 
fant grandchildren, payable at the age of 
twenty-one years, or marriage, or to the 
issue of those dead, with survivorship and 
accumulation until the time of payment, 
and a limitation over absolutely in case of 
the death of all without issue before that 
time. The /ather,in consequence of bank- 
ruptcy, being wholly unable to maintain his 
children, there was maintenance directed 
by the court, taking the consent of the 



persons to whom the property was given 
over. 

If the father is in indigent circumstances, 
and the children are wealthy, tlie court will 
allow for maintenance. Myers vs, Myers. 
2 McCord, 255. 

Courts of Equity will allow interest for 
maintenance to infant legatees, and this, 
though there is a direction for the accumu- 
lation of the interest for the benefit of the 
common fund; and although the infant 
legatees have a father living, but without 
sufficient ability to support and educate 
them according to their future expecta- 
tions. Errat vs. Barlow, 10 Ves. Jr., 
202; 9 Ves., 470; 10 Ves., 41 ; 4 Madd., 
275. 

In re Cotton. 1 Chan. D., 232. Where 
a fund was betjueathed uj)on trust for all 
the children of A . who should attain twen- 
ty-one, in eijual shares, and if there should 
be but one such child, then for that child, and 
A. died leaving one infant child, it was held 
that the income of the fund might bo ap- 
plied in the maintenance of the child. 

Thus it will be seen, that in England, 
Courts of Equity, for at least a century, 
while fully recognizing the common law 
obligation of a father to su})p()rt his chil- 
dren, and generally refusing him assistance 
from their estates, have, where the father 
is witliout estate or means, or without 
ade«|uate means to maintain and edu- 
cate them according to their future expec- 
tations, made an allowance out of the 
intercut or income of the children's estate 
for that purpose, at first, on the judgment 
of the Court alone. More recently, how- 
ever, after the report of an examiner or 
master, and testimony taken, showing the 
necessity and propriety of such allowance, 
and in cases of clear and manifest urgency, 
have not hesitated in breaking into the 
prinn'pal of a vested legacy, for the pur- 
pose of educating an infant legatee. 1 Ves. 
Jr., 255; 1 P. W., 23. 

The Courts of Pennsylvania appear to 
have followed the practice of the English 
Courts with reference to this class of cases. 
In the matter of the petition of Charles 
Potts, it was held, that a trustee would be 
justified in appropriating the interest or 
even part of the principal of a fund 
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placed in his hands for accumulation, in 
trust for a minor, until such minor arrives 
at full age, for his mainteyiance and edu- 
cation, where there is no other property of 
the minor adequate for these purposes, 
where the minor is of tender age, and 
without any parent living, there being no 
devise over, and no third person interested 
in the fund. 1 Ash., 340. 

In Corbin vb. Wilson, 2 Ash., 178. 
(1837) it was held that where a legacy 
has been given to an infant absolutely, 
payable at full age, with no devise over, 
and no third person in any way interested 
in prcesenti or in futuro in the fund, a 
court of equity would compel a trustee^ 
holding such a fund, to appropriate, or pay 
the hiterest^ where the legacy carried in- 
terest, or even the principal^ where it did 
not, for the support, education and ad- 
vancement of the infant. In this case the 
legacy was given by a grandfather. 

In Newport et al, vs. Cook et aJ.^ 2 
Ash., 332 (1840), under the will of a 
grandfather^ education to minor fjrand- 
children was decreed, where the legatees 
composed a class some of ivhom would ah- 
solutely take the fund, and all had a com- 
mon interest in it, and an equal chance of 
taking or surviving, although there was a 
direction in the will for the interest to ac- 
cumulate for the benefit of the common 
fund, and although the infants legatees 
had a father living^ hut not of sufficient 
ability to educate them according to their 
future expectations in life ; the legacies 
given to the grandchildren being a vested 
interest, but postponed as to payment until 
the first grandchild should arrive at the age 
of twenty-three years, with an executory 
limitation over, in the event of the death 
of either without leaving issue. See also 
Clark vs, Wallace, 48 Pa. St., 80 ; 19 Pa. 
St., 49. 

In Norris et al, vs. Fisher ef a?., 2 Ash., 
411 (1841) in equity, maintenance was 
decreed to adult grandchildren, legatees, 
where their legacies were vested, but the 
period of enjoyment postponed until the 
youngest grandchild should arrive at full 
age, the legatees being without adequate 
means of support in the interval. These 
cases were all decided by King, President, 



who relies upon the English cases above 
cited, and quotes them as authority. 

In ' Seibert's Appeal, 19 Pa. St., 49 
(1852) the Supreme Court say ; Whether 
a legacy by a parent to his children, or 
grandchildren, be vested or contingent on 
their arrival at lawful age, the legatees 
during their minority may have, out of the 
interest^ an allowance for their support and 
education decreed by the Orphans' Court ; 
and the same doctrine is applicable, where 
the legacy has been given by one who has 
put himself in loco parentis. The grand- 
father, as well as the father, being required 
by the act of 13th June, 1836, § 28, to 
relieve and maintain his grandchildren, 
when their necessities require that he 
should do so. 

In the estate of Annie D. Washington, 
8 Phil., 182, (Paxson, J.) where a testator 
having by his will limited the amount to be 
paid his daughter during her minority, and 
directed the accumulation of the surplus 
to be capitalized, on application made by 
her guardian for additional allowance out 
of the accumulating income. Held, that 
the direction in the will to accuinulate was 
void under the act of 18 April, 1853, and 
the reasons for the increased allowance 
being approved, the additional allowance de- 
creed. 25 Smi., 102; 41 Leg. Int., 175 
(May 2, 1884). 

In Leiby's appeal, 49 Pa. St., 182, the 
Supreme Court say: Where a sum of 
money is settled upon a minor grand- 
daughter, the Court will make an order for 
maintenance out of the income, though 
there be a gift over in the event of her 
death under age. 

An allowance will be made by the Or- 
phans' Court .out of minor's property for 
support, where it appears that the father 
is unable to maintain the minor, or that the 
fund in question is the only means. Wood's 
est., 37 Leg. Int., 465; Sober's est., 39 
Leg. Int., 208. 

The act of 18 April, 1853, declares, 
"That notwithstanding any direction to 
accumulate rents, issues, interests and 
profits, for the benefit of any minor or 
minors, it shall be lawful for the proper 
Court as aforesaid, on the application of 
the guardian, where there shall be no other 
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means for maintenance or education] to 
decree an adequate allowance for such 
purpose, but in such manner as to make an 
equal distribution among those having 
equal rights or expectancies, whether at 
the time being minors or of lawful age. 
Proviso Purd., 1245, PI. 9. 

Fumess's est., 41 Leg. Int., 175. (May 
2, 1884.) 

The sum to be allowed for the mainten- 
ance and education of an infant is ex- 
chmvely witliin the discretion of the 
Orphans' Court. It is in the discretion 
of the Court to direct payment by the 
guardian of a ward's income to the father 
of the minor for maintenance. 3 Brews., 
235; 32 Leg. Int., 28; 11 Phil., 1, 
Hanna, J. 

The Orphans' Court has full jurisdiction 
and authority to make such allowance in 
all cases of testamentary trust. 38 Leg. 
Int., 5; 12 Wr., 80; 12 Pa. St., 333; 24 
Sm., 100; Purd., 1417, PI. 15; Purd., 
1423, PI. 54. 

We have, in the case before us, three 
minors of tender age, having, as the testi- 
mony shows, a father, who has no estate, 
and is wholly unable to maintain and educate 
Ihem as they should be, considering their 
prospects and expectancies in life; that 
these children have been for some time in 
actual penury atid want, without sufficient 
food or clothing, suffering for the want of 
necessary comforts of life, and without 
means to procure the same ; they compose 
a class to whom an estate is bequeathed, 
and in whom it is vested. Some of them 
will eventually and absolutely take the 
fund, and all have a common interest in it, 
and an equal chance of taking or surviving, 
although there is a direction in the will for 
the interest to accumulate for the benefit 
of the common fund until the death of their 
father, the time fixed for distribution. 
We have seen from the decisions of the 
Courts and the several acts of assembly 
cited, that on the application of their guar- 
dian, now made, we have the power to re- 
lieve their wanta and necessities, by de- 
creemg a suitable allowance out of the 
incomes of the bequest to them, to their 
guardian, for their proper maintenance and 
education, and have, using our discretion. 



authority to fix and direct what sum shall 
be so paid for that purpose. After a care- 
ful investigation of the whole case, we are 
satisfied, that while it is absolutely neces- 
sary for the health, welfare, and benefit 
of these infants, that allowance should be 
decreed for them, the sum stated by the 
witnesses, in the testimony reported by the 
learned Master, is too high for the present, 
as they are very young, and that the sum 
of one thousand dollars will be ample for 
one year. We have concluded to make an 
order for that sum, instead of the fifteen 
hundred dollars mentioned in the report. 

And now. May 3, 1^584, the Rule is 
made absolute, and it is ordered and de- 
creed, by the Orphans' Court of Lancaster 
County, Pa., that George K. Reed, sur- 
viving executor of the will of Charles Ed- 
wards, deceased, shall and do pay, out of 
the interest and incomes of the estate of 
said deceased, in his hands, bequeathed to 
his grandchildren, the sum of one thousand 
dollars annually, during their minority, to 
Robert E. Bruce, guardian of Mary Ann 
Edwards, Clam Irene Edwards, and Charles 
Francis Edwards, the minor grandchildren 
of Charles Edwards, deceased, to whom his 
estate is bequeathed, to be by said guar- 
dian applied to their proper maintenance, 
education and support. 



C. p. OF MONTGOMERY COUNTY. 
Periepi et al. vs. Frankenfield. 

Mechanirs, miners^ laborers^ wages of — 
Quarryiiig stone ^ business of — Con- 
struction of the Act of IS June^ 188S. 
P. i., 117. 

Under the Act of 1883, claimants of wages 
earned by their labor in quarrying stone, are en- 
titled to be preferred. 

The declared intention of the Act of June 13, 
1883, is general, that the preferred wages "shall 
be first paid out of the proceeds of the sale of 
the property of insolvent debtors^^^ without ref- 
erence to the description of their operations in 
business. 

It is more than any Court, however learned, 
can accomplish, to interpret the Act of 1883, in 
strict accordance with good grammar and good 
sense, and at the same time in conformity to the 
construition which some of the same phraseol- 
ogy in the Act of 1872 has already received ; 



Digitized by 



Google 



182 



LANCASTER LAW REVIEW. 



however, by keepiDj; in view the declared inten- 
tion of the Act of 1883, the troublesome claii^ 
restricting the class of employers to where it 
seems most reasonably to belong, namely, t<) 
^^ chartered companies,^ ^ may be read in accord- 
ance with a consistent use of the people's Eng- 
lish, by the judicious use of two semicolons, so 
that the preferred wages might be due from 
* ' any person or persons. ' ' 

In the matter of exceptions to the report 
of Henry B. Garber, esq., referee in ami- 
cable action. 

April 7, 1884. Opinion by Boyer, P. J. 

Jefferson J. Davis was the lessee of a 
stone quarry from J. M. Shainline, and 
carried on the business of quarrying stone 
for building purposes. A warrant to dis- 
train for rent in arrear was issued by the 
landlord, and also executions by judgment 
creditors, under which certain personal 
property, consisting of cars, carts, stone- 
truck, sledges, drills, et cetera^ used in 
carrying on the quarry, were seized and 
sold by the sheriff as the property of Jef- 
ferson J. Davis. Tlie sale realized the 
sum of $418.37, after payment of costs. 
In the distribution of the fimd in the sher- 
iff's hands, the landlord claims a preference 
for rent, and twenty-six quarrymen, whose 
aggregate claims amount to more than the 
entire fund, claim a preference for their 
arrears of wages. (Robert McClellan also 
claims the fund as the owner of the goods 
sold ; but it is manifest that he has no 
standing . here, the property having been 
levied upon and sold as the property of 
Jefferson J. Davis.) The parties entered 
into an amicable agreement of reference, 
reserving the right to file exceptions to the 
report of the referee upon the distribution 
of the fund by him, a^ if to the report of 
an auditor appointed by the court. 

The referee awarded to the landlord, J. 
M. Shainline, a preference, covering the 
amount of his rent in arrear, viz., the sum 
of $248.50, and the balance, over the costs 
of the reference, he awards pro rata to 
the laborers for wages due them, which 
reached but 10| per cent, of their reB|)ec- 
tive claims. 

Was this distribution in accordance with 
the true intent and meaning of the Act of 
April 9th, 1872, Allowing a preference for 
wuges, Hiul it6 ©exeral supj^lements j^ 



. If these claimants for wages belong to a 
class of laborers which are to be preferred 
at all under the Acts referred to, they are 
entitled to a preference before the landlord, 
by the supplement to the Act of 1872, ap- 
proved June 12, 1878, P. L. 207, which 
expressly so declares. As tke Act of 
1872 originally stood, and as it was repeat- 
edly construed by the courts, the wages of 
labor preferred were only those due to the 
beneficiaries named in that Act from per- 
sons, or chartered' companies, who em- 
ployed "mi?zer«, mechanics or clerksy^ 
and unless due from some person or char- 
tered company, in whose business miners^ 
mechanics or clerks were also employed, 
laborers were excluded from any prefer- 
ence under the Act. This construction re- 
sulted inevitably from the strict grammati- 
cal reading of the Act ; although it is hard 
to understand how the added employment 
of a mechanic, miner or clerk, by the 
debtor, could enlarge the merit of the la- 
borer. But the law was so written and so 
interpreted. So in Sullivan's Appeal, 27 
P. f . S. 107 (1874), a cook in a hotel 
was excluded. In Allen's Appeal, 32 P. 
F. S. 802 (1876), the clerk of a hotel was 
excluded along with the other hotel em- 
ployees, although " clerks^^ were seemingly 
named in the Act as if protected* them- 
selves, and intended to ^otect others by 
their presence. 

But the Supreme Court held that the 
words " other business," used in the Act, 
must refer to some business " ejusdem 
(/eneris^' with those named, to wit, " works, 
mine, or manufactory," and Pardee's Ap- 
peal, 4 Outer. 408 (1882), followed, con- 
fining the protection of the Act to the 
limitations mentioned in Allen's Appeal, 
supra. 

But now we have a new Act upon the 
subject, that of June 13, 1883, P. L. 117, 
which necessitates a new reading. It de- 
clares in effect that the Act of 1872 shall 
be no longer restricted as it once was ; but 
shall embrace a large number of additional 
beneficiaries, such as "servant girls at 
hotels, boarding houses, restaurants, or in 
private families, or other servants and 
helpers in and about houses of entertain- 
ment anl pvivnte liouses, porters, hostlers. 
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all persons employed in and about livery 
stables, laundry men and washerwomen, 
seamsters and seamstresses employed by 
merchant tailors, milliners, dressmakers, 
clothiers, shirt manufacturers, and clerks 
employed in stores, hands, printers and ap- 
prentices, hired for wages or salary." An 
analysis of the new Act will make it evi- 
dent that some of the same phrases which 
occur in the original Act, and are repeated 
in the supplement, but with different con- 
text, require a new rendering. It is more 
than any court, however learned, can ac- 
complish, to interpret the Act of 1883 in 
strict accordance with good grammar and 
good sense, and at the same time in con- 
formity to the construction which some of 
the same phraseology in the Act of 1872 
has already received. Can it, in the light 
of the last Act, any longer be that the em- 
ployer of the preferred laborer must like- 
wise be the operator of a mine or manufac- 
factory* or works of like nature ? Could it 
have been intended by the Legislature tliat 
the wages of the servant girls, washer- 
women, sewing women, porters and host- 
lers, mentioned in the Act, shall be pre- 
ferred only when due from nersons likewise 
employ big " clerks, miners, or mechanics ? " 
Tlie title of the last Act itself excludes 
such a conclusion ; for it declares its object 
to be to amend the Act of 1872 ''so that 
wages of servant girls, washerwomen, 
clerks, and others, shall be preferred and 
first paid out of the proceeds of the sale of 
the property of insolvent debtors owing 
wages to such servants or employees." It 
will be observed that the declared intention 
of the Act is general, that these preferred 
wages " shall be first paid out of the pro- 
ceeds of the sale of the property of inaol- 
vent debtors ^^^ without reference to the 
description of their operations in business. 
How then, keeping this in view, can the 
Act of 1883 be best made to read in ac- 
cordance with a consistent use of the Peo- 
ple's English ? I answer by simply refer- 
ring the troublesome clause restricting the 
class of employers to where it seems most 
reasonably to belong, namely, to " char- 
tered companies,^^ This can be accom- 
plished by the judicious u-se of two serai- 
coloas; so tl.at the Act would read thus : 



" due "****« ffom any person 
or persons ; or chartered company employ- 
ing clerks, miners, mechanics, or laborers, 
either as owners, lessees, contractors, or 
under-owners, of any works, mine, manu- 
factory, or other business where clerks, 
miners or mechanics are employed ; whether 
at so much per diem or otherwise," etc. 
According to this reading the preferred 
wages might be due from '' any person or 
per 8071 s;^^ but if due hotn Si '' chartered 
company ^^'* then the restriction still re- 
mains wliich limits the preference to busi-- 
ness carried on by the company where 
"clerks, miners or mechanics are em- 
ployed," but is eliminated from the re- 
mainder of the sentence. I cannot say 
that this rendering frees the language of 
the Act from all just criticism ; but it ac- 
complishes the important object of removing 
the absurdity inseparable from any other 
reading. In the construction of statutes, 
any liberty may be taken with the punctu- 
ation which will aid us in arriving at a 
reasonable interpretation. Common sense 
should prevail over strict grammatical 
rules, and punctuation should not control : 
Gyger's Estate, 05 Pa. St., 811 ; Gushing 
vi?, Warrick, 9 Gray, 882 ; Hamilton vs. 
Steamboat Hamilton, lo Ohio, N. S., 482 ; 
Sedgwick on Construction of Statutory 
Law, 225 (note). 

It is easy to apply to any other reading 
of the Act of 1888 than that here indicated 
the reductio ad ahsurdum. For example, 
how would it sound, by a sliglit paraphrase, 
to say, that wages due or hereafter to be- 
come due for labor and services rendered 
by any servant girls at hotels, boarding 
houses, restaurants, or in private families, 
or to other servants and helpers in and 
about said houses of entertainment, and 
private houses, shall be preferred ; pro- 
vided, however, the employer shall in each 
case also operate a mine, manufactory, or 
some similar establishment where clerks^ 
miners or mechanics are employed ? Such 
reading would be quite as strange when 
applied to some of the other protected 
classes mentioned in the Act, such as 
" hostlers, porters and washerwomen." It 
cannot be supposed thnt the Lcp^lsl^turo 
could have intended a distinction so ab- 
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surd, if by any reasonable construction of 
its language the Act can be made to read 
otherwise. 

Under the rendering here suggested and 
adopted, the claimants of wages earned by 
their labor in the quarry are clearly en- 
titled to be preferred. 

But tneir case might, even under the 
Acts of 1872 and 1878, have been rested 
on the ground that they were employed in 
a business of a permanent nature, carried 
on extensively by as many as twenty-six 
'laborers, and that they were actually 
"miners,'' if the most extensive applica^ 
tion of that term be adopted, as in such 
case it may be deemed proper. Webster 
defines a miner to be " one who mines ; a 
digger for metals and .other materials;" 
and to mine, he says, is " to dig a mine 
or pit in the earth ; to dig in the earth 
for mineral." Building stones are min- 
erals, though not metals ; and excavations 
for building stone are generally distin- 
guished from metallic mines by being 
called " quarries." Still they are a spe- 
cies of mine ; and it is no abuse or perver- 
sion of language to include them in that 
designation in the construction of such a 
statute. The business carried on in this 
instance was extensive enough to require 
the keeping of books of account. There 
■does not appear to have been a clerk em- 
ployed by that name ; but the foreman 
kept books in which he kept accounts of 
the men's time. This was a clerical act, 
by whomsoever performed. The books 
containing the accounts of the shipments 
of stone seem not .to have been offered in 
evidence, and are not considered. 

And now, April 7th, 1884, the report 
is referred back to the referee, with in- 
structions to state a distribution in a<;cord- 
ance with this opinion. 



S^k^ 4 §^^^* 



SUPREME COURT. 
Cochran, Guardian, etc. vs. Yonng. 

Error to the Common Pleas op Btjtlkr 
County. 

Wills — Conclusiveness of Probate — Act 
of 1856^ Limitation, 

The Act of April 22, 1856— P. L. 532 
— jiroviding that the probate of a will de- 
vising real estate shall be conclusive as to 
such realty, unless appealed from within 
five years, affects the title to lands, and is 
not merely a limitation of the remedy. 

The register, in admitting a will to pro- 
bate, acts judicially, and his judgment can- 
not be impeached in a collateral proceed- 
ing; after five years, the probate is con- 
clusive upon all parties, whether infants, 
femes covert, or persons nan compotes 
mentis. 

The proceeding is in rem as well as in 
personam^ and the probate of a paper pur- 
porting to be the last will and testament, is 
conclusive of the • fact, unless appealed 
from within five years. The subsequent 
production and probate of a will later in 
date does not affect the conclusiveness of 
the decree on the will first proved. 

Judgment affirmed. 

Opinion by Clark, J. 

14 W. N. C, 345. 



O. C. OF PHILADELPHIA COUNTY. 

Estate of Harvey GrifBltli, Deceased. 

Payment^ presumption of arising from 
lapse of time — Limitations, statutes of. 

The presumption of payment arising 
from lapse of time may be more easily dis- 
pelled than that created by the statutes of 
limitations. Nothing short of a promise, 
or an acknowledgment which involves a 
promise, can be interposed to the latter, 
while facts raising a counter presmnption 
of inability to pay may be successfully 
pleaded to the former. 

Opinion by Ashman, J. 

41 Leg. Intel., 185. 
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C. p. OF LANOASTEE COUNf Y. 

Tlie Inqvirer Printing ^d PtibliBhi^g-Oom- 
pany vs. Bot. H. 8. Rice at al. 

Insurance Company -r-; GJuirter -r- Lich 
hility of officers fgr debts contracted 
before charter granted — Dissolution of 
coxporation. 

The €»fl^er9 of an insurance company, elected 
at.a, jne^ting held for the purpose of organiza- 
tion ppor to obtaining a charter of incorpora- 
tion, are not individually liable for printing 
bills contracted by tbe general ag^nt for the 
oompany^ eTen though such charter, afterwards 
< obtained from the. Governor, -waa not recorded 
according to law, .and although such agent waa 
chosen by them. 

Role to ahow oause why judginoBt 
should not be entered in fayor of defend- 
xa^ts Thon obstante ver^ii^to, 

Qn the 86th of August, 1881, the de- 
fendanta with otbera inade;appli€atioa to the 
(Governor of Pel^lS7lyama for; a chf^rtor of 
AiMK>^ratipn for tbe'><!liaiH^ter Mutual 
Aid Society," of J-ian^aater, Pa., uuder 
i;tbe profiaions of the Act of May 1, 1876, 
relating to the incorponntion of InsiiMriMace 
Conppames. Letters .patent were granted 
September 5} 1881, but the urtiol^ of f»- 
4k>ciationwore nev^r ^recorded in UielRe- 
eorder'a Office at LamfSjOster, as r^uired by 
the, 9th. -Section of the above mentipnod 
act, 

At.tho:tipie of meeting for organii^ation 
and before the charter was issued, H. S. 
Rice was chosen President ; D. R. Hertz, 
yiee President ; A. W. Zug, Treaaurer, 
lad Oliver S. Rice, Secretary, and these 
gentlemen,. who are :f^l defenwnts in ti^is 
>fi«^, and others a^tii^ as directors, chose 
H. F.fHerate^,also one of the defendants, 
as Genend Agent. 

By direction of these co^efendants. 



acting as officers for the purpose of incor- 
poration, Hermes jas General Agept of this 
proposed "luancaster Mutual Aid Society," 
ordered fnpm the " Ipquirer Printing and 
Publishing Company," the plaintifis, a bill 
of printing amounting to $174.71. 

it doestuot appear that there ever was a 
meeting to organize the company after the 
charter was granted. No books were ever 
opened, and no policies were ever issued. 
The only business that was transacted by 
the above named officers was the incurring 
of debts in ]the name. of the Comp^n^. 
The parties who procured the charter fail- 
ing to . comply with tbejaws of the Com- 
jnonwealth, the AttomeyrGei>eral entered 
.a rple on them to show cause why tbe^r 
oharter . should not be ; revoked, and on 
August 23d, 1883, no appearance or an- 
awor having /h^en , made, the Court of 
Common PUaa of Dauphiin County revoked 
the pharter and dissolved the cor,poration. 

The plaintiffs brought thi^ suit to recover 
from the defendants the amount of the bill 
contracted, by Hermes, ^the General Agent, 
alleging that the printing had been fur- 
ni^heci pursuant to authority given to him 
before the charter was issued, and that 
they were therefore liable as individuals 
for the bill. On the trial of the case a 
verdict was rendered in favor of the plain- 
tsfis, and a » rule was then granted by the 
Court to show cause why jiSgment should 
not be entered in favor of the defendant 
rnon obstante veredicto, 

4. S. HersMy. ^ B. F. Davis^ for 
rule, cite Eathbone vs. Tioga Navigation 
Co., W. & 2 S., 74. 

Association vs: Fenner, 36 Legal Intel., 
124. 

Act of ^April 11,: 1868, P. L.^ 88. 

Centre and KishacoquiUas Turnpike 
Road Co. vs. McConaby,46'S. & R.,140. 

Dyer & Co. vs. Walker & Howard, 4 
Wri.,:167. 

, Dean & Son's Appeal, 89 Legal Intel., 
81. 

Hochreiter's Appeal, 12 Nor., 478. 

8 Peters' Reports, 281. 

Angell & Ames on Corporations, Sec. 
7074. 

As to agency. 
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Union ftfilnkifc and Storage Company 
V8. Bushnell, 7 Nor., 8ft. 

Whiting & Co. vs. Lake, W Mor., 349. 

A. C. Reinoehl:, contra, cites AngeB 4 
Ames on Corporations, Sec. 80-81. 

Act of May Ist, 1876, Sec. 4, P. L., 54. 
Ridgely vs. Dobson, 3 W. & S., 118. 
Beaver's Admin'r. vs. McGrath, 14 
Wri.,479;.. .' ., 

Babb vs. Reed, 5 R., 151. 
^ Pritchett vs. Sbeaffer, 2 W. N. C, 318. 

Nov. 17, 1883. Opinion by Patterson, 
A.L.J. 

The plaintiffs here brought their action 
against the defendant©* as individuals, 
averring that they assumed to pay the 
claim of plaintiff. In that, the proof ut- 
terly failed, in the opinion of the Coiirt. 

Consequently judgment must be entered 
in favor of defendants, non obstante vere-. 
dicto^ upon their paying the jury fee. 

Judgment accordingly. 



C. P. OF DELAWARE COUNTY. 

In re motion for admission of Mrs. Oaroline 
Kilgore to practice law in several Courts 
of said County. 

Attorneys at law — Women admitted to 
practice as attorneys. 

Women will be a<linltted upon the same t-erms 
as men to practice as attorneys in the Courts of 
Delaware County. 

This was an application by Caroline B. 
Kilgore, for. admission to the bar. 

The facts are fully given in the opinion 
of the 'court.. 

Damon Y. Kilgore^ for the motion. 

May 5, 1884. Clayton P. J. There 
is nothing to distinguish this from an ordi- 
nary .motion for the admission of an attor- 
ney, except that the applicant, is a woman. 
Her. age, ability, learning, moral character 
and integrity, are . certified to in proper 
form. She has complied with, all the re- 
quirements of the rules of court, and, if 
her motion is refused, it must be because 
of her sex alone. 

The law department of the University of 
Pennsylvania has graduated her Bachelor 
of Laws. She has also been admitted to 
practice as an attorney in the Orphans' 



Co>ttrt of Philadelphia, a court equal in 
dignity with aojK of the courts, of this Com- 
monwealth, except tiie Supreme Court. 

Whether women are equal to men in 
phtjakal and intellectual strength ys not 
the q«Mlion. That some women possess 
better mindB ttNui some men nobody can 
doubt, and I suppose the converse is equally 
true. - i 

Womien have sat upon thrones, l^ad 
armies, and mastered some of Ae nosi 
diflScult art and. sciences. The practice 
of la.w does not require any greater talents 
than the 'science of government, or the pro- 
fessioir of medicine or surgefy. 

The woman now asking to be admitted 
to practice law as an attorney has un- 
doubtedly mastered the ordinary diflSculties 
of the profession, and is as competent as 
some of the men who now hold prominent 
places in the bar. Former prejudices 
should not be considered. The better way 
to test her ability to practice law is \to let 
her try it. Many prejudices against the 
sex have been sucessfully removed in this 
way. Tlie social and religious equality 
accorded women by the Society of Friends, 
has dissipated many former prejudices 
against them. 

The admission of attorneys is not a 
matter of right ; it is rather one of privilege. 
The court couljl undoubtedly restnct by 
rule the privilege to the male sex. All 
other circumstances however, being equal, 
a properly qualified woman has as much 
right to practice law as she has to pra<iticc 
medicine or surgery. 

The principal objection to the admissson 
of women as attorneys, is their legal dis- 
ability to make binding contracts after 
marriage. * The same objection might 
be urged against them as executors, guar- 
dians and trustees. While it may impair 
their efficiency it does not destroy their 
right. 

It should also be remembered that in 
her office of attorney she does not act for 
herself, but for her client. Any contract 
he could make^ she, as his representative, 
could enter into. ' She would ha^'e as mudi 
power to bind her client, in* a matter within 
the line of her employment, as if she "^ere 
. a maili. ■ - ^ 



Digitized by 



Google 



LAHC^STBE LAW. REVIEW. 



187 



The relation of attorney and cUent does 
not wholly rest upon contract. Upon the 

Cof the attorney it is a matter of duty, 
a breach of duty case, and not as- 
sumpsit, is the better remedy. Case will 
always lie against a married woman. 

It will not be doubted that a married 
woman at tbe bar would be subject to the 
process of contempt for a breach of pro- 
fessional duty or misbehavior, and might 
have her name stricken off the roll of at- 
torneys. 

Again, all her disabilities will be known 
to her client before he employs her. He 
can protect himself by retaining a man, if 
he prefers one. 

1 do not apprehend much danger of the 
bar becoming over-run with female attor- 
neys. If it does, it will but prove that 
they qiake the best lawyers, and will show 
the wisdom of the rule admitting them. 

A lawyer soon finds a proper level at 
the bar. Hundreds enter the profession 
every year, and almost as many quietly 
drop out. Only those peculiarly fitted for 
its arduous duties succeed. 

Lawyers of a few years' standing at the 
bar will be able to recall many instances in 
their practice where the ser\'ices of a sen- 
sible female attorney would have been of 
great benefit to their clients. 

Let the oath of office be administered, 
and the woman be admitted. 



'. ' .» _ J • i 

Q. S. OF 'LAi^CASTER COUNTY. ' 

Conunonwealtli vs. Edwin E. Sprecher. 

Fornication and bastard// — Fieri facia a \ 
and eaqnas ad satisfaciendum — hi sol- 
vent debtors^ discharge of. 

A prisoner sentenced for fornication and bas- 
tardy cannot be detained in prison longer than f 
thi-ee months for a non-conipliance with the ! 
sentence, if be files a bond with sufficient surety | 
to take the benefit of the insolvent laws, at the 
next term of the Court of Common Ple^is. 

Whenever writs of ^. fa and ca. sa are issued, 
for money due lihder such seiitence, the prisoner 
is' entitled to be released from imprisonment 
upon filing his bond to take the l^enefit of the 
insolvent laws, after having once served an 
' actuarimprisoriment for three months in default 
of compitance WiUi the sentence of the court. 



Of Jailuary Sessions, 1884. 

The petition of Barbara Haas, the prose- 
cutrix in this case, represents " that at the 
January Sessions 1884, Edwin E. Sprecher 
was convicted of fornication and bastardy 
committed with your petitioner; that he 
was on January 26, 1884, sentenced by 
this court to pay your petitioner twenty- 
five dollars lying-in expenses and one 
dollar per week for the support of her child 
until it arrived at the age of five years, to 
wit, until November 23, 1888 ; thathe haB 
paid her nothing since January 26, 1884, 
and there is now due her twelve dollars 
and fifty-seven cents, to compel payment 
of which she prays that writs of fieri 
facias and capias ad satisfaciendum may 
issue against him the said Edwin E. 
Sprecher. And she will ever pray, etc." 

This petition was accompanied with the 
usual affidavit as- to the truth of the facts 
set forth therein, and upon its presentation 
to court on April 28, 1884, the court 
directed said writs of fieri facias and capias 
to issue ; on same day the sheriff by virtue 
of said writs filed a detainer at the Lancaster 
County Prison^ where the prisoner was con- 
fined in default of a non-conipliance with 
the sentence of the court. 

On April 26, 1884, at the expiration of 
three months' imprisonment, the prisoner 
filed in the Prothonotary's office of said 
county his bond with George StefFy" and 
John E. Rathfon as sureties, in the sum of 
§250, conditioned tliat he woiild make 
application at the next term of the Coui-t 
of Common Pleas of said county for his 
discharge as an insoh'^nt debtor, under 
§ 47 of the Act of 16 June, 1886— P. t. 
740; Purdon's Dig. 784, Pla. 66— where- 
upon the Prothonotary directed him to be 
released from such confinerhent. The sheriff 
on the same day arrested the prisoner. by 
virtue of said writ of capias ad satisfacien- 
dum and brought him before the Court of 
Quarter Sessions. Upon hearing of the 
foregoing facts, the Court ordered the 
prisoner to be discharged. 

J, Hay Brown^ for writ. 

We contend that the prisoner should not 
have been discharged on the filing of the 
insolvent bond, a detainer having been filed 
by the sherifiF on the ca. sa. The amount 
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for which the writ issued accrued since the 
sentence, and the prisoner should -be re- 
manded. 

B. Frank Ughleman^ for. prisoner. 

My client having fijed his bond at. the 
expiration of three months actual. imprison- 
ment, is entitled to be released fropa impris- 
onment under the insolvent laws pf.this 
commonwealth for all inoneys due under 
the.sentence of the court to the date of the 
filing of the bond. 

Ml/ the Court. The prisoner , must be 
released, the bond having been filed o/'ter 
the writ was issued and detainer filed. 
Whenever writs of ca.m, are issued for 
jnoneysdue, the prisoner is entitled to be 
released from , imprisonment upon filing his 
bond, to take the benefit of the insplvent 
laws, aft^r having once , served actual im- 
pri^ODinent for three months in -default of 
a , cQmpliance with the sentence of the 
Court. 

The prisQner is released. 



^tt^^mti ^pm[t 



In Be OpBtested Electioii of : McDonough. 

Contested Election— Prothonotari^ — Il- 
legal votes — -Bill of particulars— Affi - 
davits — Registration, 

Petition contesting thq eUtctionof McDonoiigh 
to the office of Prothonotary of Lackawanna 
county was filed and answer thereto made, 
.whereupon, the respondent called for a bill of 
paiticulars. Upon the copiing in of the bill the 
respondent moved to strike out the names of all 
persons who were alleged to be illegal voters 
because of the want of registration, which was 
allowed upon condition that all such voters 
must iirst be shown to be in all other respects 
legal votei-s, 

Beld, reversing the court below, that the want 
of registration or the making of thet affidavit re- 
quired by law for non-registered voters was 
fatal; 

And Heldy further, that notwithstanding the 
constitution pennits. non-registered voters to 
vote, yet he can lawfully do so. without having 
first made the proper proof by affidavits. 

Certiorari to Quarter Sessions of Lacka- 
wanna County. 

March 31, 1884. Opinion by Trun- 
kev, J. 



;Tbe constitxition defines the qualifica- 
tions of electors, and declares that ev^ 
.person. who. possesses themshftU^be entitled 
to vote at all .elections. Apd it. provides 
,that *' All Jaws regulating the h<;4d.ing of 
elections by the citi^ns, or for the re^ 
tration of electors, shall be uniform through- 
out the State, but no elector shall be de- 
prived of the. privilege of voting by reason 
of his name npt being registered." It has 
been often said that the liegislature must 
prescribe regulations to insure the orderly 
and free exercise of the elector's right; 
that such regulations mosi be subordinate 
to the right, and not abridge or impair it;* 
and that any statutory regulation that 
would change the qualifications prescribed 
by the Constitution, or add a. new one, 
would be invalid. Not pnly is it con^pe- 
tent for,: but it is the d«ty of the .Legisla- 
ture to prescribe the mode of ascertaining 
.who are the qualified electors;. t^eir rights 
are conserved by the exclusion of jthe votes 
of other persons, and the iptoreiBts of the 
^tate den^and exclusion of aJl who are W- 
qualified. The . Constitution . contempiaie^ 
legation : to . provide . the . mode of ascer- 
taining who are jfcbe electors, and directs 
that all laws for that purpose shall be uni- 
form, and that none .shall be deprived of 
voting by reason of Jus name, not beiBig 
registered. There is no nrohibitipn of re- 
quirement that an unregistered person shall 
make proof of his qualifications before, lus 
vote shall be admitted. The act of Janu- 
ary 30, 18T4> provides for .tbe.riegistry of 
electors and the jfumiBhing of lists of their 
names to the propei* officers on the n^oming 
of election. = "And lao piati shall be per- 
mitted, to vote at the election on. that day 
whose name is not on the list, unless he 
shall make proof of his right to vote, as 
hereinafter required.** Section 3. "On 
the day of election, any person whose 
name shall npt appear on the renter of 
yote^s^apd who ef^ms. the ri^t to.vpte at 
said election, shall proidjuLce at: l^a^t one 
qualified voter of the district as a witness 
to the residcRCC of the claimant, in the dis- 
trict; in which he claims to be a voter, for 
the period of at least two months immedi- 
ately preceding said election, which wiitness 
shall be sworn or. affirmed, apd subscribe a 
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wri^n, or partly written and partly 
printed affidavit to the facts stated by him, 
which affidavit shall define clearly where 
the residence is of the person so claiming 
to be a voter ; and the person so claiming 
the right to vote shallalso take and sub- 
scribe an affidavit, stating such facts as 
show that he has the necessary qualifica- 
tions. * * "The said affidavits of all 
persons making such claims, and the affi- 
davits of the witnesses to their residence, 
shall be preserved by the election board, 
and at the close of the election they shall 
be inclosed, with the list of voters, tally- 
list, and otlier papers required by law to be 
filed by the return judge with the Pro- 
thonotary, and shall remain pn file there- 
with in the Prothonotary's office subject to 
examination as other election papers are." 
—Sec. 10. 

TUs statute does not impinge the elec- 
tor's ^institutional right. On the day of 
election, if unrejgistered, he may produce 
the affidavits, his own being sufficient save 
as to residence in the district, and to that 
the affidavit of one elector, with his own, 
suffices. The public welfare is promoted 
by regulations for such proof at the time 
4he vote is offered as will prevent unquali- 
fied persons from voting and thereby de- 
feating the choice of thfe electors for public 
officers. Hence, the mandatory pro\Tsions 
that Uie election Qfficers shall permit no 
man to vote whose name is not registered 
until he produces the required proof, and 
that imy person claiming the right to vote 
whose name is unregistered, shall produce 
the proof at the time he offers to vote. In 
absence pf repstry of the name of the 
voter and affidavits, the rejection of the 
vote by tl;^ officers is an imperative duty. 
Upon conviction of neglect of that duty 
tiiey shall be guilty of a misdemeanor, and 
may be pwidhed by fine and imprisonment. 
By the natural meaning of the language of 
the statute, no unregistered person can 
lawfully vote lantil he produces the affi- 
davits. AH parties agreed that the votes 
of persons whose names are not registered, 
and who produce no affidavits, are prima 
facie illegal. Shall such votes be counted 
as. legal, on.the trial of a contested election, 
upon proof that they were cast by persons 



who possessed the qualifications of an elec- 
tor? This is the only question raised by 
the assignments of error which this court 
can consider, for questions not appearing 
in the record are not subjects of review in, 
this proceeding. 

Under the act of July 2, 1889, it was 
the duty of inspectors to require proofs of 
the right to vote of every person whose 
name was not on the list of taxable inhabi- 
tants. This duty was very often disre- 
garded by the election officers; and al- 
though they were liable to indictment, they 
nearly as often escaped prosecution. In- 
stead of demanding proof on oath according 
to law, frequently one of those officers 
would vouch for the person offering to 
vote, and thereupon the board would re- 
ceive his vote, a practice denounced as 
illegal and dangerous, and never sanctioned 
by the Courts. The requisite proof was 
merely oral. Under that act, it was held 
that if a person was permitted to vote 
without the proofs, his vote should not be 
rejected on a contest, if it were proved 
that he was actually a qualified elector. 
Doubtless the action of the election officers 
and the rulings of the Courts resulted from 
the sections, 64 and 67, which only obli- 
gated the persons claiming the right to 
vote to adduce the prescribed proofs " if 
required." That act proved very inade- 
quate for security of the electors against 
frauds. A judge who had opportunity to 
observe its efficiency in 1858 remarked: 
"In some districts of the city — plague 
spots — ^fraudulent voting is the rule, and 
honest voting the exception." If .that was 
an exaggerated statement, still there was 
so nmchevil as to lead to the enactment of 
a registry law on April 4, 1868. That act 
was declared unconstitutional on the ground 
that it deprived persons of their votes who 
moved into an election district more than 
ten days prior to an. election, but less than 
twenty: Page et al. «)«. Allen et al.y 8 
P. F. S., 338. At the next session of the 
Legislature the registry act of April 17, 
1869, was passed, with provisions for the 
city of Philadelphia differing in important 
particulars from those for other parts of 
the State. In. that city an unregistered 
person could not vote. The inequalities in 
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the act, the great difiiculty for many per- 
sons to procure registration under its pro- 
visions for Philadelphia, and if unregistered 
the consequent deprivation of their votes, 
created ranch discussion respecting its con- 
stitutionality, but it was decided that the 
act was valid: Patterson et al. vs. Barlow 
et al, 10 P. F. S., 54, 

Inequalities and unjust discriminations 
and deprivation of the right of an elector 
when his name is omitted from the registry 
by accident or design, in laws for the 
registration of electors, were terminated by 
the adoption of the Constitution of 1874. 
The act of 1874 is in pui-suance of section 
7 of Article VIH, already cited. It seems 
to have given satisfaction to the public 
whenever it has been faithfully observed 
by the officers intrusted with its execution. 
Some of the salient points of the act of 
1874 for remedy of the defects of the act 
of 1839, and the evils which had grown up, 
have been remarked. One of them is, 
oral evidence of a person's residence is in- 
admissible. And the affidavits shall be 
inclosed with the other papers and returned 
to a public officer, subject to an examina- 
tion. Thus it is provided that on the 
registry and in the affidavits kept in a 
public office may be found the prima facie 
evidence of the right to vote of every 
person whose name is on the list of voters. 
Such evidence is uninviting to contests and 
vexatious? litigation. If not found where 
it ought to be, there is strong inducement 
for the defeated candidate to contest the 
election. 

This case, with its multitude of witnesses, 
heavy costs, and hundreds of prima facie 
illegal votes, illustrates the consequences of 
violating the statute. If the act of 1874 
be so construed that votes of unregistered 
persons who produce no affidavits shall be 
counted as legal on proof in court that 
such persons had the qulifications of elec- 
tors, it will be little better than the act of 
1839, and the evil of fraudulent voting will 
grow continually. Illegal votes, in such 
case, may be cast by persons whose names 
were not on the registry and who commit 
no perjury, for they swore to no affidavits. 
Adherence to the statute, if inconvenient 
to the elector, is a safeguard against illegal 



votes. There is no presumption that aU 
men are electors. It is reasonable that 
there be proof of the right of every claimant 
before he exercises it. The State is wronged 
by evasion or practical nullification of the 
law. A proper construction of the statute 
concerns not alone the individual citizen, 
but all. The statute makes no provision 
by which an elector may prove his qulifica- 
tions aiter casting his vote ; it demands the 
proof before. ^ 

The proviaons of the act of 1869, which 
were applicable to all parts of the State 
except Philadelphia, contained like prohi- 
bition of the votes of unregistered persons, 
unless they produce affidavits, as the act of 
1874. It was decided by Judge Dana in 
an able opinion that the plain and manda- 
tory requirements of that act could not be 
dispensed with by the election officers; 
that if they received the vote of a person 
whose name was not on the list, without 
the preliminary proof which the law makes 
an essential prerequisite to its reception, 
such vote is as illegal as if the voter had 
none of the legal qualifications ; and that it 
was not competent for the court to assume 
the duties of election boards and receive 
evidence on the trial which ought ' to have 
been, but was not, produced to the election 
officers : In re contested election of School 
Directors of Pittston, 3 Luz. L. Reg., 10. 
This accords with the views of Mr. 
Brightly as expressed in his notes in lead- 
ing cases on elections, 453, 492. 

In Griffith's case, 9 Luz. L. Reg., 197, 
it is apparent that the deqision of the 
learned judge was based on his view of 
Wheelock's case, 1 Norris, 297 ; S. C, 8' 
W. N. C, 163. The petition in the latter 
case set forth, inter alia, that there was no 
copy of the corrected assessment or reg- 
istry of voters present at the election 
whereby the names of the resident voters 
could be ascertained; that two hundred 
and eight votes were illegally and fraudu- 
lently received by the election officers 
from persons whose names were not on any 
list or registry of voters present at the 
eloction, and who did not make any proof 
of their right to vote, as required by law 
of persons claiming to vote whose names 
do not appear on the re^stry of voters at 
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stich efection. A motibn to quash was 
m^e, one of the grounds being that there 
was no allegation that any person voted at 
said election who was not duly registered 
as required by law. It was well said by 
the court below, that the question presented 
by the petition is, whether tlie fact that no 
copy or Hat of the voters was present at 
the election board on the day of election 
makes the election void, and requires the 
foil to be set aside. Thart is the question 
wkieb was decided, and all that could be 
afiirTDed in this court on the certiorari. 
There was no allegation that a registry 
had not been duly made, or that anybody 
voted whose name ^as not on the list of 
registered voters, or that any voter knew 
Ibftt the list was not present. It is not 
the' case of unregistered person^ voting 
without producing affidavits, but of regis- 
tered persons voting where the officers 
neglected their duty. 

In Wisconsin tbe provisions of the law 
for registration of voters*^ and proliibiting 
unregistered persons frotn TOting at the 
annual elections unless they piroduce proofs, 
are similar to those now in force in this 
State. There, it has been ruled, in an 
elaborate opinion, ihat the election officers 
cannot recieve the vx>te of an unregistered 
person who furnishes no affidavits, and if 
they cannot, it cannot afterwards be re- 
ceived and counted by the courts. Also, 
that the statute is negative, and jiegativo 
words will make a statute imperative. 
Stkte V8, Hilmantil, 21 Wis., 556. 
' Where there was no registry of the 
votes of a town, and none of the persons 
voted there at an election furnished the 
affidavits required by law to entitle the 
vote of an unregistered elector to be re- 
ceived, the whole vote of the town was 
rejected ; State vs. Stumpf, 28 Wis. 630. 
But it. was held that where the election 
officers, at an election, had and used a de- 
fective and invalid registry list as if official 
and valid, the voters whose names were on 
such de facto registry list were not bound 
to inquire whether such registry was made 
in the manner prescribed by law, and their 
right to vote was not impaired by the fact 
that the registry was not legally made and 
that they did not furnish other proof of 
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their right as if unregistered. Such ease 
was considered unlike llhat of an unreg- 
istered person where the registry had been 
duly made, or where there was none; 
St4^te V8. Wood, 38 Wis., 71. 

The registry law in Illinois forbids the 
reception of votes from unregistered per- 
sons without proof of their qualifications, 
bttt it is so construed that if the voter was 
unchallenged the presumption is that he 
was a legal voter and so known to the 
udges of the election, and his vote shall 
•e counted oh the trial in a contested elec- 
tion. There was no attempt to support the 
construction by reason or authority : Dale 
V8. Irwin, 78 111., 172. 

In a later case the ruling in Dale vs, 
Irwin was approved on the ground that the 
prohibition of the statute is directory, not- 
withstanding the express negative therms : 
Clark V8, Robinson, 88 111., 498. 

Unless there is some provision in the 
statute authoriring election officers to re- 
ceive a vote on their own knowledge of 
the qualifications of the person who offers 
it, such judicial construction nullifies the 
law made to prevent fraudulent voting. 
Decisions in other states where the enact- 
ments regulating the registration of elec- 
tors and ilie holding of the elections are 
unlike our -mvn, cannot aid in the construc- 
tion of the Act ^f 1874. The decisions in 
cases arising und'ef this Act and the Act 
of 1869 by the Courts of Common Pleas 
and the Quarter Sessions, are entitled to 
careful consideration, though revealing 
contrariety in their conclusions. We are 
of opinion that it is the imperative duty of 
an elector whose name is not on the list of 
registered voters to produce the retiuired > 
affidavits at the time he offers his vote, and 
that the election officers have no power to 
waive the production of the essential proof. 
And the vote of such person, offered and 
received without the requisite affidavits, is 
illegal and cannot be made legal at a sub- 
sequent investigation in the court. The 
Constitution contemplates that the electors 
shall be ascertained previous to the receiv- 
ing of their votes, not that all men, quali- 
fied and unqualified, may cast their ballots 
and the legal be separated from the illegal 
after the election. When an elector's* 
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name has not been registered, upon pro- 
dioicing the prescribed affidavits to the 
election officers they shall receive his vote. 
He cannot lawfully vote without the proofs ; 
they commit a crime if they receive his 
vote without. The law deprives no elector 
of -his right of suffrage. If his vote be 
throMrn out of the count becaAise it was 
offered and received in violation of law, 
the deprivation results from hisown wrong- 
^ful acts. The first and second assignments 
• of error must be sustained. 

The judgment of the* Court of Quarter 
.'Sessions is. reversed, and the record is re- 
.aoitted for further proceeding. 



SUPREME COURT. 
Befowieh TS^Eiee. 

Ebrob to the Court of Combon Plrai; 
op schutkill couhty. 

Case, in slander-^ Act of 1713 — Co%U 
— Award — Depositions, 

tBy the act of 1713, in actions ^' on the 
oase" for slanderous words, if the jury 
shall find damages under forty shillings the 
plaintiff shall recover no more costs than 
damages. This act copies an old English 
statute of the time of King Jan^s I. 

It ' has been held, nevertheless, that 
juries and arbitrators are not boundl by ^is 
act, but may give full costs though the 
damages be under the specified sum. The 
words in which juries or .arbitrators give 
the costs, however, must be -so. explicit as 
to show that they intended to disregard 
the provisions of the act. An award of 
*^eix cents damages and costs ".has been 
3 ruled not sufficient to take the case out of 
the act. On the other hand $1 damaged 
"and tiiat the defendant pay the costs" 
has been held sufficient. 

In the case before the court, the: award 
of arbitrators was for ** six cents damages 
and costs." This the Court below conceded 
was not sufficient in itself to carry full 
costs ; but some time after the award, upon 
a rule entered to show cause why judg-i 



ment should not be entered for no mare 
costs than damages, diseharged tiie role 
and gave the plaintiff full costs. 

Held that this was error, inason^.as it 
arrived at its conclusion by matters outside 
the record, namely : by depositions of the 
arbitrators that they intended to give fuD 
costs. The Court below wasof the o^nion 
that this was simply a method of pennittiog 
the arbitrators to amend their award. 

The judgment reversed. 

Opinion byiEaxson,,J,, May 6, 1884. 



Furbush et al. ▼&. Ohappell et al. 

Error to the Common Pleas No. 4^ opPhU'- 
ADELPHiA County. 

Landlord and Tenant— Rent^ distrain 
for — WTiat is sufficient seizure — Fix- 
tures y when distvainable. 

A landlord may vei*bally distrain &r the 
non-payment of rent, and hemay by parol 
authorize a bailiff to distrain. 

As a general rule, to render the distress 
com^dete,^ there must be a seisureof the 
property distrained upon, but a very^light 
act is sufficient to constitute aseisEurein 
contemplation. It need not be aaactuld 
seizure of the particular goods. If the 
landlord gives notice of his clitim! for rent 
and declares the goods which he names 
shall not be removed from. the premises 
until the rent is paid, it is «iiffieieat 
seizure. 

Fixtures which the tenant has nor^t 
to remove from the freehold are not dis- 
trainable, but fixtures slightiy attached, 
which the tenant may remove at his pleas- 
ure during the term, and what may be re- 
moved without destroying, their ohaiaeter 
or injuring them, may be distrained. 

' Judgment • affirmed. 

Per Curiam, 

14 W. N. C, 347. 
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C. p. OF DELAWARE COUNTY. 
Haldeman vs. Sampter. 

Landlord and tenant — Forfeiture for 
non-payment of rent^ when not per- 
mitted, 

A lease provided that **if the lessee, even with- 
out any previous demand, shall fail or omit to 
£y the rents or sums hereby reserved, on the 
ys and times when the same are made payable, 
or within ten days thei-eafter ♦ ♦ ♦ this lease 
shall determine and become absolutely void, 
without any right on the part of the lessee, after 
the day so fixed, to save forfeiture by payment 
of the rent due, or .by other performance of the 
conditions thus violated.'* 

Held, That this did not relieve the landlord 
from the necessity of making a formal demand 
for the rent, upon the premises. 

When the landlord has habitually waived de- 
feolt in the payment of rent, he will not be per- 
mitted to exercise his option of forfeiture upon 
a single day's default, without notice. 

Rule to open judgment. 

This was an amicable action in ejectment 
in which judgment was entered under a 
power of attorney in a lease. 

All the material facts in the case are 
set out fully in the opinion of the court. 

John M, Broomall, for the rule. 

ff. C. Sowar d and Alfred P. Beid, 
contra. 

May 5, 1884. Opinion by Clayton,?. J. 

By a written lease, dated May, 1883,cer- 
tain premises in Newtown were let to the 
defendant for the term of one year, with the 
privilege of five years at his option. The 
rent was payable monthly in advance. 

The covenants on the part of the defend- 
ant were exceedingly severe. For every 
breach on the part of the defendant, there 
was a provision for forfeiture of the lease. 

The lease also contained a warrant of 
attorney in the following words : " If the 



lessee, even without any previous demand, 
shall fail or omit to pay the rents or sums 
hereby reserved, on the days and times 
when the same are made payable, or with- 
in ten days thereafter (and time in this 
case is understood and agreed to be of the 
essence of the contract and not to be re- 
lieved against), or shall in other respect 
violate any of the conditions or covenants 
herein contained, then this lease, and the 
term hereby created, at the lessors' option, 
to be signified by a written notice of their 
intention so to determine the lease, on a 
day therein fixed, delivered to the lessee, 
or left on the premises at least ten days 
previo\is to the day so fixed, this lease shall 
determine and become absolutely void, 
without any right on the part of, the lessee, 
after the day so fixed, to save the for- 
feiture by payment of the rent due, or by 
other performance of the conditions thus 
violated. And any attoniey, as attorney for 
the lessee, may sign an agreement, as attor- 
ney for the lessee, for entering in any com- 
petent court an amicable action and judg- 
ment in ejectment (without any stay of 
execution) against lessees and all persons 
claiming under him for recovery by the 
lessor of the possession of the herein de- 
mised premises, for which this shall be a 
sufficient warrant," &c., &c. 

The form used is known in common par- 
lance as the "Iron-clad." Like all armor, 
to be invulnerable, it must cover every 
assailable spot. Where the tenant is clearly 
in default, the courts will not interfere for 
his relief, but leave him where he has 
voluntarily placed himself. The law, how- 
ever, abhora a forfeiture, and therefore 
reads every agreement providing for one, 
most strictly against the party claiming it. 
The law also requires everything neces- 
sary to be done in order to complete a for- 
feiture, to be done according to the letter 
of the contract. When no other place is 
stipulated for the payment of the rent, the 
common law declares that it must be de- 
manded upon the premises. The demand 
must be for the precise sum due. It must 
be demanded on the last day of the days of 
grace. It must be made at a convenient 
time before sunset. It must be demanded 
at the most notorious or public part of the 
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demised premises. If after these requi- 
sites have been performed by the landlord 
the tenant neglects to pay, the landlord 
may re-enter. 1 Chitty's Gen. Pr., 481. 

The clause in this lease providing for 
payment on the days named in the lease 
*' without any previous demand, &c., &c.," 
I construe to mean, that when the days of 
grace have expired and the rent is de- 
manded, it shall be at once paid, and that 
the lessee shall not have an additional ten 
days to pay it in. It cannot mean that the 
lease shall be forfeited without the necessity 
of asking for the rent at the place where, 
by the terms of the lease, it is made pay- 
able, otherwise the lease could be forfeited 
by the intentional absence of the landlord. 

The compaon law requisites to complete 
a forfeiture are still in force in Pennsyl- 
vania. In England, by the statute of 4 
Geo., 2 C, 28, after six months' default, 
they have been dispensed with. 

The evidence shows that no demand was 
ever made on the premises for this rent. 
It has always been paid by sending it to 
the landlord or his agent, and has been re- 
ceipted for by letter. 

The rent has all been paid, though not 
on the precise day named in the lease. 

The landlord has always, heretofore, 
waived the default by taking no notice of 
it. When the last six months' rent fell due 
he waited until the last day for its pay- 
ment had expired, and then, without notice 
• or demand, declared the lease forfeited. 
Four days afterward the rent was paid, but 
the landlord refused to waive the forfeiture 
and proceeded to dispossess the tenant. 
Fortunately for the tenant the landlord 
made the fatal slip of not demanding the 
rent upon the premises ; his judgment 
must, therefore, be opened and the de- 
fendant be let into a defence. 

If the requisites of the common law had 
been strictly complied with, a court of 
equity would relieve from a forfeiture of 
this kind. The rent was promptly paid 
for the three months of May, June, and 
July. The August rent was not paid until 
after the ten days. From then until Jan- 
uary 1884, the rent was paid at irregular 
periods. The lessors, however, did not 
exert their option, but continued to receive 



the rent until the Janiury payment was 
one day overdue, w;hen, witli4Mi4.any notice, 
they declaimed the lease forfeited and oom- 
menced proceedings to recover possession. 
Equity will relieve from such a forfeiture. 
The authorities are abundant. Cogley vs. 
Brown, 2 W. N. C, 224; Wanamaker vs. 
McCauley, Id., 450; Time^ vs. Siebrecht, 
Id., 288. 
• Rule absolute. 



C. P. OF LANCASTER COUNTY. 
Henry E. Wolfe vs. Edward F. Yohn. 

Freeholder — Capias ad respondendum — 
When tvrit will he abated — Act of 
1725. 

Under the act of 1725 a writ of ca/pia% ad re- 
Bpondejidum will not lie against a freeholder 
possessed of a clear estate worth £50 curreut 
money of America. 

When such a freeholder is arrested on a capioB, 
he, on a petition presented to the court, will be 
entitled not only to have such writ abated, but 
also to the thirty shillings costs allowed by the 
statute . 

May Term, 1883. No 67. 

Rule to show cause why the order abat- 
ing the writ of capias ad satisfaciendum 
should not be rescinded and the writ re- 
instated, and thirty shillings refunded to 
plaintiff. 

Henry E. Wolfe, the plaintiff, resided in 
the Borough of Columbia, Lancaster 
County, for many years, is about 60 years 
of age, and is by occupation a contractor 
for building railroads and other pubUc 
works, and a farmer. 

The defendant, Edward F. Yohn, resides 
in the village of Mountville, and on or 
about April 23, 1883, came to the City 
of Lancaster to attend a horse sale. Sev- 
eral hundred persons had gathered there, 
and in their hearing in a loud tone of voice 
he said, "That the said Henry E. Wolfe 
had confessed judgment to Milton Wike in 
favor of Truscott & Co. and others, that the 
said Henry E. Wolfe did not owe the said 
Truscott k Co. one dollar, and that the 
said Henry E. Wolfe was a damn liar, a 
damn rascal, and a damn thief, and that he 
would not believe said Henry E. Wolfe if he, 
Wolfe, stood on a stack of bibles as high 
as a bouse." 
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On April 27, 1883, plaintiflf brought an 
action of trespass on the case sur slander 
against defendant, and, having filed the 
proper affidavit, caused a capia% ad re- 
spondendum to be issued against him. On 
the same day the sheriff returned the writ 
of capias ad responderidtim C. C. ei B. B. 
in the sum of $20,000. 

On April 28, 1883, defendant presented 
his petition to the Court of Common Pleas, 
setting forth that at the time of the issuing 
of the capias and for more than two years 
prior thereto he was a resident in this 
Commonwealth, and was possessed of a 
clear estate dwelling-house worth .£50 
current money of America in the township 
of West Hempfield, in the County of Lan- 
caster and JState of Pennsylvania, and that 
he was privileged from arrest under the 
act of 1724-5, 1 Purdon's Digest, p. 48, 
pi. 46, etc., he being a freeholder, and 
praying the Court to abate the writ of capias 
ad respondendum and allow said defendant 
thirty shDlings costs, to be paid by said 
plaintiff. 

The Court thereupon abated the writ of 
capias ad respondeiidum and awarded the 
defendant thirty shillings costs in obedience 
to the prayer of the petitioner. The 
plaintiff paid the said costs in order to save 
the costs of an attachment. 

On May 1, 1883, at the instance of the 
plaintiff, the Court granted a rule on Ed- 
ward E. Yohn, the defendant, to show cause 
why the said order should not be rescinded, 
and the said writ of capias ad responden- 
dum reinstated, and the said thirty shill- 
ings refunded to said plaintiff. 

T, B, Holahan^ ) « , 
fi n T^ jx- i for rule. 

C. C. Kaujjman^ \ 

J, Hay Brown ^ contra. 
Opinion by Patterson, A. L. J. 

^Fhe rule above recited must be dis- 
charged. That the old statute of 1725 in 
reference to the issuing any writ of arrest 
against a defendant exempt from arrest is 
still in force, cannot be doubted. 

The Court was well satisfied of that on 
April 28, 1883, when the defendant in the 
above action on that day, first showing that 
the writ of capias had been issued on the 
preceding day — the 27th — made his mo- 



tion on affidarit filed, alleging his freehold 
(which was not disputed), that the said 
writ be abated, etc. 

Accofdingly the Court holding, under 
that statute, that "a freeholder who is 
privileged from arrest on a capias will be 
entitled under such circumstances to have 
the writ quashed," made the order abating 
the writ* That said old statute of 1725 
was operative ever since the act of 1838 
seems to have been the uniform judgment 
of the courts from that period up to the 
present time. In the absence of any de- 
cisions of the Supreme Court, we must be 
governed by our own convictions and the 
decisions of the lower .courts. The latter 
have been uniformly in the same direc- 
tion. 

We refer to some: See Blakeston vs. 
Potts, 2 Miles, 388, decided in 1840; 
Dobson vs. Fitzpatrick, 2 W. N. C, 186; 
Jellvman vs, Fitzpatrick, 2 W. X. C, 186. 

Thayer, President Judge, says: ''A 
freeholder does not waive his exemption 
from arrest on a capias ad respondendum 
by moving to reduce the bail on which he 
is held. Rule absolute to abate writs of 
capias with costs." 

In Buckman vs. Jones, 3 W. N. C, 
302, it is said: "Defendant proved himself 
a freeholder. Court abate the writ with 
an allowance of thirty shillings costs." 

Li Ingersol vs. Campbell, 10 W. N. C, 
553 : Defendant entered his plea of free- 
hold on October 8, 1881. Capias had 
served September 20, 1881, returnable 
October 1, 1881. "Rule to quash rapias 
made absolute," and the Court added that 
"in the absence of any decision of the 
Supreme Court we consider it to be a hard- 
ship to limit the defendant in entering his 
claim of freehold." 

The only exception seems to be when a 
privileged and unprivileged person unite 
in a joint trespass, and both are sued in an 
action, the former loses his privilege. 
Beale vs. Hoag et al., 13 W. N. C, 193. 
But that is not the case before us. 

Rule discharged. 
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Q. S. OF WESTMORELAND COUNTY. 
Oommonwealth vs. Sifred. 

Discharge of insolvent prisoners — Not 
entitled to^ where sentenced for no 
term of imprisonment — Act of June 
13, 1883. 

A defendant sentenced to pay a fine and costs 
is not entitled to his discharge under the pro- 
visions of the Act of June 13, 1888. 

When insolvent debtors are entitled to their 
discharge under tlie prior statutes. 

Application for discharge under the Act 
of June 13,1883. 

The facts of this case appear by the 
opinion of the Court. 

March 28, 1884, opinion by Hunter, 
P. J. 

The defendant was sentenced, for the 
unlawful sale of liquors, on the 5th day of 
February last, to pay a fine of $100 and 
costs, and now asks that he be discharged 
under the provisions of the Act of 13th 
June, 1883. Is he entitled to his dis- 
charge ? 

The 47th section of the Act of 16th 
June, 1836, provides for the discharge of 
insolvent convicts after three months' im- 
prisonment ; and the 6th section of the Act 
of 24th June, 1849, directs that the pro- 
ceedings in such cases shall be as in civil 
cases of insolvent debtors. The 48th sec- 
tion of the Act of 1836 directs the dis- 
charge of insolvent prisoners of any class 
at the end of thirty days. Thus does the 
Legislature find the law to be when the 
Act of 1883 was considered. The statute 
provides, " That, from and after the pass- 
age of this act, the commissioners of the 
several counties of this Commonwealth shall 
be and they are hereby authorized, upon 
the order of the Court of Quarter Sessions, 
or, in vacation, a law Judge thereof, in the 
exercise of its or his discretion, and upon 
such terms as said court or judge as afore- 
said may impose, to discharge from prison, 
without the delay of any proceedings under 
the insolvent laws of this Commonwealth, 
every convict who shall have served out his or 
her term of imprisonment for non-payment 



of costs, notwithstanding such convict shall 
not have paid the costs of prosecution, fine, 
or made restitution, or paid the value of 
the stolen goods or property, etc." The 
title of the act, which must be considered 
with the body of it, is as follows : " An act 
to authorize the commissioners of the 
several counties of this Commonwealth to 
discharge from prison all persons confined 
in jail, without proceeding under the insol- 
vent laws." 

Proceedings for the discharge of insolvent 
debtors were required to be formal, were 
expensive, and required also time. To 
mention this is enough. The numerous 
Acts of Assembly on the subject will speak 
for themselves. What, then, is the mean- 
ing of the Act of 1883 ? Why, simply 
that insolvent convicts may be discharged 
without the delay, trouble and expense of 
proceedings imder the insolvent laws, and 
by the commissioners under the supervision 
of the court or a law judge. The counsel 
complained of the obscurity of the intent 
of the act ; but, brush away the peculiar 
phraseology of the statute, and there is 
left just what I have said. Why the act 
of discharging is given to the commissson- 
ers and not left with the court, they say, is 
incomprehensible. I think the occasion of 
this was that many cases are met with in 
the books where the commissioners had 
ordered the discharge of insolvent conricts 
without any authority. This may have 
been in the mind of the law-maker who 
framed the statute. 

The question then recurs : When are in- 
solvent convicts entitled to their discharge 
from jail, the act of 1883 notwithstanding? 
The answer is: (1) at the end of three 
months, where the fine is over $15 ; (2) 
where there is sentence of fine and impris- 
onment, the fine being over that sum, at 
the end of three months from and after the 
expiration of the term of imprisonment; 
(3) where the fine is S15 or less, at the 
end of thirty days ; (4) where there is 
fine of $15, or less, and imprisonment, at 
the end of thirty days from the expiration 
of the time of imprisonment ; (5) where 
the imprisonment is for costs, at the end of 
thirty days. See Commonwealth vs. Seipt, 
7 Phila. 175 ; Commonwealth vs. Long, 5 
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Biim. 488 ; County V9, Reifsnyder, 10 
Wrigbt, 44G. • Some of the common pleas 
judges have held that where there is im- 
prisonment for costs, which exceed $15, 
there can be no discharge for three months. 
I do not think so. Thirty days is the time, 
as said in County vs. Reifsnyder, supra. 

I may add here that a custom has pre< 
yaHed at times for the commissioners to 
discharge from imprisonment for costs at 
the end of thirty days, without application 
to tfie court. I can see no harm in this 
where Ae convict is hopelessly and noto- 
riously insolvent. 

[See Com* 1th rs. Trout, 2 Chester County Re- 
ports, 81, for elaborate discussion of earlier sta- 
tutes by Judge McPherson. See alsoCom'lth V8, 
Nelson, Com'lth V8. Young, and Com'lth ««. 
Turner, 1 Lancaster L. Review, 118, for con- 
struction of the Act of 1888, similar to the 
above. ] 



Q. 8. OF SCHUYLKILL COUNTY. 
Byan Township Bead. 

Roads — Report of viewers — What must 
appear — When report will be set aside. 

In a road view the law requires that all three 
of the viewers shall participate in the view, 
though only two need concur in the rejiort. 
Unless all participate in such view, the report 
will be set aside. 

It must also appear affirimatively in the re- 
port or otherwise that the viewers were sworn 
or affirmed. 

Exceptions to report of road viewers. 

February 18, 1884, opinion by Green, J. 

There are two fatal objections to this re- 
port as shown ujK)n its face : 1st. The 
view was made and report made by only 
two of the three viewers appointed. The 
law requires that all three should partici- 
pate in the view, though only two need 
concur in the report. 2d. The report 
does not show that the viewers were either 
sworn or affirmed, nor does it otherwise ap- 
pear. This is fatal. Bryson's Road, 2 
P. & W., 207 ; Road from Morrison's Lane, 
3 S. & R., 210 ; Road in Macungie Town- 
ship, 2 Cas. 221. 

Exceptions sustained and report set 
aside. 



Ju^fw^ §auiit 



Hardenbnrg tb. Beecher. 

Sheriff^ s sale — Rights of sheriff^ s vendee 
— Possession of debtor — Right of pos- 
session until acknowledgment of 
sheriff^s deed — ffow he may use the 
property — Execution — Creditors can- 
not levy on growing crops after sale of 
land. 

A sherifiTs sale gives to the sheriffs vendee 
at once an inceptive interest in the land, but he 
cannot enter and make claim of the profits, as 
against the debtor, until after the acknowledg- 
ment of the deed. 

The defendant may remain in possession and 
enjoy all the incidental advantages arising from 
the cutting of ripened grain, the working of an 
open mine or the collecting oil from a well ; but 
before such severance from the realty, the pro- 
ducts are a part of it, and therefore cannot be 
taken into execution by his creditors. His privi- 
lege of remaining on the land is a personal one, 
and he may* at his option, exercise it or not ; 
but his creditors cannot compel him to do so. 

If the defendant voluntarily abandon his 
possession, and the slier i AT s vendee enter with- 
out waiting until the deed is acknowledged, and 
the deed is subsequently acknowledged, the pro- 
ducts accruing during the intermediate period 
belong to him, and no creditor by execution and 
sale can acquire a title to them. 

Error to the Court of Common Pleas of 
Warren County. 

On the 26th of July, 1882, Hardenburg 
and McClure bought at sheriflF's sale 
twenty-five acres of land belonging to 
Merrill and Markert. The deed was ac- 
knowledged on the 27th of November, 
1882. The defendants in the execution 
having abandoned the property soon after 
the sale, possession was taken by the pur- 
chasers, who, without waiting for their 
deed from the sheriflF, at once began to 
operate oil wells previously opened, and 
stored in tanks a considerable quantity of 
oil thus obtained. On the 2d of Septem- 
ber, 1882, Beecher and Copeland issued 
an execution upon a judgment against 
Merrill and Markert, under which the 
sheriff levied upon this oil, and sold it to 
Beecher and Copeland. To obtain it from 
Hardenburg and McClure, they brought 
this action of replevin, presenting the facta 
to the court below in a ca^e stated. 
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Judgment was entered in favor of 
Beecher and Oopeland, and this was as- 
signed for error. 

Wilbur ^ SchnuVy for plaintiff in error. 
R. Brotvriy for defendant in error. 

October 2, 1883. Opinion by Clark, J. 

A purchaser at a sheriff's sale, before 
his deed has been acknowledged, has an 
inceptive interest in the land ; Morrison vs, 
Wurtz, 7 W., 437 ; such an interest as 
will be found by a judgment, Robb vs. 
Mann, 1 J., 300. The subsequent ac- 
knowledgment and delivery of the sheriff's 
conveyance enures to the benefit of lien 
creditors, and, as in the case of a private in- 
dividual sale, the incumbrancer, by re- 
lation, has the benefit of this security to 
the extent of the whole estate. Such an 
estate is attended with the ordinary conse- 
quences of a sale by an individual. Hawk 
vs. Stouche, 5 S. & K., 161 ; Stephens' 
Appeal, 8 W. & S., 188; Slater's Appeal, 
4 Cas., 170. The title acquired under 
the sheriff's deed relates back to the time 
of the sale, not merely to the date of the 
deed, Hoyt vs. Koons, 7 Har., 277 ; but 
not so as to wholly divest the legal owner- 
ship of the debtor, who, until the acknow- 
ledgment of the deed, is entitled to the pos- 
session, with all its attendant advantages. 
Garrett vs. Dewart, 7 Wr., 342. A judg- 
ment entered against the debtor after the 
day of sale is not a lien upon the land, 
although the deed to the purchaser was not 
acknowledged until a subseijuent time. 
Ilahn vs. Rhodes, 1 P. & W., 484. It 
follows as the result of all these cases, that 
if the deed be subsequently acknowledged, 
the vendee has such an inceptive title by 
his mere purchase, as will be bound by the 
lien of a judgment, whilst the debtor has no 
such title remaining as will support a lien. 
If however the acknowledgment be refused, 
the vendee's contract is rescinded, and the 
debtor's title remains as if no sale had been 
made. The debtor is however entitled to 
the possession until the acknowledgment; 
the purchaser has by his mere purchase 
acquired no title to the present enjoyment. 
This right to possession carries with it its 
attendant advantages ; the right to the 
growing crops as they mature, the right to 



' an ordinary use of a mine or quarry, or to 
the flow from an oil ^e\]. The debtor will 
not be allowed to commit waste or destruc- 
tion of the premises. The sheriff's vendee 
is therefore only entitled to the growing 
grain and to the use of the mine or quarry, 
and the oil upon the lands embraced within 
his purchase, subject to the right accruing 
to the debtor under his possession. The 
grain, the coal, or the oil, so far as they 
are of the realty, belong to the vendee ; the 
debtor may however, pending the sale and 
until the acknowledgment of the deed, cut 
the ripened grain, mine the coal, or receive 
the flow of oil, and apply the product to his 
own use. Whilst these products are attached 
to the realty, they belong to the vendee, 
and it is by ordinary severance only that 
they become the property of the debtor. 
The grain as a growing crop, the coal in 
the mine or the oil in the well could not, 
after the sale of the land, be seized and 
sold upon execution as the property of the 
debtor, nor would the debtor be allowed to 
sell or waste them. But if, before the 
acknowledgment, the grain ripens and the 
debtor severs it from the land, if he con- 
tinue the ordinary work of the mine or 
operate the oil well, the grain, the coal and 
the oil, the ordinary products of the land 
during his possession, are his. These are 
some of the attendant advantages of his 
possession. After severance and possession 
taken by the debtor, these products are, of 
course, liable? to execution for his debts. 
But if he voluntarily abandon the possession 
of the land, and surrender to the sheriff's 
vendee, he loses all these attendant advan- 
tages. If the vendee enter under these 
circumstances, he is lawfully in possession. 
The subsequent acknowledgment of the 
deed gives him title, by relation, from the 
date of the sale. The debtor's right to re- 
main until the sale is fully completed, and 
to enjoy its incidental advantages as such, 
are not the subject of execution, nor is he 
obliged to remain for the benefit of his 
creditors. The privilege is a personal one, 
and he may exercise it or not, as he 
chooses. 

Hardenburg and McClure bought the 
lands and the oil, and if Merrill and Mar- 
kert, the debtors, without any fraud, aban- 
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doned their possession and suffered the 
vendees to enter; if they do not stand 
upon their rights or claim the advantages 
incident to possession, but voluntarily re- 
Imquished all, we think the vendees were 
justified in making an entry for the pur- 
pose of securing the oil, which flowed from 
the lands they had already purchased, and 
which were subsequently conveyed to them. 
If whilst lawfully in possession they erected 
tanks^ aod received the flow of oil from the 
well, which othervN'ise would have gone to 
waste, the subsequent acknowledgment of 
the deed would as certainly have confirmed 
their title to the oil, part and parcel of the 
land which they bought, as to the land 
itself, ^lerrill and Marker* might have 
remained pending the acknowledgment of 
the sheriff's deed, and received and claimed 
this oil as their own, but they were not 
obHged to do so. They cannot complain, 
therefore, and we cannot see how their 
crechtors can complain, as the claim of these 
creditors to the oil can occupy no higher 
place than that of Merrill and Markert. 
The judgment is therefore reversed. 



Britten vs. Commonwealth. 

Crim inal Law — TAre use — Distillers — 
Act of April 10, 1849— Act of Mar, 
SI, 1856— Aet of April 20, 1858. 

A distiller of whiskey, haviiif? a license under 
the laws of the Commonwealth, is at liberty to 
S€ll whiskey manufactured by him at any one 
place within the county in which his distillery is 
sitaat4.'d. Thout^h he sell such liquor in a dif- 
ferent township of the same county in which 
such cUstillery is located, he is not liable to an 
indictment for selling liquor without a license. 

Error to Quarter Sessions of Fayette 
County. 

Indictment against William Britton for 
selling liquor without a license. 

On the trial before Willson, P. J., it ap- 
peared tliat the defendant had regularly 
paid his county tax as a distiller in Browns- 
NiUe, Fayette county. His place of sale 
was at Connellsville, in the same county, 
and this was his only place of sale in the 
county. The defendant asked the Judge 
below to charge the jury below as follows : 
"If you find that the defendant had a 
licensed distillery at Brownsville, and sold 



the whiskey there distilled at his ware- 
house in Connellsville, and did not sell 
elsewhere in the county, and there only 
whiskey manufactured in his Brownsville 
distillery, in quantities not less than one 
gallon, he is not guilty." Refused. . 

Verdict guilty, and sentence accordingly. 
The defendant thereupon took this writ, as- 
signing for error the refusal of his point as 
above. 

*R, H. LincUey (^A, D. Boyd vfith him) 
for plaintiff in error. 

(The Commomvealth did not appear, 
and no paper book on its behalf was pre- 
sented). 

February 25, 1884, opinion by Clark, J. 

By the ''Act of 10 April, 1849, it was 
provided that the mercantile appraisers of 
the respective counties should embrace, in 
their annual returns to the respective county 
treasurers, all the breweries and distilleries 
in their respective counties, with the names 
of the owners, and the number of gallons 
of liquor brewed and distilled by each, re- 
spectively, per annum; brewers and dis- 
tillers were classified according to the 
amount of their annual sales, and certain 
specific rates or sums were established as 
the price of license in each class. These 
sums they were required to pay according 
to the appraiser's returas, for license to 
conduct their said business, in the proper 
county, as other vendors of merchan- 
dise were annually required to do. Un- 
der the act of 31 March, 1856, the mode 
of assessment and classification remained 
the same as under the Act of 1849 ; but 
the rates of license were increased, and it 
was provided that such license should not 
authorize sales of less than five gallons, ex- 
cept malt and brewed liquors, which might 
be bottled and delivered in quantities not 
less than one dozen bottles. The Act of 
20 April, 1858, after making some modi- 
fications in the rates, provided that brew- 
ers and distillers may thereafter sell any 
liquors, which they have been licensed to 
manufacture and sell, in any quantity not 
less than one gallon. 

The defendant below is the owner or 
operator of a distillery located in Browns- 
ville, Fayette County, where* he manufact- 
ures whiskey. His distillery has been 
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from yeat to year regularly appraised and 
i*etumed by the mercantile appraiser of 
iPayette County ; and in pursuance thereof 
"he has regularly paid to the county treas- 
^irer of that county his distiller's tax, and 
at the trial he exhibited a receipt or license, 
corering the period of time at which the 
•offence charged in the indictment is alleged 
to have been committed, in the following 
form, viz: 

*' Received of William Britton twenty -five 
dollars, which entitles him to distiller's 
license for one year from date in the 
County of Fayette, in Pennsylvania." 

" Levi Bradford, County Treasurer." 

"June 1,1883." 

There is no contest made in regard to 
the alleged sales, but the defendant claims 
that having paid a tax as a distiller, carry- 
ing on his business at Brownstown, he had 
a right to sell the whiskey of his own man- 
ufacture at Connellsville, or at any other 
single point in Fayette County. He con- 
cedes that he must manufacture and sell 
within the county, and that he cannot sell 
at more than one point in the county ; but 
he contends that the place of sale may be 
in the same or a different municipal division 
of the county as he may choose ; that there 
is nothing in the law which necessanly 
restricts the place of sale to the place of 
manufacture, if both be conducted within 
the county in which he has the license to 
operate. The license of a distiller, under 
the provisions of the several Acts of 
Assembly referred to, appears to confer a 
privilege to be exercised within the proper 
county. lie is appraised, taxed and 
licensed in the same manner as a vendor of 
merchandise, upon the return of the mer- 
cantile appraiser, and the license thus 
obtained secures the privilege not only to 
manufacture but to sell the product. There 
is no requirement expressed on the statute 
that this sale shall be conducted at the pre- 
cise place of manufacture. The applicant 
for a distiller's license is not required, as a 
licensed retailer is, to set forth in an appli- 
cation the particular place in which his 
business is proposed to be conducted, or to 
designate the building, with its adaptation 
to the particular purposes of the license. 
The business, like that of a vendor of mer- 
chandise, is open to all who may choose to 



engage in it, upon compliance with the 
law. There is nothing expressed in the 
statute, or in the form of license prescribed 
by law, or in tne form of procedure to 
obtain it, which restricts the business to 
any particular place, or to any subdivision 
of the county. 

Under the revenue laws of the United 
States distilled spirits can only be with- 
drawn from the distillery warehouse, and 
made the subject of sale and delivery, on 
payment of the revenue tax thereon ; and 
when this tax has been paid, they must be 
removed at once. If suffered to remain 
" on the distillery premises" they are for- 
feited to the United States (Rev. Stat. U. 
S., sec. 3288). The place of manufacture 
cannot, therefore, in the nature of the case, 
be the place of sale. If the liquors which 
the deiendant was licensed to manufacture 
and sell must necessarily be manufactured 
in one place, and, under existing laws, sold 
in a different place, how can it be seriously 
contended that the place of sale is to be 
determined by or limited to the place of 
manufacture ? It may be anywhere else 
in the county, but it cannot be there. 

The defendant has been indicted for and 
convicted of a criminal offence — an offence 
created by statute ; and as this, as well as 
all other penal statutes, must be strictly 
construed, we cannot impart into its pro- 
visions a prohibition which it certainly does 
not express. 

We are of opinion, therefore, that the de- 
fendant was protected in his sales of liquors 
at Connellsville by his distiller's license, 
which gave him the right to manufacture 
liquore and to sell them at any single point 
within the county of Fayette. 

We are not informed that there is in 
Connellsville any statutory local prohibi- 
tion against the sale of liquors, and we are 
therefore not to be understood as express- 
ing any opinion upon the effect of such a 
prohibitory law, where it does, exist, upon 
the license of a distiller. It will be time 
enough to determine that question when it 
arises and is properly before us. 

The judgment is reversed, and the record 
with this opinion, setting forth the causes 
of reversal, is remanded to the Court of 
Quarter Sessions of Fayette County for 
further proceedings. 
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C. p. OF BEDFORD COUNTY. 

John W. Imler vs. Jesse Hooser, et al. 

Justice of the Peace — Appeals from 
judgment of — When time for appeid 



begins — Act 
P. L. IS. 



of March 27, 1877— 



Since the Act of March, 1877, was passed, the 
tune for appeal from the judgment of a justice 
begins to run at the end of ten days from final 
hearing, at which time judgment is required to 
be entered by the justice. 

The parties to the suit are obliged to know the 
law and i)resume that judgment will be entered 
accordingly, and it is not the duty of the justice 
to give them formal notice of the entry of judg- 
ment. 

Rule on plaintiff to show cause why ap- 
peal should not he entered. 

Novemher 19, 188^, the defendant, 
Houser, filed a petition setting forth that 
judgment was entered against him for 8101 
and costs, that he was present at the trial, 
that judgment was not given just then, 
that he was not subsequently notified of 
the fact that judgment was given against 
him until the twenty days for taking the 
appeal had expired, and that he made the 
earliest possible application he could to file 
his appeal. 

The answer of Imler stated, that judg- 
ment was entered by the Justice W. C 
Smith on the same day that the trial was 
had, that neither the justice nor any one 
else promised to give notice of the entry 
,of the judgment, and that it was no fault of 
the justice that the appeal was not taken 
in time. 

J, M, Peynolds, for the rule, claimed 
that the time for the appeal began when 
the defendant first received notice of the 
entry of the judgment against him by the 
justice. 

J. B. Cess^taj contra, in reply said, this 



may be the former rule, but now, since 
the act of March 27, 1877, the law is dif- 
ferent. This Act provides that justices 
shall enter judgment within ten days from 
the final hearing. The law presumes that 
the justice will perform his duty. The 
defendant was obliged to know the law, 
and presume that tlie justice would obey it. 

By the Court. We are inclined to 
the view that the defendant is in time, as 
he took his appeal within twenty days 
after he received notice of the entering of 
the judgment, but we will hold tliis case 
under further examination. 

April 4, 1884, opinion by Baer, P. J. 

The rule in this case must be discharged. 
Under the act of Assembly, the time for 
appeal began to run at the end of ten days 
from final hearing. 

Rule discharged. 

Note. — For contrary opinion see Bower vs. 
Stum, 1 Lancaster Law Review, 19. 



C. P. OF DAUPHIN COUNTY. 

Oommonwealth vs. John T. Griffith, late 
Treasurer of Luzerne County. 

State tax upon Count j/ Indebtedness — 
Liabilitu of County Treasurer — Duty 
of County Auditors — Conclusiveness 
of County Auditor^ s lieport. 

The county is not liable for the state tax upon 
its indebtedness. The duty of assessing and col- 
lecting the same is imposed upon the County 
Treasurer as the agent of the state, and it is no 
defense to a settlement, otherwise good, against 
him for this tax, that he did not have the money, 
which it was not only his duty, but also within 
his power, to collect. 

The accounts of a County Treasurer with the 
Commonwealtli must be settled by the County 
Auditors, and not by the Auditor General and 
State Treasui-er, and such settlement unapi)ealed 
from is conclusive upon the Commcmwealth, as 
well as upon the county and the officer. 

Appeal from the settlement of the Audi- 
tor General and State Treasurer. 

No. 10, April Tenn, 1884. 

XjCivis C. Cassidy, Attorney General, 
Robert Snodgrass, Deputy Attorney 
General, for the Commonwealth. 

Benj. M. Nead, 

Creorge Kunkely for the Defendant. 

Opinion by MePherson. 
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This case was tried "without a jury under 
the act of 1874. We find the following 
facts to be established : 

1. The defendant was treasurer of 
Luzerne County during the years 1879, 
1880 and 1881. 

2. The state tax on the indebtedness of 
that county, less the County Treasurer's 
commission thereon, was for the year 1879, 
$389.12, for the year 1880, $353.40 and 
for the year 1881, §324.90. This tax 
was not retained by the defendant from the 
holders of said indebtedness when the inter- 
est thereon was paid, for the reason that 
the county had agreed to pay all taxes as- 
sessed upon its loans. 

3. The accounts of the defendant with 
the Commonwealth for the years 1879, 
1880 and 1881, have been settled by the 
Auditors of Luzerne County. In their 
report in the year 1879, the Auditors 
found that the defendant had in his hands 
the sum of $389.12 applicable to the state 
tax for that year on the loans of the county. 
This sum was not paid to the Common- 
wealth by the defendant, and was carried 
over and charged as a balance from his ac- 
count of 1879, in the Auditor's report upon 
his account for 1880. In this report, viz., 
from 1880, the defendant was also charged 
with the state tax or loans for that year, 
and wa>s then credited with a sum equal to 
the tax for both 1879 and 1880, this sum 
being transferred to the general account of 
the county's receipts and expenditures, and 
there charged against the defendant. For 
the years 1879 and 1880, therefore, noth- 
ing appeared to be due to the Common- 
wealth from the defendant on account of 
the tax on county loans. In the Auditor's 
report for the year 1881, no charge was 
made against the defendant on account of 
this tax. No appeal was taken by the 
Commonwealth from any of these reports. 

4. The settlement in suit includes the 
said items $389.12, $353.40 and $324.90, 
and $48.09 due on another account. This 
latter sum, $48.09 was paid when the ap- 
peal was taken. The money sued for is 
not actually in the defendant's hands. 

Our conclusions of law are as follows : 
The dcfcpdant asks ns to say, thai the 
Commonwealth cannot recover. 



1st. Because this settlement ought to 
have been made against the county of 
Luzerne, instead of against himself as treas- 
urer; and 

2d. Because the auditor's reports have 
found that the defendant is not indebted to 
the Commonwealth on account of this tax, 
and no appeal therefrom has been taken. 

The first objection is not sound. No 
duty rests upon the County, by reason of 
its nature or the ordinary purposes of its 
creation, to collect taxes for the State ; and 
still less does a duty rest upon the' county 
to* advance to the State in the first instance 
*taxes which are properly due from individ- 
ual citizens. Both duties may no doubt 
be imposed by statute, but without legisla- 
tion they need not be assumed. The State 
often uses municipal machinery for its own 
purposes; but where duties to the State 
are imposed upon county officials, the 
county itself is ordinarily not liable for 
their neglect or failure. Those who do 
work for the State are as to that her agents, 
and the fact that they are also the county's 
agents for other purposes cannot of itself 
involve the county in their business with 
the State. As to a certain kind of state 
tax, viz : that upon personal property un- 
der § 32 of the Act of 1844 (Jb>. L., 497), 
the county is primarily liable. Schuyl- 
kill Co. V8. Com., 12 Cas., 524; Hughes 
vs. Com., 12 Wr;, 66. But this is only 
because it is expressly made liable by sub- 
sequent sections of the Act. We have 
been referred to no statute imposing such 
a liability on the county for the tax on 
municipal loans ; on the contrary § 42 of 
the Act of 1844, (P. L. 501), which re- 
quires the treasurer to retain it, deals only 
with him and says nothing about the county. 
Moreover, this section has been declared 
in Com. vs. Lehigh Val. R. R. Co., 13 W. 
N. C, 477, to "contain within itself abun- 
dant machinery for its own enforcement," 
and to withdraw municipal bonds fi*om the 
ordinary methods of assessment and collec- 
tion pursued under previous sections of the 
Act. The conclusion seems to follow that, 
while the Act of 1844 makes the county 
primarily liable for the general tax on per- 
sonal property, which i«^ asses^^ed and col- 
Iccictl i>y the ordinary metliods above men- 
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tioned, it has made no such pmvision con- 
cerning the tax on municipal bondsy but 
has put that matter into the hands of the 
county treasurer as the agent of the State. 
We do not decide the question, whether 
the county's agreement with the holders of 
its bonds has made it also liable for this 
tax, and refer to it only to prevent the con- 
clusion that we have in any way passed 
upon it in this opinion. 

The defendant, at least, is liable for this 
tax, and could not defend either upon the 
ground that the tax was not actually in his 
hands, or that the county had agreed to 
pay it in relief of the holders. The 
county could not, of course, contract away 
the right of the Commonwealth to tax 
these bonds in the hands of the holders, and 
the defendant's plain duty therefore was 
either, as the agent of the state, to disre- 
gard the county's agreement andlretain the 
tax as the law requires, or, as th^ agent of 
the county, to carry out its agreement and 
set apart the tax for the state out of the 
general funds of the county. It would 
certainly bo no defence to a settlement, 
orherwise good, that he did not have the 
money which it was not only his duty, but 
also within his power, to collect. 

The second objection, however, is fatal 
to the Commonwealth's claims. It is well 
settled that the accounts of the county 
treasurer with the Commonwealth must be 
settled by the county auditors. Act of 
1834, P. L. 546, §§49, 57, 59: Common- 
wealth V8. Laub, 8 W. & S., 435; Glat- 
felter vs. Commonwealth, 24 Sm. 74. And 
it is equally well settled that the auditor's 
report, unappealed from, is conclusive upon 
the Commonwealth as well as upon the 
county and the oflBcer. Porter rf. Direc- 
tors, 6 Har. 144; Northampton Co. vs. 
Yohe, 12 Harris, 305 ; Blackmore vs. Al- 
legheny, P. F. S., 160; Glatfelter vs. 
Com., 24 P. F. S., 74; Com. vs. Knox, 
1 Penny, 478. That is the state of affairs 
here ; the auditors have reported tliat the 
defendant owes the Commonwealth nothing 
for tax on county loans for 1879, 1880 and 
1881, and the Commonwealth has acqui- 
esced in their finding. As long as the 
Act of 18o4 is in force, we can only hold 
that their report is WwA uiilcss an appeal is 



taken and, as a necessary corollary there- 
from, that a settlement for this tax against 
the county treasurer by the Auditor Gen- 
eral and State Treasurer must stand upon 
the report, or fail to stand at all. The in- 
convenience of this method of settling ac- 
counts of county treasurei-s with the Com- 
monwealth was anticipated by Justice Ser- 
geant as long ago as 1842, Com. vs. Laub, 
3 W. & S., 435, and we may be permitted 
to endorse what was there said, and to ex- 
press the hope that the accounting depart- 
ments may soon be given power to deal 
directly with this important class of the 
State's collectors. 

It remains to say a word concerning the 
tax for 1879. If the auditor's report for 
that year stood alone, the defendant's lia- 
bility for this tax, at least, would be un- 
doubted. But it does not stand alone. 
The tax for 1879 was properly carried for- 
ward as a balance into the defendant's 
account for 1880, and the credit allowed 
by the auditors of that account cei'tainly 
made a prima facie case against the con- 
tinuance of his liability for the tax of 
either year. The report for 1879 was not 
opened or revised by the auditors of 1880 ; 
but a balance appearing thereon was car- 
ried over in the usual way to the account 
of the succeeding year, and was there dis- 
posed of and accounted for. The report 
for 1880 necessarily included this balance 
and unappealed from, was conclusive as to 
that, as well as to the matters relating to 
1880 particularly. Porter vs. Directors, 
6 Har. 144.. Why this money was refused 
to the Commonwealth we do not know, nor 
is it material as the matter stands ; the 
facts remain that it was refused, and that 
this judgment of a competent tribunal has 
not been reversed. 

We direct judgment to be entered for 
the defendant, if exceptions are not filed 
as required by law. 
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O. C. OF LANCASTER COUNTY. 
John H. Harman's Estate. 

Decedent^ s Estate — Letters of AdmimS' 
. tration — Tlevoratioii of — Widow^s nom- 
mee entitled to — Xon-resideyits, 

A register of wills cannot disregard the rights 
of a widow to have letters of administration 
granted to her or her appointee on her husband's 
estate, even though both are non-residents of this 
Commonwealth. 

The appellant in this case being a total 
stranger and without any interest in the dece- 
dent's estate except as to the creditors he claims 
to represent, is therefore not in a position to ob- 
ject to the granting of letters to a non-resident 
nominated by the widow. 

The facts of tliis case are fully set forth 
in the opinion of the court. 

IL G, Smithy for G. C. Kennedy, cites 
as to who is entitled to administration. 

Purdon'a Diirost, vol. 1. p. 410, Sec. 
27. 

Executoi^, administrators, etc., removing 
from the state to be discharged. 

Purdon's Digest, vol. 1, p. 409, Sec. 21 
(Act of :\lar. 15. 1882, Sec. 27). 

As to non-residence, etc. 

Sarkie's Appeal, 2 BaiT, 157. 

Sharpe's Appeal, Xorris, 108. 

Scott on Intestate Law, pages 2i)-30-32. 

Exercise of sound discretion bv the Reo;- 
ister presumed. 

AVood^s Appeal, 5 P. F. S., 882.. 

Tiiose having most interest are most fit 
to be administrators. 

Scott on Intestate Law, jjage 29. 

Ellmaker Estate, 4 \V., 84."^ 

D. (jr. J\sJtJenian^ contra, cites Jones 
appeal, 10 W. N. C, 249, and also refei-s 
to the cases therein mentioned. 

May 10, 1884, Opinion by Patterson, A. 
L. J. 

It seems the Register of Wills granted 
letters of administration to G. C. Kennedy 
in the above decedent's estate without any 
notice whatever to the next of kin of the 
deceased. 

The decedent's widow, Fannie B. Har- 
man, and four children, survive him. Sub- 



sequent to the granting of said letters the 
said widow presented her petition to the 
Register, representing that said officer has 
granted letters of administration to said 
Kennedy improvidently and without notice 
t(5 her, and tliat she had not before applied 
for letters because there was no necessity 
therefor, there being up to within a very 
short time ago no apparent estate of the 
said decedent in Pennsylvania, so far as 
she knew ; and asking that the letters so 
granted to Kennedy be revoked, and tliat 
letters of administration on her said hus- 
band's estate be granted to her eldest son, 
Daniel M. llarman, of Baltimore, in the 
State of Maryland, she renouncing her 
right to such letters in favor of her said 
son. Thereupon, after due citation and 
notice to Kennedy and hearing had, the 
Register did, on September 27, 1888, re- 
voke the letters of administration gmnted 
to said Kennedy on August 18, 1888. 

From said hearing and revocation by 
tlie Register this appeal is taken by the 
said Kennedy. 

Upon argument, numerous authorities 
were cited and discussed by the counsel. 

The cases bearing on the subject are far 
from uniform, and not easily reconcilable 
with each other. We will not attempt 
here to reconcile or -point out their disthi- 
guishing features. The appellant in this 
case is a total stranger and without any in- 
terest in the decedent's estate except as to 
the creditors he claims to represent. "Such 
stranger," the Supreme Court has held in 
a late case (Jones Appeal, 10 "W. X. C, 
249) "is not in a position to object to the 
granting of letters to a non-resident. The 
objection can be made oiJy by a party in 
interest." 

In the same case, the Court below said, 
" I feel very confident that no case can be 
found where it has been held that the Reg- 
ister is at liberty to disregard the clearly 
expressed wishes of the parties preferred 
by the law and entitled to the estate, 
whether they be residents of this Common- 
wealth or beyond its borders, and grant 
letters to a total stranger." On appeal 
from the decree of the Court below to the 
Supreme Court, the latter Court, on March 
14, 1881, say, "We affirm this decree 
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upon the opinion of the learned President 
of the Court below." 

The facts in the case just quoted are 
identical with the case now before us, and, 
we think, distinctly rules it. 

We therefore dismiss the appeal in this 
case, taken from the decision of the Reg- 
ister of Wills, revoking the letters of ad- 
ministration granted to the appellant, G. C. 
Kennedy, on August 18, 1888, and order 
the said appellant to pay the costs of this 
appeal. ' 



CIRCUIT COURT, UNITED STATES. 

Western District of Pennsylvania . 

James McCullough, Jr. vs. Henry Large, 
et. al. 

Jllnskt/ in bonded ivareJwKse — N^ot liable 
to execution in a writ of fi. fa. — Sec- 
tion GJf3 of the Uevised Statutes — Jur- 
iadiction of the Circuit C>nirt, . 

"Whisky deposited in a bonded warehouse of 
the United States, and hekl therein lor internal 
revenue tax due the frr)vcmment, is virtually in 
the possession of the United States ; and a sher- 
iif has no right to enter such warehouse and 
seize in execution such whisky as the property 
of the defendant in a writ oi fieri f actus in his 
bands, even though he may oft'er to pay the tax. 

A rule ui>on a United States internal revenue 
collector granted by a State court upon the pe- 
tition of the sheriff to show cause why an attach- 
ment should not issue against liim for contempt 
of the process of said court in refusing to per- 
mit the sheriff to enter a bonded warehouse of 
the United States and seize in execution whisky 
held therein for internal revenue tax, is a "civil 
suit" removable into the United States Circuit 
Court under section 643 of the Revised Statutes. 

"Where a cause is removable under said section 
643, the jurisdiction of the Circuit Court attaches 
upon the filing therein of a proper petition, and 
upon the delivery of the prescribed process issued 
to the State court the jurisdiction of the latter 
court is wholly divested, so that its subseciuent 
orders are coram nonjudice and void. 

I 

In re petition of William McCallin, slier- j 

iff of Allegheny county, for a rule upon | 

Frank P. Case, U. S. collector of interaal ! 

revenue, etc. 

Before Bradley and Acheson^ J J. 

Opinion by Achesoiij J, Filed May 23, 
1884. 

William McCallin, sheriff of Allegheny 
county, presented his petition to the Court 



of Common Pleas No. 2 of said county, 
setting forth that Henry Large, the de- 
fendant in a writ of fieri facias issued out 
of said court, was the owner of about 300 
barrels of whisky subject to an internal 
revenue tax of ninety cents per gallon due 
the United States, stored in a certain ware- 
house on his premises, which he (the sher- 
iff) by virtue of said writ was proceeding 
to seize and take in execution when he was 
hindered and prevented by Frank P. Case, 
collector of internal revenue for the 22d 
Collection District of Pennsylvania, who 
refused to permit him to enter said ware- 
house to levy upon, seize and remove said 
whisky, although by direction of James 
ilcCullough, the plaintiff in the writ, the 
sheriff offered to pay to the collector the 
government taxes and liens against the 
same, which the collector refused to re- 
ceive ; and the petition concluded with the 
prayer that the court grant a rule upon the 
said Frank P. Case to show cause why an 
attachment should not issue {igainst him 
for contempt of the process of the court, 
and for obstructing and interfering with 
the sheriff while engaged in executing said 
process, and that he (the sheriff) might 
have such remedy and relief in the prem- 
ises as to right and justice might appertain. 

Thereupon the court made the following 
order : 

"And now, February 23, 1884, the 
within petition presented, considered and 
ordered to be filed ; and on motion of John 
Barton and W. C. Moreland, attorneys for 
James McCullough, Jr., and William Mc- 
Callin, sheriff, the court does order and 
grant a rule on Frank P. Case to appear 
and answer said petition, and to show cause 
why an attachment should not issue against 
him for contempt of the process of this 
court for obstructing the sheriff of said 
county in the execution of its process ; said 
rule returnable on Saturday, March 8, 1884, 
at 10 a. m. 

On March 5, 1884, Mr. Case presented 
his petition in this court under section 643 
of the Revised Statutes, which provides for 
the removal into the Circuit Court of the 
United States for the proper district of 
"any civil suit" or criminal prosecution 
commenced in any court of a State against 
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any oflScer appointed under or acting by 
authority of any revenue law of the United 
States, on account of any act done under 
color of his office or of any such law, or on 
account of any right, title or authority 
claimed by such officer under any such law. 
This petition being strictly confonriable to 
the statute, this court, as thereby directed, 
issued a writ of certiorari (which was duly 
delivered) to the said Court of Comnjon 
Pleas, requiring it to send to the Circuit 
Court the record and proceedings in the 
said cause against the collector. With the 
requirement of the writ of certiorari the 
Court of Common Pleas has failed to com- 
ply, nor has it made any return to the writ. 
We need scarcely say, however, that in a 
case removable under the statute, the juris- 
diction of the Circuit Court attaches upon 
the filing therein of a proper petition, and 
upon the due delivery of the prescribed pro- 
cess issued to the State Court, the jurisdic- 
tion of the latter court is w^holly divested, so 
that its subsequent orders are coram non 
judice and void : Davis vs. South Carolina, 
107 U. S., 597. 

That the proceeding here against the 
collector is a "civil suit" removable under 
section 643, R. S., is entirely clear : Wes- 
ton t?«. The City Council of Charleston, 2 
Peters, 449, 464. Defining a "suit" 
within the meaning of the Judiciary Act of 
1789, Chief Justice Marshall there says : 
"The term is certainly a very comprehen- 
sive one, and is understood to apply to any 
proceeding in a court of justice, by which 
an individual pursues that remedy in a 
court of justice which the law affords him. 
The modes of proceeding may be various, 
but if a right is litigated' between parties 
in a court of justice, the proceeding by 
which the decision of the court is sought is 
a suit." 

An authenticated copy of the record and 
proceedings in the Court of Common Pleas 
has been filed (as authorized by the statute) 
in this court by the collector, who has also 
here filed his answer to the petition of the 
sheriff and to tne rule to show cause. 

It appears that the warehouse in which 
the whisky in question was and is stored is 
a distillery warehouse under section 3271 of 
the Revised Statutes, and, with its contents. 



subject to the provisions of that and other 
sections of Title XXXV— " Internal Rev- 
enue," and of the amendatory Act ap- 
proved May 28, 1880, 21 Stat. L., 145. 
It is a bonded warehouse of the United 
States under the direction and control of 
the said Frank P. Case, the collector of 
the district, and in charge of the internal 
revenue storekeeper assigned thereto. The 
entry for deposit in such warehouse is to 
be made by the distiller or owner of the 
distilled spirits under oath, specifying the 
kinds of spirits, the whole number of pack- 
ages, the marks and serial numbers thereon 
and other particulars. Section 3294 of the 
Revised Statutes, as amended by the Act 
of March 1, 1879, 20 Stat. L., 337, and 
section 5 of the Act of May 28, 1880, 21 
Stat. L., 146, regulates the withdrawal of 
spirits from the warehouse on the payment 
of the tax thereon. Such withdrawal can 
only be made on application to the proper 
collector on making a withdrawal entry in 
duplicate in a prescribed form. Such entry 
must specify the whole number of casks or 
packages, with the miarks and serial num- 
bers thereon, the number of gauge or wine 
gallons, and of proof gallons and taxable 
gallons, and the amount of the tax on the 
distilled spirits contained in them, at the 
time they were deposited in the distillery 
warehouse ; and said entry must also speci- 
fy the number of gauge or wine gallons, 
and of proof gallons and of taxable gallons 
contained in said casks or packages at the 
time application shall be made for the with- 
drawal thereof, all of which must be verified 
by the oath of the person making such 
entry ; and the removal is to be made upon 
the order of the collector addressed to the 
store-keeper in charge, and after the gaug- 
ing, stamping and branding of the casks 
by United States officials : Sec. 3295. 

These sections, 'sve think, preclude the 
exercise by the sheriff of the authority 
claimed by him here. It is plain that such 
officer cannot make the sworn withdrawal 
entry required by the statute, and, in fact, 
in the present instance the sheriff did not 
propose so to do. We find no provision in 
any part of the internal revenue laws giving 
countenance to the idea that a sheriff has a 
right to enter a bonded warehouse ©f the 
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United States and seize spirits held therein 
for government tax as the property of the 
defendant in an execution in his hands, 
even though he may offer to pay the tax. 

Our conclusion that the whisky in ques- 
tion was not liable to seizure by the sheriff 
is well sustained by adjudged cases. In 
Harris vs. Dennie, 3 Peters, 292, the Su- 
preme Court held that the United Stiites 
having a lien ort imported goods for the 
payment of duties accruing on them and 
not secured by bond, and being entitled to 
the custody of them from the time of their 
arrival in port until the duties are paid or 
secured, an attachment thereof by a State 
officer is an interference with such lien and 
right to custody, and being repugnant to 
the laws of the United States, is void. 
There, at the time of the attachment, the 
sheriff offered to give security for the 
duties, which the collector declined accept- 
ing. In Fisher vs. Daudistal, 9 Fed. Rep., 
145, a writ of foreign attachment from a 
State court was served on the United States 
collector at the port of Philadelphia, and 
the attaching creditor tendered him the 
duties on the imported goods sought to be 
reached, which tender was declined. There- 
upon the court from which the attachment 
issued, granted a rule upon the collector to 
show cause why he should not receive the 
duties and surrender the goods into the 
custody of the court. The case having 
been removed unto the United States Cir- 
cuit Court was argued before Judges Mc- 
Kennan and Butler, and the service of 
the attachment as to the collector set aside, 
on the ground that it would not lie against 
him in respect to goods of the defendant 
held for duties. The present case is not 
distinguishable in principle from those 
above cited. The whisky in question was 
virtually in the possession of the United 
States — held for internal revenue taxes — 
and the sheriff could not rightfully disturb 
that possession. The collector, therefore, 
was guilty of no contemjit or unlawful ob- 
struction of the process of the Court of 
Common Pleas when he refused to permit 
the sheriff tb enter the bonded warehouse 
of the United States and make the pro- 
po«ed low. 

>lr. .Jiisricc Duadley authorizes me to 



say that he concurs in this opinion and in 
the following order: 

And now. May 23, 1884, this cause 
having been heard and duly considered by 
the court, the rule granted by the Court of 
Common Pleas No. 2, of Allegheny county, 
Pennsylvania, upon Frank P. Case, United 
States collector of internal revenue, to 
show cause why an attachment should not 
issue against him, etc., is discharged, and 
it is ordered, adjudged and decreed that 
the aforesaid petition of William McCallin, 
sheriff of said county, be dismissed at his 
costs. 

By the Court. 



S^^^^ 4 §^H^' 



Oommonwealt^ vs. Butt. 

Error to the Court op Quarter Sessions 
OP Washington County. 

Errors and appeals — Crinmial law — 
Proserntion for perjiLry — What is final 
judgment — When writ of error can be 
taken. 

Where in a prosecution for perjury the 
case in the Court below was not dismissed 
by a nolle prosequi^ but was suspended by 
entering a stet^ a writ of error will be 
(quashed, as the case had not reached a 
final judgment. 

The defendant was prosecuted for per- 
jury, and after a true bill had been found 
against him by the grand jury, he filed a 
petition, with the consent of the prosecu- 
tion, for the entry of a stet of all further 
proceedings under the indictment. The 
Court granted the petition, and this writ of 
error was then sued out. 

Held. That the ordering of a stet was 
not a final judgment, and that the question 
could not therefore be reviewed on a writ 
of error. 

Writ quashed. 

Opinion by Mercur, C. J. 

41 Legal Intel., 195. 
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Brown vs. Henry. 

Error to the Court of Common Pleas 
Xo. 3 of Philadelphia County. 

Mart (/age — Entry of satisfaction by 
mistake — innocent purchaser of mort- 
yaged premises. 

A. entered satisfaction of record on a 
mortgage by mistake, and subsequently 
the mortgaged premises passed into the 
hands of an innocent purchaser. On 
a scire facias upon the mortgage the 
terre tenant defended on the ground that 
it had been satisfied of record before 
he ' purchased the property, that he had 
been furnished by the Recorder of 
Deeds with a clean search, and that he 
had paid the full value of the premises. 

Ileld^ That the entry was not an actual 
satisfaction of the mortgage, and that the 
act of the Recorder in giving his permission 
to enter satisfaction was not a judicial act. 
Judgment affirmed. 

Opinion bv Paxson, J. 

41 Legal Intel., 195. 



C. P. NO. 1 OF PHILADELPHIA COUNTY. 
Schsecterlein ts. Knabe. 

BiUs and notes — Indorsement of credits 
— Statute of Limitations — Affidavit of 
defence law — InsvfUciency of copy 
fled — Items of credit indorsed are not 
part of a promissory note, arid do not 
require to he dniied in an affidavit of 
defence setting up the Statute of Limi- 
tations, 

Rule for judgment for want of a suffi- 
cient affidavit of defence. 

Assumpsit on a promissory note dated 
March 29, 1876, payable in twelve mouths, 
and signed by defendant, on which (as ap- 
peared by the copy filed) two credits were 
endorsed, one March 31, 1877, and the 
other May 18, 1878. 

The affidavit of defence set up, ititer 
alia, the statute of limitation, and denied 
the sufficiency of the copy filed ; but the 
affidavit contained no averment that defend- 
ant never paid the sums credited. 

Hill man, for the rule. 

An affidavit for the defence should dis- 



tinctly and positively aver every fact 
necessary to constitute a defence . Nothing 
should be left to inference. 

Brick vs. Coster, 4 W. & S., 494. 

Peck vs. Jones, 20 P. F. S. 83. 

Harris vs. Mason, 2 Miles, 270. 

This affidavit is insufficient, because it 
contains no averment that defendant never 
paid the sums credited. 

//. K. Fox^ contra. 

Such an averment is unnecessary, because 
the credits are not part of the instrument 
in suit, and will not take the case out of 
tlie statute unless proved. 

Addams vs. Sitzinger, 1 W & S., 243. 

Cremer's estate, 5 Id., 831. 

Schafier vs. SchaiFer, 5 Wr., 51. 

GuiUou vs. Perry, 1 W. N. C, 39. 

Kinsloe vs. Baugh, Id., 147. 

Rowe vs. Atwater, Id., 149. 

Hull vs. Mooney, 5 Id., 511. 

Newton vs. Smith, G Id., 56. 

February 10, 1884, oj)inion by Pierce, 
J . 

Rule discharged. 



O. C. Of Philadelphia County. 

Estate pf Richard H. Walker. 

Orphan s court — G-uardian and Ward- 
Statute of limitation Laches and 

presumption (f paymott. 

The statute of limitations cannot be inter- 
posed by a guardian to the demand for an 
account because the benefit of that statute 
does not apply to a trustee. But a pre- 
sumption at settlement and payment analo- 
gous in its effects to the bar of the statute 
and ([uite as effectual for his protection 
arises from gross laches in the ward prose- 
cuting his rights and lapse of time. 

A ward who attains full age is as com- 
petent to deal with his property as the 
guardian, and his neglect to, claim his rights 
therein will amount in time to a confession 
that no right had been withheld from him. 

2 Story's Equity, 904; Gross' Appeal, 
2 Harris, 463. 

May 24, 1884. Opinion by Ashmead, 

41 Leg. Int. 214. 
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C. p. OF LANCASTER COUNTY. 

City of Lancaster vs. Abram Hirsh. 

Aldermen — Certiorari — Ordinance — 
Penalty — Action for^ what must ap- 
pear of record. 

On certiorari the defendant cannot by deposi- 
tions prove that the summons was originally 
issued in the name of one person, and that after- 
wards the reeoid was changed by the magis- 
trate. Such depositions have no potency, and 
cannot be considered. 

When an action is brought to recover a pen- 
alty for violation of an ordinance of a municipal 
corporation, the record of the magistrate must 
show what the ordinance is — that is, the sub- 
stance of it, so that the court may detennine 
whether the magistrate had jurisdiction ; and if 
not in haec verha^W, should at least be designated 
by section, or date of passage. 

The court cannot take judicial notice of an 
ordinance of a city, in case of a certiorari of a 
judgment given by an alderman for a penalty, 
unless the transcript of the alderman sets forth 
Baid ordinance with sufficient clearness and pre- 
cision to leave no doubt that the suit was 
brought under the ordinance. 

Whenever the penalty inflicted by the ordi- 
nance goes in part to the informer and part to 
the city, the mformer should be named as plain- 
tiff, suing for himself as well as the city. 

October Term, 1883 ; No. 32. 
Certiorari. 

On September 7, 1883, suit was brought 
against Abram Hirshjthe defendant, before 
A. K. Spurrier, Esq., an alderman of the 
city of Lancaster, for the recovery of a 
penalty for violation of the ordinances of 
the said city of Lancaster. The Maxim 
Electric Light Company entered into a 
contract with the city of Lancaster to light 
the said city with electric light for the pe- 
riod of one year, and in pursuance of that 
Contract The Maxim Electric Light Com- 
pany erected poles for their wires, one of 
which was placed upon the premises of the 
defendant, situated on North Duke street. 



without his consent. The defendant cut 
down this pole, whereupon the plaintiff 
brought suit against him as above stated. 
On September 14th, 1883, a hearing was 
had, and judgment was rendered by the 
alderman for plaintiff for the sum of $10 
and costs. Counsel for defendant then had 
this certiorari issued, and filed the follow- 
ing exceptions to the record of the alder- 
man, viz. : 

1st. The suit was originally brought in 
the name of " Andrew Eicholtz, who sues 
as well for himself as for the city of Lan- 
caster, r«. Abram Hirsh." The defendant 
appeared to the action as thus brought. 
After judgment had been rendered, the 
alderman changed the caption of the suit, 
so as to make the plaintiff the city of Lan- 
caster, and changed the record to corres- 
pond with the change of the name of the 
plaintiff. 

2d. The action as brought, and in which 
judgment was rendered, was a qui tain ac- 
tion, and as such cannot be sustained, be- 
cause forbidden by the act of assembly. 

3d. The action, as appears by the rec- 
ord returned, is a ''plea of violation of 
city ordinances." There is no such action 
known to the law. 

4th. There is no ordinance of the city 
of Lancaster that forbids the cutting down 
of a pole by the defendant which has been 
erected on his premises without his consent 
by, or by the authority of, the Maxim 
Electric Light Company, the city of Lan- 
caster, or any other person. If there is, 
it is unauthorized by law. 

5th. Defendant did not violate the pro- 
visions of the ordinance of the city of Lan- 
caster, Sec. 3, of March 11, 1868, or any 
other ordinance by cutting down, or caus- 
ing to be cut down, an electric light pole 
erected on his premises, without his con- 
sent, by the authority of the plaintiff as 
originally named, or of the Maxim Elec- 
tric Light Company, or of the city of Lan- 
caster, or of any other peraon. 

6th. The ordinance upon which suit is 
brought is not set out on the record, and 
therefore the judgment cannot be sustained. 

D. 6r. UsJileman for Defendant. 

J. W. Johnson J City Solicitor, contra. 
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May 81, 1884. Opinion by Patterson; 
A.L.J. 

All that is examinable on ^certiorari is 
the transcript or record of the alderman 
and justice of the peace. That will now 
demand our consideration. 

What the caption was in this suit, or the 
party plaintiff used in the original sum- 
mons, was a question of dispute, since the 
same came into court under the writ of 
certiorari. The parties took depositions 
on that point, and read them on the argu- 
ment, but on the face of the record, re- 
turned by the alderman, they have no po- 
tency and cannot be considered. 

The alderman certifies that he sends up 
to this court the proceedings — the plea, all 
things touching the same, so full and entire 
as before him they remain, and it stands 
thus: — 

City of Lancaster, 1 Summons in civil suit for 
Penn'a, I a penalty for violation 

tj«. I of City Ordinances not 

Abraham Hirbh. J exceeding $300. 

The 1st exception therefore is not sus- 
tained. 

The action in this case, whether or not 
sustainable, because of it being a qui tarn 
action, if brought for violation of Sec. 3 
of Ordinance of 4th of January, 1825 
(under head of " Lamps," page 92 of Or- 
dinance Book), the only ordinance or sec- 
tion, we can discover, which seems to have 
any reference to the act charged to have 
been committed by the defendant ; the pen- 
alty inflicted by said section going in part 
to the informer and part to the city, the 
informer should have been named as plain- 
tiff, suing for himself as well as for the 
city of Lancaster. 

The alderman's transcript recites that 
defendant *' has violated the provisions of 
the City Ordinance, Sec. 3, of March 11, 
1868, by having cut down or caused to be 
cut down an electric light pole erected on 
North Duke street, in said city, by author- 
ity of plaintiff (the city of Lancaster), for 
the purpose of lighting the streets of said 
city." 

Now it has been held that in a qui tarn 
action before an alderman for the violation 
of an ordinance, the record must show 
what the ordinance is — ^the substance of it 



at least, enough for the court to determine 
that he h^d jurisdiction — if not in haee 
verba^ should be designated by number, 
section, or date of passage. Frailey vi. 
Sparks, 2 Parson's Select Caaes 232. 

In all those particulars ruled to be es- 
sentials the alderman's recoi'd is efttirelj 
wanting. The ordinance of Sec. 3d, of 
March 11, 1868, recited by the aldermaa 
as the ordinance violated, imposes no pen- 
alty for anything, but defines the duty of 
the liamp Committee in awarding supplies 
of coal oil, or other material for lighting, 
etc. The alderman must have misnumbered 
both the section and the date of the ordi- 
nance, and as he has failed to quote the 
ordinance or the substance of it under 
which he rendered his judgment, what is 
there, that appears, by which the court caa 
determine the jurisdiction of the alderman 
or the law of the case ? The alderman 
has indeed shown enough on his transcript 
to induce us to doubt, but nothing on which 
we can pronounce with certainty, the whole 
record being slovenly and defective. 

If it was clear that the judgment ren- 
dered by the alderman was rendered under 
the 3d section of the ordinance of 4th of 
January, 1825, the words recited by him, 
to wit, "cut down an electric light pole 
erected for the purpose of lighting the 
streets of said city," might possibly be 
construed to cover this case. For that 
section of said ordinance reads, " If any 
person or persons shall wilfully or care- 
lessly break, throw down or destroy any 
lamp, lamp post, iron or fixture of the 
lamps set up to light the streets and alleys 
of the city, etc." But the 3rd section of 
that ordinance does not designate electric 
light poles, nor is the ordinance designated 
in the record of the alderman by being set 
out in words, or by number, or by date of 
passage ; and as the plaintiff in this action 
sued for a penalty, the ordinance, which- 
ever it may be, is penal in its character, 
and must be construed strictly, and must 
be set forth in the transcript of the alder- 
man with sufficient clearness and precision 
to leave no doubt, otherwise the judgment 
will be reversed on certiorari. The court 
cannot take judicial notice of a city ordi- 
nance. See Frailey vs. Sparks, 2 Parson's 
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Select Cases 232 ; Manayunk V9. Davis, 
Ibid 289 ; City ex rel Reichenbaum V8. 
Cohen, 13 W. N. C. 468 ; Shell V9. Citv, 
1 W. N. C. 636. 

It win follow from the foregoing that the 
exceptions 2d, 4th, 5th and 6th, must be 
sustained. 

The 3d exception remains to be noticed, 
viz. : "The action as appears by the record 
returned is a *plea of violation of city or- 
dinance.* There is no such action known to 
the law." That is the plea or action stated 
ia the alderman's record, and it cannot be 
sustained, and must prove fatal to these pro- 
ceedings. Frailey vs. Sparks, 2 Parson's 
Select Cases 232. A glance at the act of 
Assembly of 15th of April, 1835, Sec. 7, 
set forth in the Ordinance Book, under the 
head of "Fines and Forfeitures," will 
show that " all fines, penalties and forfeit- 
ures imposed by the ordinances, laws or 
regulations of the city, shall be recovered 
by action of debt," before the mayor or 
any of the aldermen of said city, that 
power being conferred on them by the Se- 
lect and Common Councils of the City of 
Lancaster, by virtue of the provisions of 
the Ist section of the act of Assembly of 
15th February, 1834. 

All this law and form of action appears 
in the " Book of Ordinances " of the city, 
under the proper heads, and should be read 
by the aldermen assuming to act in their 
official capacity. See pages 22,76 and 77. 

The courts are inclined, and under the 
decisions may presume much in favor of a 
record, to sustain the proceedings of an 
alderman or justice of the peace ; but in 
Uie case before us, the defects on the rec- 
ord are too frequent and glaring and can- 
not be sustained, and therefore the judg- 
ment must be reversed. 

Judgment reversed. 



C. P. OF MONTGOMERY COUNTY. 
Oommonwealtli vs. Frank. 

Licence tax — Auctioneers and Vendue 
Criers not liable — Covstruction of the 
Acts of 1780, 183^, 18^6 and 1873. 

Tax laws should be construed strictly against 
the State ; and taxpayers sbould have the bene- 
fit of the doubt if the meaning is doubtful. 



The Aet of t87S— P. L. 1874, 295— provides 
the mode of computation aad collection of tax 
from auctioneers, but does not imi>o8e a tax 
upon any who were before exempt. 

Auctioneers whose duties are confined to cry- 
ing vendues, such as were exempt from taxation 
by prior laws, are not requii'ed to take out a li- 
cense under the act of 1878. 

The Act of 20th June. 1873, P. L. 1874, 295, 
enacts *'That auctioneers shall be rated with 
merchandise brokers, and, in lieu of all commis- 
sions heretofoi*e directed to be paid by them, 
shall pay, in the same manner as brokers, a li- 
cense tax similar to that paid by said brokers 
and no other. Provided^ that no auctioneer's li- 
cense shall be issued for the city and county of 
Philadelphia, for a less sum than five hundred 
dollars ; and aU former lau€ and parts of laws at 
variance with this Aet, or prescribing other forms, 
sJiall he and are hereby repealed.^^ 

Case stated. 

The questioi) submitted to the Court by 
the case stated was whether the defendant, 
who is one of that class of auctioneers or 
vendue criers, who usually have some other 
occupation in addition, but who are often 
employed in their respective localities to 
cry vendues of real or personal property, 
is subject to the license tax under the Act 
of 26th June, 1873. ' 

J. F. Wanger for Plaintiff. 

Refers to Acts of 7th of April, 1832, 
P. L. 1831-2, 861 ; 6th of April, 1833, 
P. L. 1882-3, 170 ; 17th of April, 1846, 
P. L. 864 ; 26th of March, 1863, P. L. 
242 ; 26th of June, 1873, P. L. 1874, 295. 

Wm, F. Dannelwwer for Defendant. 

All legislation has been special, since 
the Act of 26th of November, 1779, 1 
Sm. Laws, 511, note h, regulating auctions, 
which expired by its own limitation. The 
Act of 1832, expressly exempts from its 
operations the class of goods specified in 
the case stated. Numerous special Acts 
contain the same provision. 

The Act of 1873 waa passed, not to 
bring under the prohibition of the law new 
subjects, but to provide a uniform method 
of collecting commissions. Commonwealth 
vs. Cotton, 1 Chester Co. R. 1, 77. 

January 5, 1884. Opinion by Boyer, 
P.J. 

If the Act (1878) in question was in- 
tended to create a new class of taxable 
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auctioneers, or, in other words, to embrace 
those not taxable under previous laws, the 
word "Auctioneer" may be understood 
as sufficiently comprehensive to include the 
class of small rural vendue criers to which 
the defendant belongs, but who never here- 
tofore were regarded to take out a license. 

Was this the intention of the Act ? Or 
is the Act to be applied only to those 
classes of auctioneers who were taxable 
before its passage; and was its design 
simply to atfect the mode of computation 
and collection of the tax already imposed ? 

To solve this question intelligently, it is 
necessary to review briefly the previous 
courae of legislation upon the subject. It 
will appear from this that the policy of the 
law has been for many years uniformly to 
exclude from liability to taxation the class 
of auction-criers to which Ihe defendant 
belongs. They have no auction stores, are 
not the bailees of the goods consigned to 
them for sale, do not generally sell on 
commission, but are hired by the day 
or job. 

The legislation applied to auctioneers 
has not heretofore been general for the 
whole State, but is made up of many local 
acts applied to different counties, cities and 
towns, and enacted at various times. 

It will not be necessary for our purpose, 
however, to go farther back than the Act 
of April 7th, 1832, (P. L. 361,) entitled 
" An Act regulating auctions in the city of 
Lancaster," which contains the proviso of 
exemption afterwards applied to different 
localities throughout the 'State by various 
local acts, and ultimately the county of 
Montgomery . 

After enacting how, and upon what 
terms, auctioneers shall be appointed for 
Lancaster city, the 4th section of the Act 
provides as follows, viz : " Provided^ that 
nothing herein contained shall be so con- 
strued as tQ hinder or prevent the sale of 
horses, cattle, carriages, second-hand house- 
hold and kitchen furniture, farming uten- 
sils, and mechanics' tools, books, real estate, 
or the remains of the stock of deceased 
merchants, or of those who wish to close 
their business, or such sales as are author- 
ized by {Jie 4th section of an act passed 
the 23d day of September, 1780, entitled 



an act to alter and amend an act for the 
more effectual suppression of auctions and 
vendues, and to prohibit male persons ca- 
pable of bearing arms from being hawkers 
and peddlers." (The latter Act referred 
to by its 4th section authorized sales at 
auction by executors and administrators, 
and under the process of the courts, and of 
goods distrained.) 

By Act of April 17, 1846, P. L. 364, 
the Lancaster Act was extended to Schuyl- 
kill county ; and by Act of March 26th, 
1853, P. L. 246, sec. 22, the same Act 
was extended to the counties of Montgom- 
ery and York. 

Wherever in the State there has been 
legislation in regard to auctioneers, the 
same exemption from taxation for such sales 
seems to have been carried along with 
every local act for many years past, until it 
has become the general law of the State 
wherever an auctioneer law prevails. See 
Purdon's Dig. 108, pi. 31, and foot note a. 

Does the Act of 1873 change all this by 
an implied repeal of this exemption, so 
general throughout the State, sanctioned 
as it has been by the general demand from 
considerations of public policy, convenience, 
and long usage ? The Legislature has the 
undoubted right to repeal this exemption, 
and create a new class of taxables ; but 
when they mean this they should say so in 
no doubtful words. If there be a doubt, 
the benefit belongs to the-tax payers. 

The language of the Act favors the con- 
struction that it intended merely to provide 
another mode of realizing the tax from 
those already taxable. For it says that 
" auctioneers shall be rated with merchan- 
dise brokers, and in lieu of all commu- 
siom heretofore directed tobe paid bi/ them, 
shall pay in the same manner as brokers, 
etc." In lieu of all commissions hereto- 
fore directed to be paid by them can mean 
nothing else than that the one tax shall be 
substituted for another. What other? 
That which they were ^'heretofore directed 
to pay.^^ The Act says it is to be "ui lieu 
of^ that. This seems to exclude the idea 
that it was intended to be in lieu of that 
which they were not directed to pay. I 
hold, therefore, that the defendant having 
been, from the character of his sales, ex- 
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pressly exempt from the payment of any 
tax as an auctioneer before and at the time 
of the Act of 1873, does not come within 
its operation. I find that a decision to the 
same eflFeot was made by Judge Watson in 
1876, applied to the same class of vendue 
criers in the county of Bucks. 

And now, January 5, 1884, judgment 
upon the case stated in favor of the defen- 
dant. 

Note. — See Commonwealth tj«. Simmons, 2 
Chester Co., R. 245, Eastburn's Appeal, Id. 241. 



C. P. OF LAWRENCE COUNTY. 

Bitchie vs. the Pittsburgh and Lake Erie 
Bailroad Company. 

Railroad^ construction of — Emhayikment^ 
injury by reason of — Damages — Ri- 
parian proprietors. 

A common law action will lie to recover dam- 
ages for injury to^ property caused by the con- 
Bti-uction of a railroad on the land of another. 
The general railroad act makes no provision for 
assessment of damages to real property not en- 
tered upon or occupied. 

The Constitution in providing compensation 
for property ii\jured or destroyed by the con- 
struction or enlargement of works, highways or 
improvements, refers to and includes only such 
injuries as are remediable at common law. Tlie 
object was to limit the grant of special privi- 
leges, not to impose special burthens. 

A declaration complaining of injury to plain- 
tiff by reason of the erection of an embankment 
on the lands of another, causing the waters of a 
river, "when it overflows its banks, as it is ac- 
customed to do in rtood-time,'' to immdate plain- 
tiff's land, held^ to aver injury from floods not 
from freshets, and therefore demurrable. 

The rights and liabilities of riparian proprie- 
tors discussed. 

Action on the case for nuisance in ob- 
structing a water-course. 

Motion to take off compulsory nonsuit. 

Opinion by 'Bredin^ J, 

The plaintiff owns a tract of land bounded 
by the Beaver river, a navigable stream. 
The defendant, in constructing its railroad, 
built and maintains an embankment on 
Thos. McGogeny's land below that of 
plaintiff. 

The plaintiff complains that said embank- 
ment prevents the waters of the river, 
" when it overflows its banks, as it is ac- 



customed to do at flood-time," from pass- 
ing over the land of McGogeny, as they 
did without injury to plaintiff before the 
erection of said embankment, and throws 
them back on and inundates plaintiff's land, 
destroying his crops, outbuildings, etc., 
and depriving him of the use, benefit and 
profits of his said land. No injury is al- 
eged except that done when the river 
" overflows its banks in flood-time." 

The first question raised is whether the 
plaintiff's remedy, if he has one, is not by 
petition for newers and assessment of dam- 
ages under the general railroad laws. We 
think not. If defendant had entered on 
or occupied any part of plaintiff's land, 
either party could petition for viewers, and 
the viewers, in their estimate, could no 
doubt take into consideration all injuries 
that would naturally result from the con- 
struction of the railroad to the property. 
Where, however, there is no entry on land, 
and the injury thereto results from the 
construction of the railroad on the land of 
another, no statutory remedy is provided, 
and a common law action will lie to re- 
cover damages already sustained, or a bill 
in e(|uity may be filed to restrain or pre- 
vent a threatened injury until compensa- 
tion is made. The next question is, AVhat 
injuries to property are to be compensated 
for under the eighth section of the six- 
teenth article of the Constitution, which 
provides that " municipal and other corpor- 
ations and individuals invested with the 
privilege of taking private property for 
public use shall make just compensation for 
property taken, injured or destroyed by 
the construction or enlargement of their 
works, highw^ays or improvements ?" We 
think this section refers to and includes 
only such injuries as were remediable at 
common law. The distinction heretofore 
made by the courts between the liability 
of municipal and other corporations for 
actual and for consequential damages to 
property, is hereby done away with. The 
rule adopted in Monongahela Navigation 
Co. vs. Coons, 6 W. & S., 114, that those 
invested by the Commonwealth with her 
right of eminent domain are no further 
liable for injury to and destruction of prop- 
erty not taken or used in the construction 
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of their improvements, than is specially 
provided for in the statute conferring the 
power, is o\'erthrow.n. Corporations or in- 
dividuals ha\dng the right to take private 
property for public use can no longer claim 
that they are acting under the authority 
of the Commonwealth and as her agents, 
and shield themselves from liability for 
consequential damages by pleading her 
privileges. Hereafter whether compensa- 
tion must be made for property injured or 
destroyed, but not taken or used in the 
construction or enlargement of works, high- 
ways or improvements, will depend not upon 
the charter or statute conferring the right, 
but upon whether there could be a recov- 
ery of damages for a like injury if done 
by an individual having no special privi- 
leges conferred on him by law. We would 
give to "injured" in the Constitution the 
same meaning that was given to it by the 
Supreme Court in Lehigh Bridge V8, Le- 
high Navigation Co., 4 Rawle, 9, when 
used in a statute providing compensation 
to any person injured, or whose land should 
be inundated by means of a dam which the 
navigation company was authorized to build 
in the Lehigh river, and would say of the 
framers of the Constitution, as was said of 
the legislation in that case, that while they 
intended, on the one hand, " that every 
common law injury should be redressed," 
on the other, they " meant to provide for 
nothing that was not remediable at the 
common law." The object was to limit 
the grant of special pri>ileges, not to im- 
pose special burthens. This brings us to 
the question. Is the injury complained of 
one for which the plaintiif would have a 
remedy at common law if the erection had 
been made on the land of McGogeny by 
an individual having no special privileges 
conferred on him by the legislation ? 

It is conceded that the defendant had 
the right to construct its railroad on the 
land of McGogeny. It would have there- 
fore the same right to build an embank- 
ment in the course of such construction, 
that McGogeny, the owner, would have to 
do so for his own purpose, and would be 
responsible in damages for injuries done to 
others thereby to the same, but to no 
greater extent than the land owner would 



be if he had erected it. What then are 
the rights and liabilities of land owners 
under such circJumstances ? 

The owners of land bounded by a navi- 
gable stream have but a qualified right to 
the shore, and have no rights of |»roperty 
below low- water mark. On the shore, that 
is between ordinary low-water mark and 
ordinary high- water mark, they may erect 
buildings and wharves to make the naviga- 
tion available, so long as sucb erections do 
not interfere with navigation, and it seems 
may deposit cinders and other rubbish un- 
der like restrictions: Zug vs. Common- 
wealth, 20 P. F. Spiith, 138. 

As riparian proprietors they Imve no 
right to diminish the quantity of water 
which would otherwise descend to the pro- 
prietors below, nor to throw back the water 
upon the proprietors above when the stream 
is at its ordinary stage, or in times of ordi- 
nary freshets. Aqua curret et depet cur- 
rere solebat is the maxim of the law. This 
rule does not, however, extend to floods, 
when the stream overflows its banks. "That 
injury is to be avoided or compensated for 
which would result from locking up the 
natural flow of water, or obstructing its 
passage so as to cause a reflux in times of , 
ordinary high water ; beyond this prudent 
circumspection cannot be expected to look : 
Pittsburgh, Ft. Wayne & Chicago Railway 
Co. vs. Gilleland, 6 P. F. Smith, 452. See 
also Bell vs. McLintock, 9 Watts, 119 ; 
Lehigh Bridge vs. Lehigh Navigation Co., 
4 Rawle, 24, and McCoy vs. Danley, 8 
Harris, 89, where it is said : " According 
to the principles of the common law, one 
who erects a dam is responsible for all the 
injury caused by it in times of usual, ordi- 
nary and expected freshets. A flood is 
another thing. It may not come for years 
together. When it does come it is a visi- 
tation of Providence, and the destruction 
it brings with it must be borne by those on 
whom it happens to fall." 

The bank of a stream is defined in 
McCuUough vs. Wainwright, 2 Harris, 89, 
to be "the continuous margin where the 
vegetation ceases, and the shore is the 
pebbly, sandy or rocky space between that 
and low-water mark." 

As the shore is the sface between ordi- 
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narv high-water mark and ordinarv low- 
water mark, it follows that the bank of a 
stream and ordinary high-water mark are 
convertible terms, so far as the rights of a 
riparian proprietor on a navigable stream 
are concerned. Here plaintiff complains of 
an injury suffered from back water when 
the stream "overflows its bank in flood- 
time," and must be taken to mean injury 
from floods which go above and beyond the 
ordinary high-water marks, not from the 
usual and ordinary freshets which may fill 
the natural channel "bank full," but do 
not overflow the banks of the river. Bou- 
vier defines "banks of rivers" as "what 
contains the river in its natural channel 
when there is the greatest flow of water," 
and our courts have made the distinction 
between a freshet which fills the channel 
and a flood which overflows the banks. 

Like other land owners the title of ripa- 
rian proprietors to that part of their lands, 
above ordinary high water mark, is abso- 
lute, and though such lands may be subject 
to overflow " in flood- time," such proprie- 
tors have the same right to build thereon, 
that owners of land not bordering on a 
stream have to build on their lands, and to 
the same benefit of the maxim cujus est 
solum efus est usque ad caelum. As said 
in Hartley et al. vs, Crawford et al., 32 
P. F. Smith, 486, " Ordinary high-water 
mark is the boundary of absolute title, or- 
dinary low-water mark that of the (jualified 
right," and in Stover vs. Jack, 10 P. F. 
Smith, 344. "But to bound title by an 
extraordinary flood or an extreme drought 
would do injustice, and contravene the com- 
mon understanding of the people." The 
general principle is well stated in McCor- 
mick vs. Kansas City, St. Joe & Council 
Bluffs Railroad Co., 57 Mo. R., 433 : "The 
general rule, however, is that either muni- 
cipal corporations or private persons may 
occupy and improve their own land, and 
use it for such purposes as they see fit, 
either by grading or filling up low places, 
or erecting buildings thereon, or making 
other improvements to make it fit for culti- 
vation or other profitable or desirable en- 
joyment ; and it makes no difference that 
the effect of such improvement is to change 
the flow of the surface water accumulating 



or falling on the surrounding country so as 
to either diminish or increase the quantity 
of such water which las previously flowed 
over the land of adjoining proprietors, to- 
their inconvenience or injury : Angell oa 
Water-Courses, p. 122, section 108, and 
following, and cases cited Grodall vs. Tut- 
tie, 29 N. Y., 459 ; Waffle vs. N. Y. Cen- 
tral R., 58 Barbour, 413 ; Turner vs. In- 
habitants, 13 Allen, 291. 

" Thfe same rule would apply to water 
flowing over the country which had escapM 
from the banks or natural channel of a 
running stream, occasioned by heavy rains 
or the melting of snow upon the surround- 
ing country." 

See also Moyer- s Adm'rx vs. N.Y. Cen- 
tral and H. R. R. Co., 88 N. Y., 351, and 
8th Am. & Eng. R. Cases, 351. 

We are of opinion, therefore, that plain- 
tiff's declaration could have been safely 
demurred to. His case is one of damnum 
absque injuria. The plaintiff may suffer 
loss by reason of the increased volume of 
water thrown on his land in flood-time, but 
the loss is one of which the law takes no 
notice. The rule may work hardship in 
this particular instance, but none other is 
practicable. The low grounds or river bot- 
toms of the Allegheny, Beaver and other 
streams, which have lately become so val- 
uable for manufacturing and railroad pur- 
poses, could not have been improved if the 
space occupied by buildings, embankments^ 
etc., must be left free, open and unob- 
structed for the discharge of the waters of 
extraordinary floods that would otherwise 
be retarded and caused to swell on the 
lands of others not so occupied. The re- 
moval even of the natural forest would af- 
fect the course and volume of streams " in 
flood-time." The complications and litiga- 
tion which would grow out of a law making 
parties building or improving their lands 
liable for such injuries as complained of by 
plaintiff, would soon prove its impracticar- 
bility. 

If the plaintiff had proved, as he pro- 
posed to do, when we called his attention 
to the omission, that the natural channel of 
the stream was obstructed and the waters 
thrown back on his land in times of ordi- 
nary freshets, we would have permitted an 
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amendment and have submitted the case to 
the jury. The proof of injury all related 
to the floods of September, 1878, June, 
1881, and January, 1883. The two latter 
were general over the Ohio valley. The 
former, though local, is shown to have been 
extraordinary by its comparison with the 
others. We recollect an ingenious calcula- 
tion published in one of the county papers 
stating that the rainfall in September, 
1878, was some six inches in the space of 
thirty-six hours, and that enough water fell 
on the surface of the ground in Lawrence 
county to have filled a canal three thou- 
sand miles in length and forty feet in width 
to the depth of eight feet. Witnesses could 
not stultify themselves by styling these 
floods ordinary freshets ; and every witness 
who described the floods characterized 
them as unusual, either by expressly say- 
ing so or by giving facts showing them to 
have been such. 

Motion to take ofi* nonsuit refused. 



M^k^ 4 §^^^^ 



SUPREME COURT. 

Beed's Appeal. 

Appeal from Decree op the Orphaks' 
Court of Lancaster County. 

TT7ZZ, construction of — Grandchildren^ 
legatees in futuro — Allowance for 
maintenance decreed — Act of 18th of 
ApiU 1S83, Purd. Dig., 12^5, jiL 9. 

Where a testator directs his executors 
to invest the clear balance of his whole es- 
tate at interest, and the interest and in- 
come thereof in like manner, during the 
lifetime of his son, and to pay to his son 
in monthly payments for his maintenance 
and support, such sums as shall not in any 
year amount to over three hundred dollars, 
and after the death of his said son, directs 
all his estate so held in trust by his execu- 
tors, to be given to all the lawful children 
of his said son, or to their heirs or legal 
representatives. 

Held, That the decree of the Court be- 



low is well sustained by authority. It or- 
ders the payment to the grandchildren of 
the testator of a portion only of the inter- 
est and income of the estate of the de- 
ceased. Seitz' appeal, 6 Norris, 159. The 
authoritv to so decree is also given by the 
Act of *18th of April, 1853, Purd. Dig. 
1245, pi. 9. 

Decree affirmed. 

Per Curiam. 

Note. — For the opinion of the Court below 
see page 177. 



Transue vs. Sell. 

Error to the Court of Common Pleas of 
Northampton County. 

Deed — Implied Covenants — Lots de- 
scribed as bounded by an alley — Plan 
referred to in a deed — Limitations, 
statute of. 

When one who is the owner of land sells 
and conveys lots according to a plan which 
shows them to be on a street or alley, this 
creates an implied covenant Of the existence 
pf the street or alley, and operates as a 
dedication to public use. The fact that it 
does not appear on the borough map or 
plans is immaterial as between parties claim- 
ing under the original ow^ner and affected 
with knowledge of his plan. 

In the absence of the original draft or 
plan employed by the grantor its place naay 
be supplied from other evidence, from which 
the jury are to determine the location of 
the disputed street or alley. 

Mere different and disconnected acts of 
trespass extending over parts of several 
years are clearly insufficient to establish 
any right to obstruct an alley. 

Under the statute of limitations, or to 
bar the public character which has been 
stamped on the land by its dedication to 
public use as an alley. 

Judgment affirmed. 

Opinion by Mercur, C. J. 

14W.X. C, 397, 
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C.P. NO. 4 OF PHILADELPHIA COUNTY. 

Matthias Patent vs. The Philadelphia and 
Bead. B. B. Co. 

Railroads — Af^tion on the Case — Conse: 
quential Damages — Constitution of 
1874- Construed— Effect on Corpora- 
tions before and after its Adoption. 

It is an extravagant assumption, unsupported 
by any sound reason, to say that the Constitu- 
tion intended that all existing Corporations 
should continue to the end of time to inflict con- 
sequential Injuries for which the people could 
have no redress, and that only Corporations 

, thereafter chartered should be amenable to its 

I just and wholesome provision. 

All consequential injuries suffered at the 
hands of Corporations, after the Constitution of 
1874 went into effect, were clearly intended to 
be embraced in its provisions. 

I The only effect of the change in the Constitu- 

tion is that a remedy is given where none existed 
before, for the assertion of plain natural rights 

\ which always existed, but for the enforcement 
of which no means were before provided. But 
each remedial legislation has never been consid- 
ered as falling within the prohibition contained 
in Article 1, section 10, of the Constitution of the 
United States, or as being in any just sense an 
infraction of the compact contained in the Char- 
ter of the company. 

In construing Article 16, Section 8, of the Con- 
stitution there is no distinction to be made be- 
tween municipal and other coi-porations, they 
are alike responsible for property " iiyured or 
destroyed,'* as well as for property ** taken." 

An action on the case is the appropriate rem- 
edy for the recovery of consequential damages. 

Demurrer to defendant's plea. 

May 31, 1884. Opinion by Tliayer^ 

The 8th section of the 16th Article of 
flie Constitution declares that " municipal 
and other corporations and individuals in- 
vested with the privilege of taking private 
property for public use shall make just 
compensation for property taken, injured 



or destroyed by the construction or en- 
largement of their works, highways or im- 
provements, which compensation shall be 
paid or secured before such taking, injury 
or destruction." There can be no doubt 
that the object of this provision was to re- 
dress a grievance from which the people of 
this State had long suffered, and for which 
no adequate remedy had been found in the 
Constitution of 1838 or that of 1790, in 
consequence of the strict construction put 
upon the provisions bearing upon this sub- 
ject by the Supreme Court, and steadily 
maintained until the organic law itself was 
altered by the people. The Constitution 
of 1790 had declared " nor shall any man's 
property be taken or applied to public use 
without the consent of his representatives 
and without just compensation being made," 
and that " every man for an injury done 
him on his lands, goods, person or reputa- 
tion, shall have remedy by due course of 
law." The Constitution of 1838 had re- 
tained these provisions and added another, 
viz : " The legislature shall not invest any 
corporate body or individual with the priv- 
ilege of taking private property for public 
use without requiring such corporation or 
individual to make compensation to the 
owners of said property, or give adequate 
security therefor, before such property shall 
be taken." 

It is not a little remarkable that in the 
first case which came before the court in- 
volving the right to compensation for con- 
sequential injuries. The Philada. & Trenton 
R. R. Co., 6 Wh. 25, Chief Justice Gib- 
son, who delivered the opinion of the court, 
seems to have regarded the Constitution of 
1838 as having " narrowed the former pro- 
hibition to a taking of private property for 
public use by a corporation^''^ whereas it is 
apparent that the Constitution of 1838 
contained not only the new clause last 
quoted, but in addition thereto all the 
clauses of the Constitution of 1790 bearing 
upon the same subject. The Phila. & Tren- 
ton R. R. Co. decided that the word 
"taken" in the Constitution was to be in- 
terpreted literally, that is, that it only ex- 
tended to an actual seizure of property, 
and that when therefore the injury, in the 
language of Chief Justice Gibson, extended 
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only to *' a djepreciation of property by de- 
creasing the enjoyment of it," the Consti- 
tution afforded no protection. I have 
spoken of the Phila. k Trenton R. R. case 
as the first adjudication upon the subject, 
because it must be clear to any person who 
will carefully consider the case of The 
Commonwealth vat. Richter, 1 Penna. R. 
467, that although it is cited in the opinion 
delivered in The Trenton R. R. case, the 
decision, so far as it related to Richter's 
claim for damages for the destruction of 
his spring by the construction of the Penn- 
sylvania Canal, did not rest upon any claim 
for consequential damages, nor did its de- 
nial turn upon any such question. His 
claim was rejected because the spring was 
between low and high water mark on the 
bank of the Susquehanna River, and the 
State, it was said by Huston, J., in the 
opinion, had never sold any land below 
high water mark, and therefore it was "ri- 
diculous to talk of a man being deprived of 
the use of what was never his own." The 
question of consequential damages does 
not appear to have been either discussed or 
determined in that case. The case was ex- 
clusively between the State and the claim- 
ants, was decided under the Constitution 
of 1790, and no question arose in regard 
to corporate rights or responsibility. How- 
ever, in The Monongahela Navigation Co. 
vft. Coons, C W. & S. 101, which arose in 
1843, and was decided under the Consti- 
tution of 1838, the doctrine laid down in 
Tlie Phila. & Trenton R. R. Case was re- 
affirmed with greater emphasis in a much 
longer and more elaborate opinion by the 
same eminent judge who had delivered the 
opinion in the latter case, but not, however, 
without evidences of a plain perception of 
the injustice arising from the operation of 
the rule, and a confessed regret at the sup- 
posed compulsion put upon the court by 
the words of the Constitution, and also not 
without a vigorous dissent from at least one 
member of the court. " It is not enough," 
said the Chief Justice (after dwelling upon 
the necessity of giving a literal interpreta- 
tion to the word " taken" in the Constitu- 
tion,) " to set before us a case of moral 
wrong, without showing that we have legal 
power to redress it." And tlie injured 



parties were dismissed with this expression 
of commiseration for their hard fortune: 
'•The plaintiffs have at least the miserable 
good luck to know that they have compan- 
ions in misfortune ; would that it were in 
our power to afford them more solid conso- 
lation ! " Judge Huston did not forget in 
his dissenting opinion to point out the fact 
that the clause in the Constitution of 1838 
relative to the "taking" of private prop- 
erty was not the only clause applicable to 
the subject in hand, but that the clause 
which declared that "every man for an 
injury done him in his lands, goods, per- 
son, or reputation, shall have remedy by 
due course of law," was entitled to its 
just weight in the decision of such a ques- 
tion of construction, and was comprehen- 
sive enough to include the plaintiff's case. 
But the doctrine had the sanction of a 
great name and the* support of a vigorous 
intellect. And for more than thirty years 
the Monongahela Navigation Company r«. 
Coons and the Phila. & Trenton R. R. case, 
with the long train of similar decisions 
which followed loyally in their wake, were 
the undeniable law of this State, and a 
sure panoply of defence for corporations 
against all attempts to compel them to ren- 
der satisfaction for consequential injuries 
to and destruction of private property. 

But this state of things was forever 
ended by the Constitution of 1874, which 
cuts up all those cases by the very roots, 
so that not a shred of them can possibly 
survive, and proclaims a new rule of right 
founded in better reason and more equal 
justice. The Constitution of 1874 ex- 
pressly declares that compensation shall be 
made not only for property taken, but for 
property injured or destroyed. And the 
effect of these words in the total abroga- 
tion of the former rule has been promptly 
recognized by the Supreme Court : City of 
Reading vif, Althouse, 12 Norris, 400; 
Puscy VH, City of Allegheny, 2 Outer- 
bridge, 522. It was well said by Gordon, 
Ji, in the case last cited, that it is now 
" idle to recur to decisions, the authority of 
which, as to all present and future cases, is 
by this provision annulled." 
I A new effort is, however, now made on 
1 behalf of those bodies to open a way of 
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escape from the plain provisions of the Con- 
stitution, and to continue the old immunity 
from responsibility for consequential inju- 
ries. If this can be successfully accom- 
plished, then the purpose of the Convention 
which framed the Constitution will have 
been rendered altogether futile in this re- 
spect, and the people who adopted it will 
learn with surprise that they have been 
deluded by a vain pretence of words into 
supposing that they were to be shielded in 
future from irresponsible aggressions upon 
their rights. 

It is said in the first place that the Con- 
stitution did not intend that this provision 
should apply to existing corporations, but 
upon what ground this is alleged it is hard 
to understand. The language of the pro- 
vision is, "municipal and other corpora- 
tions invested with the privilege of taking 
private property for public use shall make 
just compensation," &c. "Invested" 
means now invested. It does not say cor- 
porations which shall hereafter be invested. 
The language used imports a reference to 
all corporations invested with this power, 
whether now constituted or hereafter to be 
constituted. There is not a word in the 
section which furnishes the least foundation 
for an implication that only future corpo- 
rations were to be subject to this provision. 
The Constitution took effect on the 1st of 
January, 1874, and all its provisions were 
to be enforced after that date unless other- 
wise expressly provided in the instrument 
itself. All consequential injuries suffered 
at the hands of corporations after the Con- 
stitution should go into effect were there- 
fore clearly intended to be embraced in 
this provision. It is an extravagant as- 
sumption, unsupported by any sound reason, 
to say that the Constitution intended that 
all existing corporations should continue to 
the end of time to inflict injuries for which 
the people could have no redress, and that 
only corporations thereafter chartered 
should be amenable to this just and whole- 
some provision. To say this is to say that 
the framers of the Constitution intended to 
perpetuate the old injustice, the old ex- 
emption from responsibility, and the old 
evils which it was supposed to be the pur- 
pose of this clause to prevent, that they 



intended to protect the people against the 
injurious acts of future corporations, but 
to leave them forever at the mercy of the 
old ones. No warrant for such an asser- 
tion can be found in the Constitution or 
elsewhere, and I will spend no more time 
in the refutation of a proposition so clearly 
untenable. 

But again, it is argued that if the pro- 
vision in question was intended to apply to 
existing corporations which have not ac- 
cepted the provisions of the Constitution of 
1874, it is a provision which impairs the 
obligation of contracts, and is therefore 
within the prohibition contained in Article 
1, Sec. 10, of the Constitution of the 
United States. This is in effect saying 
that because no remedy existed for wrongs 
of this nature at the time when the State 
delegated to the defendants its power of 
eminent domain, and because they might 
at that time have exercised this power with- 
out any possibility of redress for conse- 
quential injuries, this amounted to a con- 
tract on the part of the State that no 
Constitution and no laws should ever be 
adopted or passed by the people of Penn- 
sylvania which should afford a remedy for 
these wrongs, a contract that the defend- 
ants should have a perpetual and irrevo- 
cable license to inflict consequential inju- 
ries without responsibility for damages. Is 
it possible that such a power as this exists 
in our political system — a power to do in- 
justice without the possibility of providing 
a remedy, even by the reconstruction of 
the Constitution by the people themselves, 
and that it exists hy an implied contract 
made by the legislature with these corpo- 
rations ? Yet this is the power which it is 
contended all corporations clothed with the 
right of eminent domain anterior to 1874, 
and whose charters contain no provisions 
for requiring satisfaction to be made for 
consequential injuries, have over the peo- 
ple of this State — a power which it is 
claimed is backed by Article 1, Section 10, 
of the Constitution of the United States, 
and guaranteed by the whole power of the 
Federal government. Such an argument 
carries the doctrine of the inviolability of 
corporate rights to an extremity never 
dreamed of before. The answer to this 
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bold assumption is that the constitutional 
provision in question impairs the obligation 
of no contract which the State ever made 
with the defendants. Their corporate 
franchises remain unimpaired. The right 
of eminent domain conferred upon them by 
the State they still possess in the plenitude 
of the original grant. The State did not 
contract with them that the people would 
never change their Constitution, or that in 
doing so- they would never devise means to 
compel them to render just compensation 
for injuries to and destruction of private 
property inflicted in the exercise of the 
powers delegated to them. The only effect 
of the change in the Constitution is that a 
remedy is given where none existed before 
for the assertion of plain natural rights 
which always existed, but for the enforce- 
ment of which no means were before pro- 
vided. But such remedial legislation has 
never been considered as falling within the 
prohibition of the Constitution of the 
United States, or as being in any just 
sense an infraction of the compact con- 
tained in their charter. We adopt on this 
subject without reservation the opinion so 
ably expressed by Judge Hare in the case 
of Duncan vs. The Penna. il. R. Co., 13 
Norris 435, 7 W. N. C. 566. The illus- 
tration put by that learned and distinguished 
judge is precisely in point and admits of no 
answer. " A child was entitled to support 
from the father at common law, but could 
not recover damages for the frustration of 
this right through the parent's death from 
injuries, occasioned by the negligence of 
an individual or body corporate. The Act 
which now affords a remedy for such de- 
privations, and under which damages are 
constantly assessed and judgments ren- 
dered, is of recent origin, and was passed 
since the creation of the Penna. R. R. Co.; 
and yet it has never, that I am aware of, 
been contended that it was invalid as to 
preexisting corporations or impaired their 
chartered privileges. In like manner the 
citizen has a natural right to compensation 
for the consequences of acts done for the 
public benefit tliat are injurious to his es- 
tate or person, and a statute which affords 
a remedy can not justly be assailed as un- 
constitutional. Such an argument would 



obviously be fallacious if advanced on be- 
half of an individual, and the principle is 
the same when the defendant is a corporar 
tion:" 13 Norris, 435, 7 W. N. C.,566. 
None of the cases cited by the defend- 
ants' counsel are in conflict with these 
views. Hays vs. The Commonwealth, 1 
Norris, 518, and Ahl vs. Rhoads, 3 lb. 
319, were cases which considered the effect 
of the new Constitution upon charter pro- 
visions relating to the internal regulation 
and administration of preexisting corpora- 
tions, and have no bearing upon the pres- 
ent question. I^ong's apped, 6 Norris, 
114, is an authority against the defendants 
and not in their favor. The Penna. R. R. 
Co. vs. Langdon, 11 Norris, 21, was ruled 
upon the ground that Sec. 21 of Art. 3 of 
the Constitution did not repeal the Act of 
1868, limiting the amount to be recovered 
in actions against railroad companies and 
common carriers to §3,000 in case of per- 
sonal injuries, and $5,000 in case of death, 
because the words '*and such Acts now ex- 
isting are avoided," applied only to the 
last clause of Sec. 21, respecting limita- 
tions of time within which suits may be 
brought against corporations, and not to 
the first clause relating to the amount of 
damages to be recovered. The decision 
also proceeded upon the ground that the 
Act of 1868 contained a provision that 
"upon the acceptance of the provisions 
hereof by any carrier or corporation, the 
same shall become a part of its act of in- 
corporation," and that by virtue of this 
provision the Act of 1868 having been 
formally accepted by the company, had be- 
come, in pursuance of the words of the 
Act, an integral part of their charter just 
as if it had been written in the charter 
when it was granted. The first point ruled 
in the Penna. R. R. vs. Langdon, in regard 
to the limitation of the repealing clause of 
Sec. 21 of Art. 3 of the Constitution, 
which I have above referred to, is sjdd to 
have been overruled by Hallahan vs. The 
Phila. & Reading R. R., a recent case, not 
yet reported, which I have not seen. How- 
ever that may be, it was never an authority 
for the position that remedies given by the 
new Constitution against corporations in 
general do not apply to- corporations char- 
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tered prior to the adoption of that Consti- 
tution. On the contrary, Pusey's Appeal, 
2 Norris, 67, and Bacliler's Appeal, 9 
Norris, 207, are express authorities to the 
contrary ; for it was there decided that the 
last clause of this very Sec. 8 of Art. 16, 
which we are now considering, and which 
constitutes a part of the remedial legisla- 
tion embraced in the Constitution of 1874, 
applies to all corporations, whether incor- 
porated before or since the adoption of the 
Constitution. 

Much stress was laid by the defendants' 
counsel upon the ca«e of the Navigation 
Co. v8. Coons, 6 Barr, 379, decided in 
1847, and of course under the Constitution 
of 1838. Consequential damages were 
there claimed and allowed because of an 
Act of Assembly making the company re- 
sponsible for such damages, and it was said 
by the court that such damages could not 
have been allowed if the company had not 
accepted the benefit of another Act which 
subjected their charter rights to alteration 
and control by the legislature. The reason 
assigned for this by Gibson, C. J., in the 
opinion was, that by the Constitution of 
1838 corporations were not liable for con- 
sequential injuries where they had not been 
subjected to such liability by the terms of 
their charter — in other words, that the 
legislature had no constitutional right to 
impose a liability for consequential injuries 
except as a part of the condition of the 
grant of the franchise. If the liability 
did not appear in the charter it could not 
be subsequently imposed, because by the 
Constitution they were only responsible 
for an actual taking of the property. The 
Act would therefore be the imposition of a 
burden not warranted by the Constitution. 
It is sufficient to say in answer to this cita- 
tion that we are not living now under the 
Constitution of 1838, but under that of 
1874, and that the latter in express terms 
requires the defendants to answer for all 
consequential injuries occasioned by them 
since its adoption. 

It is unnecessary to follow in detail the 
multitude of cases upon the law of corpo- 
rations which the diligent investigation of 
the defendants' able counsel brought to our 
notice upon the argument of this case. 



They have only an incidental bearing upon 
the subject, do not dispose of the vital 
point at issue, and present no obstacle to 
the enforcement of the plain language of 
the Constitution. It is sufficient to say 
that after a thorough examination of all the 
cases, and after weighing carefully every 
consideration presented on that side of the 
case, Ave are of opinion that no valid rea- 
son can be assigned for making any dis- 
tinction between municipal and other cor- 
porations in construing Section 8 of Article 
16 of the Constitution. With regard to 
tiic fonner, the efiect of the Constitution of 
1874, in fixing their responsibility for fu- 
ture consequential injuries, must be re- 
garded as finally settled and determined 
by the City of Reading vs. Althouse and 
Pusey vs. The City of Allegheny, already 
cited. The case of the defendants and that 
of all other private corporations falls within 
these rulings ; for they are alike within the 
mischief and the remedy, within the rea- 
son as well as within the letter of the con- 
stitutional provision which makes them 
alike responsible for property " injured or 
destroyed*' as we}l as for property "taken." 
Upon the other point arising out of the 
demurrer, viz., the ability of the plaintiflF 
to seek redress in the form of action 
which he has chosen, an action on the case, 
we see no reason to doubt that it is the ap- 
propriate remedy. Indeed it would seem 
to be the only available remedy under the 
circumstances of the case. Neither the 
charter of the company nor any one of its 
numerous supplements contains any provis- 
ion for the assessment of consequential 
damages. They contemplate only damages 
where there has been an actual taking of 
land. There being therefore no special 
remedy provided by law, an action on the 
case is well brought for the injury. This 
is the most comprehensive of all forms of 
action known to the common law. While 
it will lie for all consequential injuries 
arising ex delicto^ and is the appropriate 
remedy for such injuries, it is also well set- 
tled that " where from a given state of 
facts the law raises a legal obligation to do 
a particular act, and there is a breach of 
that obligation and a consequential dam- 
age," this action lies : 1 Ch. PI. 135. And 
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it is for this reason that it embraces within 
its comprehensive signification the action 
of assumpsit, which is classified by all 
Avriters upon pleading as a species of ac- 
tion on the case : Steph. on Pleading, 16 ; 
1 Ch. PI. 132. Whenever a statute enacts 
that an individual shall recover damages 
for an injury, and is silent as to the form 
of the remedy, this action may be sup- 
ported: 10 Co. 75 b., 2 Inst., 486; 2 
Salk. 451 ; 6 Mod. 26 ; 1 Ch. PL 142, 
where numerous examples of this are given. 
" In such action all that is necessary for 
the plaintifi" to do in his declaration in or- 
der to make a good cause of action is " to 
set out the facts out of which the legal ob- 
ligation arises, the obligation itself, the 
breach of it, and damage resulting from 
that breach." Per Littledate, J., 5 B. & 
C, 609; 8D. & R., 381, s. c. 

These requisites are contained in the 
plaintiflf' s declaration in the present case, 
which sets out in due order the acts com- 
mitted by the defendants in pureuance of 
the franchise with which they were invested 
by the State, the injury thereby done to 
the plaintiff's property, the defendants' ob- 
ligation to make just compensation there- 
for, their breach of the obligation, and the 
damage resulting to the plaintifi" therefrom. 
It can not be doubted that these averments 
constitute a good declaration in case, or 
that the form of action selected is the ap- 
propriate form for the injury of which the 
plaintiff" complains. 

As we are of the opinion that the de- 
fendants' plea is substantially bad in not 
setting forth any facts which constitute a 
defence to the plaintifi''s action, it is un- 
necessary to consider those points of the 
plaintiff"' s demurrer which are directed to 
the mere formal defects of the plea. 

Judgment for the plaintiff" on tlie de- 
murrer. 



^nnrter ^essiatj^. 



Q. S. OF DELAWARE COUNTY. 

In re Petition fear Vacation of Streets in 
Wayne. 

Streets in unincorporated town — When 
not public hiylnvays — Power of Court 
to vacate. 

Streets laid down upon the plot of an unin- 
corporated town, but not actually 'opened, are 
neither public nor private roadways, llieyare 
only proposed highways. 

The owner of a large tract of real estate laid 
it out into town lots, had a plot made and re- 
corded in the recorder's office, and in deeds to 
purcliasers of the lots granted **the free and 
common use, right, liberty and privilege of the 
said avenues, ' '* &c. Upon the petition of a num- 
ber of the purchasers of lots for the vacation of 
these streets. Held, that the streets were mere 
private ways, over which the couit has no con- 
trol. 

Exceptions to report of Commissioners. 

This was a petition by citizens of Rad- 
nor township, in the vicinity of Wayne, for 
the vacation of certain streets. 

The Commissioners appointed by the 
court reported that J. Henry A skin, owner 
of a large tract of real estate in Radnor 
township, had laid out the tract in building 
lots, having two diff"erent drafts made, the 
second of which showed the streets which 
it is proposed to have vacated. Copies of 
these drafts were placed on record in the 
Recorder's OflSce of Delaware county. 
Subsequently a number of lots were sold 
out of the tract, the deeds for which ex- 
pressly conveyed the right, liberty and use 
of these streets. They found that none of 
the streets except one leading from the 
Lancaster Turnpike Road to the old Wayne 
station on the Pennsylvania Railroad had 
ever been opened, and they recommended 
that all but a small section of the latter 
road should be vacated, being useless to 
the public and the property owners. 

The (|uestion whether the streets were 
public ways or not, the commissioners re- 
ferred to the court for decision. 

To this report exceptions were filed by 
several })roperty owners Avho had taken 
title from Askin. 

Edward A, Frice^ for the exceptions. 
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The coromissionei's having found that ' 
>Ir. Askin had his premises laid off into 
town lots and a plan of the streets made, 
they ought to have found further that 
the said plan became a part of the descrip- 
tion in every deed, and that the purchasers 
ac([uired an interest in all the ways marked 
upon the plan. 

McCall VH, Davis, 6 P. F. S., 431. 

Birmingham vs. Anderson, 12 Wr., 253. 

Ileckerman t'«. Hummell, 7 H., G5. 

Trutt vs, Spotts, 6 N., 339. 

Jlr. Askin, testifying before the com- 
missioners, said, " I never made and dedi- 
cated any of the streets to public use in 
any way. I warned the supervisors not 
to touch any of these roads. They never 
attempted to do it." Under these circum- 
stances, the streets were mere private ways. 

Hill vs. McCaughey, 1 P. F. S., 43. 

Mercer vs. Pittsburgh R. R. Co., 12 C, 
99. 

The cases cited by counsel for the peti- 
tioners are none of them applicable to this 
case. 

F. H. Hall, contra. 

Those streets which Mr. Askin expressly 
mentions in his deeds, and refers to as be- 
ing included in the plan filed, are by this 
proceeding dedicated to the public use. 

In re Story St., 33 Leg. Int., 108, and { 
cases there cited. | 

The language used in the deeds indi- ; 
cates a dedication to the public use. It is, 
" together with the free and common iise^ 
right, liberty and privilege of the said 
avenues respectively," &c. This cannot 
mean anything else than that they are for 
the use of the community at large for any 
purpose of transit or traffic. 

If a person having no interest in the title 
should drive over these roads he would not 
be liable to trespass. This seems to be 
the true test whether they are public or 
private ways. 

In one of Mr. Askin's deeds, one of these 
streets was given as a boundary line. This, 
while not making the road a public high- 
way, was such a dedication of the road as 
would prevent ilr. Askin from recovering 
damages for its opening. The road Avas 
laid out and opened, and there was an ap- 



parent servitude imposed by Mr. Askin on 
his land, and when the right to use the 
road was given by deed it was subject to 
this apparent servitude. 

Maynard vs. Esher, 5 H., 222. 

Kuffer vs. Tmhoff, 2 C, 438. 

Phillips vs. Phillips, 12 Wr., 178. 

Peima. R. R. Co., vs. Jones, 14 Wr., 
417. 

Overden r^. Updegraif, 19 Sm., 110. 

Cannon vs. Boyd, 23 Sm., 179. 

In re Story St., supra. 

In re West Pikeland Road, 13 P. F. S., 
471. 

Trutt vs. Spotts, 6 N., 339. 

All that is necessary to make the dedi- 
cation complete is an acceptance by the 
municipal authorities. 

See also 

Com'lth vs. McDowell, 16 S. & R.,389. 

Rung vs. Shoneberger, 2 R., 25. 

Ileckerman vs. Hummell, 7 II., 65. 

May 5, 1884. By Clayton, P. J. 

I have carefully examined all the au- 
thorities cited by the counsel for the peti- 
tioners, but do not see my way clear to in- 
terfere with the rights, such as they may 
be, of the lot holders in the town of Lou- 
ella, to the streets proposed to be vacated. 

Streets laid down upon a town plot, but 
not actually opened, are neither public nor 
private roadways. They are only pro- 
posed highways. The lot holders would 
not, perhaps, have the right to require the 
proprietor to open them for travel before 
lots enough have been sold to make it 
necessary for the common convenience. 
Until actually opened, the lot holders on 
other streets have but easements in the 
streets of the general plan. 

The Act of 1836 prohibits the courts 
from vacating streets laid out by private 
persons, even after dedication to public 
use. 

The Act of April 21, 1846, extends the 
power of the court to all roads, public or 
private, except private ways resting in ex- 
press grant, the evidence of which is still ex- 
isting. So, if these are public ways, they 
were laid out by private persons, and were 
dedicated to public use, and are therefore 
removed from the power of the court by the 
Act of 1836. If they were private ways, 
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they rest in express grant, and are there- 
fore protected by the Act of 1846. 

The second section of the same Act 
gives us power to vacate streets in unin- 
corporated villages, and makes provision 
for the payment of the damages ; but, un- 
fortunately for the petitioners, the county 
of Delaware has been excepted from its 
operation. Counsel for the petitioners re- 
lies upon the Act of May 8, 1854. A 
careful reading of this Act will not permit 
us to give it such a construction. It re- 
fers to cases where streets have been 
actually opened by private or public 
authonty, and, "by reason of forming 
town plots," or othei'wise, they have be- 
come useless to the public ancj those hav- 
ing lands bounding thereon. By the pro- 
visions of this Act private ways can only 
be vacated by consent. 

The question in this case is one of pure 
private right, and must be settled as all 
such questions are by an action on the case 
for a disturbance, or destruction of the 
enactment, or by a bill in equity to com- 
pel the opening of the streets. 

The exceptions to the report of the 
viewers are sustained, the report set aside, 
and the petition dismissed. 



of such facts 
stated in the 
sent up widi 



nounced upon the solution 
should also be specifically 
record. The notes of trial 
the record are no part of the record 

Parties have a right to except, not only 
to the judgment on the reserved question, 
but also to the manner in which it may be 
reserved. 

In this case the verdict, as recorded, was 
absolute, not subject to the opinions of the 
court in banc. The entry of "judgment 
for defendant on point reserved" was the 
only indication of record that a point was 
reserved. 

ITeld^ to be error. 

Judgment reversed and a new venire 
awarded. 

Opinion by Sterrett. 




14 Pitts. Leg. Jour. 



420. 
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SUPREME COURT. 

nkins vs. The Snsquehaima Mutual Fire In- 
surance Company. 

Error to the Court of Common Pleas, No. 
2, OF Philadelphia County. 

Trial ^ questions of law reserved — Judg- 
ment non obstante veredicto — Excep- 
tions. 

The resen'ation at trial of questions of 
law for the Court should always be made a 
matter of record at the time. 

The point of law and the facts upon 
which it arises must be stated on the record 
in order to authorize a judgment no7i ob- 
stante veridicto^ and such facts should be 
found by the jury or be agreed upon by 
the parties. The judgment to be pro- 



McGincken vs. Timony. 

C. P. OF Chester County. 

I Practice — Pleadings — Common counts 
i — When special counts necessary. 

Where an agreement has been executed, 
a recovery can be had on the common 
counts in assumpsit, but a recovery cannot 
be had under them for a breach of the con- 
tract, the execution of which has been pre- 
vented by the party sought to be charged. 

One who is discharged from employment 
without cause, and prevented from per- 
forming his contract, can not recover on 
the common counts in assumpsit, for the 
time he was prevented from working. The 
declaration should set out the special 
agreement, with an averment of the plain- 
tiflf's readiness to perform, as an excuse 
for want of performance. Algeo vs. Algeo, 
10 S. & R., 235 ; Harris vs. Liggett, 1 
W. & S., 301 ; Eckel vs. Murphy, 3 Har- 
ris, 488 ; McManus vs. Cassidy, 16 P. F. 
S., 260. 

Rule for a new trial absolute. 

March 10, 1884, opinion bv Futhey, P. J. 
2 Chester Co., R., 249. 
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C. p. OF LANCASTER COUNTY. 

Ifary Ackerm&n ys. Joel L. Lightner, Exec- 
editor of the Will of Jacob Hart- 
man, Deceased. 

Will — Construction of — Allowance for 
maintenance of minor children. 

A reasonable sum may be paid out of the in- 
terest and income of an estate by the executor 
or guardian for the maintenance and support of 
a tc»tator*8 child or children. 

Where a testator bequeaths to his housekeeper 
the sum of two hundred dollars annually upon 
eondition that she properly takes care of her 
bastard son, who was subsequently adopted by 
the testator by legal proceedings, "and gives 
kirn a good common school education, the ex- 
penses and costs of which, viz., for clothing 
and books, as well as the bequest of two hun- 
dred dollars to my said housekeeper, to be paid 
out of the proceeds and rentals of my said real 
estate," 

Held, That the testator did not intend that 
the bequest should include the boarding and 
lodging of said child. 

April Term, 1884 ; No. 2. 

Case stated. 

The foDowing case was agreed upon by 
the parties to this suit, for the opinion of 
the court : 

" Jacob Hartman, of the city of Lancas- 
ter, died on October 22, 1881, leaving an 
estate worth, after the payment of his debts, 
about $20,000. He made a will dated 
September 22, 1881, which said will is an- 
nexed to and made part of this case stated. 
A caveat was filed against the admission of 
this will to probate, an issue of devisavit 
vel non was framed to try whether the 
paper was the will of Jacob Hartman or 
not, and letters of administration pendente 
liU were granted to Joel L. Lightner. The 
will was established by the verdict of a 
jury on May 12, 1888, and on July 11, 
1883, letters testamentary were granted to 



Joel L. Lightner, the executor named 
therein. 

"After making bequests amounting to 
$200, the said testator gave all his estate, 
real and personal, to his son, Severon Hart- 
man, for the term of his natural life, after 
arrival at the age of manhood, with re- 
mainder over to his children, if he should 
marry, and with a further remainder over 
to John Hartman in case of the death of 
Severon without children. Severon Hart- 
man is the son of testator by the plaintitF, 
Mary Ackerman, and was adopted by the 
testator as his son by regular legal pro- 
ceedings in the year . 

" The testator provides in his will as fol- 
lows : * I give and bequeath to my house- 
keeper, Mary Ackerman, all the liousehold 
furniture in the one-story brick dwelling 
house on North Prince street, Lancaster 
city, in which I now live and occupy, with 
uninterrupted permission to her, the said 
Mary AcKerman, to live in and occupy tlie 
said house free of rent and taxes as long 
as she remains single or unmarried, with 

!)ermi8sion also to use the piece of ground 
ying between the said bouse and the house 
on the east side of Water street. I also 
give and bequeath to my said housekeeper, 
Mary Ackerman, the sum of two hundred 
dollars to be paid to her annually and reg- 
ularly, conditioned that she properly takes 
good care of my said son, Severon Hart- 
man, and gives him a good common school 
education, the expenses and costs of which, 
viz., for clothing and books, as well as the 
bequest of two hundred dollars to my said 
housekeeper, to be paid out of the [pro- 
ceeds and rentals of my said real estate.' 
" Severon Hartman is about eight years 
old. Joel L. Lightner was appointed his 
guardian by the Orphans' Court of Lancas- 
ter County on November 23, 1881. For 
his support Joel L. Lightner has paid Mary 
Ackerman thirteen dollars ($18) each 
month since the death of the testator, and 
has further paid her the sum of twenty -five 
dollars ($25) to purchase clothing for tlie 
said Severon Hartman, and forty dollars 
($40) for her own use. 

" If the Court be of opinion that the said 
Mary Ackerman is not required to pay the 
expenses of maintaining the said Severon 
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Hartman out of the legacy to her of two 
hundred dollars ($200) per annum, then 
judgment to be entered in favor of the 
plaintiflf for the sum of four hundred and 
forty-three dollars and thirty-three cents 
($443.33), being in full for all payments 
on account of the said legacy up to March 
22, 1884; but if the Court be of opinion 
that the said Mary Ackerman is required 
to pay the expenses of maintaining the said 
Severon Hartman out of the legacy to her 
of two hundred dollars ($200) per annum, 
then judgment to be entered in favor of the 
plaintiff for the sum of sixty-six dollars and 
thirty-three cents ($66.38), being in full 
for all payments on account of said legacy 
up to March 22, 1884 ; but if the Court be 
of opinion that the said Mary Ackerman is 
so required to pay the expenses of main- 
taining the said Severon Hartman out of 
the said legacy to her, but that the pay- 
ments made for the support of the said 
Severon Hartman before the establishment 
of said will by a verdict and the admission 
thereof to probate are not properly charge- 
able against said legacy to said Mary 
Ackerman, then judgment to be entered in 
favor of the plaintiff for the sum of three 
hundred and thirty-nine dollars and thirty- 
three cents ($339.33) in full for all pay- 
ments on account of said legacy up to 
March 22, 18^4. It is agreed that the 
plaintiff has taken good care of Severon 
Hartman since the testator's death, and has 
duly sent him to school." 

George Nauman for plaintiff. 

Z>. Gr, Ushleman for defendant. 

April 19, 1884. Opinion by Living- 
ston, P. J. 

Giving to the will of Jacob Hartman a 
faif, legal construction, we are of opinion 
that the testator did not intend that the 
bequest of two hundred dollars annually to 
his housekeeper, Mary Ackerman, upon 
condition that she properly takes good care 
of hi-» son, Severon Hartman, and gives 
him a good common school education, the 
expenses of which, viz: for clothing and 
books, as well as the bequest of two hun- 
dred dollars to his said housekeeper, to be 
paid out of the proceeds and rentals of his 
estate, should include the boarding and 



lodging of his said son, and that under the 
decisions of the Supreme Court in Seibert's 
Appeal, 7 Har. 49, and Leiby's Appeal, 
13 Wri. 182, a reasonable sum may be 
paid out of the interest and incomes of the 
estate by the executor or guardian for the 
maintenance and support of testator's son, 
Severon Hartman. 

We, therefore, in accordance with the 
terms of the case stated, enter judgment 
for plaintiff for four hundred and forty- 
three dollars and thirty-three cents with 
costs. 

Judgment accordingly. 



C. P. OF LACKAWANNA COUNTY. 
Williams vs. Brogan. 
Equity — Fraud and undue influence- 
Cancellation of Deed and Record of 
Conveyan ce — Re-conveyance decreed. 

Constructive fraud often exists whei-e the par- 
ties to the contract have a special confidential 
or fiduciary relation which affords the power and 
means to one to take advantage of or exercise 
undue influence over the other. It may be in 
the line of parental affection constituting undue 
influence, or, as in this case, in the line of affec- 
tion turning suddenly in sarcasm upon a confid- 
ing mother, and from the impulse thus engen- 
dered the act was done. 

January Term, 1883 ; No. 6. 

In Equity, May 30, 1884. Opinion bj 
Hand, A. L. J. 

This cause comes before us on excep- 
tions to the* master's report. It is a bill 
in equity praying for the reconveyance of 
a house and lot conveyed l)y plaintiff to 
defendants, and a cancellation of deed and 
record of conveyance and for further relief. 
The allegations of the bill are that the 
plaintiff made a deed of her house and lot 
to her daughter, Mary Brogan, one of the 
defendants and wife of the other. That 
this conveyance was obtained by fraud, un- 
due influence, while plaintiff was in a state 
of intoxication, weak of mind and body, 
and under the control of defendUnts ; that 
plaintiff was sixty-four years old, unable to 
read or write, unaccustomed to the transac- 
tion of business, and on the following day, 
after the conveyance, she sought to have 
the transaction annulled and the deed de- 
livered up. 
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The master finds that there was no con- 
sideration for the deed, and that it can only 
be sustained as a gift on the consideration 
of natural love and affection; that there was 
no intoxication such as would avoid the 
deed, and that the plaintiff knew what she 
was doing, and intended to do it. He recom- 
mends a dismissal of the bill, on the ground 
that he does not think the evidence of the 
plaintiff is suflSciently corroborated to war- 
rant a decree of conveyance, and recom- 
mends a division of the costs between the 
plaintiff and the defendants. 

The learned master has very faithfully 
analyzed the evidence, and has very frankly 
stated his conclusions and his doubts, and 
in this respect has materially aided us in 
our examination of the case. We have 
been compelled in view of his doubts to 
scrutinize the whole of the testimony with 
great care. 

Under the pressure laid upon us by the 
decisions in our State to critically examine 
all the circumstances attending a transac- 
tion such as this, and, if ecpiity can dis- 
cover any imposition practiced or anything 
which would make it unfair, to set aside 
the.convevance, we have been led to a con- 
elusion different from that which is recom- 
mended by the learned master. He says in 
hisxeport " that persuasions were used to in- 
duce Mrs. Williams to make this conveyance 
is a fact, but the master is doubtful whether 
the facts proven are sufficient to constitute 
undue influence." It is here that we think 
he has erred. He finds from the evidence 
that this deed of Mrs. Williams was only 
an improvident act. In his examination of 
the testimony, while it is true that on some 
of the allegations of the bill the uncorrobo- 
rated evidence of the plaintiff would justify 
his not finding those allegations proved, 
nevertheless, upon this question of undue 
influence, there is sufficient corroboration 
and undisputed evidence to move the equity 
side of the court. A statement of the facts 
will show this. 

Mrs. Williams was sixty-four years of 
age, a widow. She had two married daugh- 
ters, Mrs. Brogan and Mrs. Kerrigan, and 
grandchildren, the children of a deceased 
son and daughter. On the morning of the 
12th of October, 1882, she was sent for 



while in bed to come to the house of Mrs. 
Brogan. The object of this on the part of 
both defendants was to secure a dispo- 
sition of this property from the old lady 
in favor of the defendants. The old lady 
came without her breakfast, and during all 
the transaction neither had a meal from 
morning till night, or was oblivious to any 
sustenance except a few glasses of ale dur- 
ing the day. Up to this time she had lived 
on terms of motherly affection for her daugh- 
ters, and all her children. Mrs. Brogan 
testifies on cross examination : " I wanted 
to see my mother about the property deeded 
away. Thought it was as much my business 
as sister Catherine's. Mr. Brogan knew that 
I had sent for mother. I talked with him 
about it before I sent for mother." In chief 
she says: "When she (mother) came in, 
after she had sat awhile I asked her why 
she had given part of her property away to 
Kerrigan before she died or wa« getting 
weak. She asked me how I heard that 
she had given any of it away to Mr. Kerri- 
gan. Told her 1 had heard it from Mr. 
Kerrigan's son, who came to board with 
me after having a dispute with his father. 
She then said she had not given any of the 
land away, only sold the bam to him; told 
her that was all right, and I had nothing 
more to say. Then I told her that I had 
heard she had the whole jilace deeded to 
Kerrigan and had left herself without a 
home. Told her I hardly believed it when 
I heard it, but tliat I heard it directly. 
Then she turned to me and said, "Mary, 
let your husband, James Brogan, go and 
see after it, see what is deeded," and he 
went out at her reiiuest. He went and 
saw it, and in al)Out half an hour my hus- 
band came back and told her how* much 
land she had deeded with the bam. ^hen 
she, Mi-s. Williams, said in that case 
' Mary, the rest of it is yours.' " The re- 
mainder of the testimony of Mrs. Brogan 
contradicts the testimony of the plaintiff 
that under the feelings engendered on that 
morning the plaintiff was induced to do this 
improvident act. Other circumstances in 
the testimony may be referred to, such as 
starting out with the intention of going to 
Fellows' office to ascertain the exact fact, 
but digressing to Stokes' office, the con- 
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veyancer. The controversy (or negotia- 
tions, to use a milder term) at Stokes' 
oflSce for nearly or quite half a day, and 
her finally yielding to the purpose of the 
morning and signing the deed ; the absence 
of any instruction on the part of the scri- 
vener as to the irrevocable nature of the 
deed, or whether she understood that it 
was irrevocable ; the immediate desire the 
next day, as soon as the plaintiflF learned 
what she had done, to revoke the instru- 
ment ; the slight evidence upon which on 
the morning she was induced to believe she 
had conveyed to Kerrigan so much more 
than she intended, all being Brogan's and 
his wife's statement from a half hour's ab- 
sence, not to the records, but only to the 
ground, with no evidence as to what Brogan 
did say as to the quantity of land with the 
apparent fair disposition to go to Fellows' 
office, where the exact facts would have 
been learned and landing at Mr. Stokes' 
office, where a sensitive mother (without 
any design on the part of Mr. Stokes, who 
seems to have acted properly in the matter) 
might easily find herself committed to a 
course of conduct that she would not, of 
her own calm, free will and accord adopt ; 
all these are circumstances under which we 
are to judge of this influence exerted by 
Brogan and his wife, whether or not it was 
undue. 

Influence may be undue or improper 
from opposite considerations. A mother 
may be unduly won over by strong affec- 
tion and the winning powers of an affec- 
tionate daughter. An affectionate and fond 
mother as between two daughters held in 
equal esteem may also be unduly influenced 
by a slight or covert charge of unfairness. 
In the present case it was boldly pla<;ed 
before this old lady at the early hour of 
the morning by a daughter, whom up to 
this time she had loved, that she had given 
part of her property away to Kerrigan be- 
fore she died or was getting weak; that 
she (Mary Brogan) had heard that she had 
the whole place deeded to Kerrigan, and 
had left herself without a home. We say 
nothing now about the actual facts of the 
Kerrigan deed ; we have to do simply with 
the impulse and influence which such a 
charge was likely to start in the breast of 



a confiding, affectionate mother when made 
by a daughter. It is evident that under 
this impulse Mrs. Williams at once acted, 
and acted impulsively, and acted through 
the whole day. Exaggeration pictures the 
wrong done by the Kerrigan conveyance* 
and when an attempt is made to ascertain 
the exact truth by Mrs. Williams, it is 
frustrated, and we don't know that she 
learned the exact truth even up to the time 
she signed the deed. In fact, it matters 
little whether she had conveyed too much 
to Kerrigan ; the important fact is, was she 
unduly influenced at the time this deed was 
signed? 

The evidence would seem to show that 
she only conveyed to Kerrigan what she 
ought to, with the consideration he paid. 
Certainly it waa so if Kerrigan and her 
husband had bought the land together, and 
she only conveyed the bam and her inter- 
est paid for, of which there is evidence. 
From the plaintiff's testimony, contradicted 
by Mary Brogan, we are led to the con- 
clusion that smarting, or, to use a milder 
term, touched by the charge of unfairness 
and by the influence kept up during the 
whole day by her daughter, the plaintiff 
was unduly influenced to make this deed. 

We think also in the light of Nfiskey's 
Appeal, 40 Leg. Intel, p. 416, tJiere is an 
absence of a distinct intent to make this 
gift irrevocable. The burden of proof of 
supporting this gift is wholly on the de- 
fendants, in the absence of such clear and 
understood intent, and under the doubts 
which clearly arose in the mind of the 
master he would have been justified in a 
different conclusion. In Miskey's Appeal 
it is said it is not so much what the grantor 
intended to do, but how was this intent 
created or formed. Justice Trunkey says 
in Darlington's Appeal, in regard to rela- 
tionship like this, " Constructive fraud of- 
ten exists where the parties to the contract 
have a special confidential or fiduciary re- 
lation, which affords the power and means 
to one to take advantage of or exercise 
undue influence over the other." In 
Miskey's Appeal the fraud was wholly in 
the line of parental affection, constituting 
undue influence ; here it is in the line of 
affection turning suddenly in sarcasm upon 
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a confiding mother, and from the impulse 
thus engendered the act was done wliich 
she the next day sorely repented of. 

It is unnecessary wr us to review the 
allegation of intoxication, but in connection 
with all the circumstances of that day 
tiiere is suflScient evidence to cast a shadow 
OTef that part of the case. In view of all 
the circumstances, we think this is a case 
in which equity interferes to compel a re- 
conveyance, &nd it is ordered and decreed 
that the prayer of the bill be granted with 
costs, formal decree to be prepared by 
counsel under the rules of court and sub- 
mitted. 



0r^f(Htts' ^attrt 



O. C. OF PHILA.DELPHIA COUNTY. 
Estate of Anna F. Scherer, now Taylor. 

Q-uardian and Ward — Attachment — 
When attachment will not be allowed 
to issue. 

The Court will not order an attachment 
against a guardian to issae for moneys alleged 
to be due by her to her ward, where the claim 
defaulted is but a debt, and arises neither 
through fraud or misappropriation. In such 
case the process of the court cannot be used for 
its collection. 

Sur petition for order on guardian to pay 
money to her ward and motion for attach- 
ment. 

May 24, 1884. Opinion by ffanna^ 
P. J, 

This is the first instance in our experi- 
ence of a child proceeding to the utmost 
limit against a parent, even to the prison 
door, and that parent a mother, in an eflfort 
to enforce payment of a sum less than one 
hundred and fifty dollars found to be due 
as guardian of her daughter. We had 
supposed that some spark of filial love still 
■ burned in the heart of every child towards 
a mother, surviving the coldness of ingrat- 
itude and forgetfulness of bitter estrange- 
ment ; but it seems we were mistaken. The 
bright and pleasant memories of sunny 
childhood and tender ministries and sacri- 
fices of a mother, are alike efiaced, and in 



their stead reigns revolting selfishness. We 
are not disposed to recognize such unfilial 
conduct nor such a stigma upon human na- 
ture ; rather let it be bidden from public 
view. If the guardian had defrauded her 
child, which is almost incredible, some 
slight excuse would be presented ; but of 
that there is not the slightest evidence, and 
the most that can be said is, that of the 
wages of the daughter, and her share of 
the rents of the single piece of property, 
in which both are interested, collected and 
received by the mother, after deducting 
the cost of boarding and maintaining her 
daughter, a small balance is due the latter. 
It is therefore but a debt, and arises not 
through fraud or misi4)propriation, and for 
its collection the process of the court can- 
not be used in the direction now attempted. 
The attachment is refused. 
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Graver's Appeal— Harrison's Appeal. 

Equity — Sales — Commissions — Costs. 

G. delivered to R. certain safes to sell, agree- 
ing *'to allow him the usual commissions al- 
lowed to agents on card rates." Machinery and 
other things were inventoried and delivered at 
the same time to R., who was to "account for 
the assets * ♦ at the value fixed in the said in- 
ventory.'* The safes were inventoried at 55 per 
cent, of card rates. Held^ that R. was entitled 
to the commission on the gross amount of the 
sales. 

G. became the owner of the assets of the safe 
company, of which he and R. were members, 
and also of a lease, and put R. in as sub-teuant. 
Subsequently there was a sale on a landlord's 
warrant at which two safes belonging to the 
latter were sold. Hdd^ that on a settlement he 
was entitled to a credit from G. of the actual 
value of them. 

lu equity costs rest on the sound discretion of 
the court, and are to be awarded or refused ac- 
cording to the justice of each particular case. 

Appeal from the Court of Common Pleas 
No. 2, of Allegheny county. 

January 7, 1884. Opinion by ClaA, J. 

The copartnership existing between iE- 
chael Graver, Peter Rieseck and William 
Graver, under the name of the Pittsburgh 
Safe Company, was dissolved by agreement 
in writing, on the 10th of tfune, 1875, 
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Peter Rieseck and William Graver trans- 
ferring their respective interests therein to 
Michael Graver. On the 1st July, 1875, 
Michael Graver leased "the buildings, ma- 
chinery, tools, engine, materials and prop- 
erty," late of the company, to Peter Rie- 
seck, to hold from that date until April 1, 
1876, under certain terms and conditions 
in the lease set forth. A cotemporaneous 
agreement was also executed, in which the 
purpose of the transaction is fully disclosed, 
and the rights and responsibilities of the 
parties were attempted to be defined ; it is 
upon the Construction of this agreement 
that the principal contention, in both ap- 
peals, arises. By this last mentioned 
agreement it is provided, "That the said 
Rieseck has the safes on hand (?'. e., the 
safes, late the property of the Pittsburgh 
Safe Company), to sell on conunission ; 
the said if. Graver to allow him the usual 
commissions, allowed to agents, on card 
rates, for selling the safes. * * * That 
the said Rieseck shall account for the as- 
sets, machinery, etc., as set forth in an 
inventory thereof bearing even date here- 
with, and at the values fixed in the said 
inventory, except when authorized by M. 
Graver to dispose of specific articles at a 
less figure." 

The plaintiff in the bill, Micliael (Jraver, 
claims that the safes were inventoried at 
55 per cent, of tlie card rate, that Rieseck 
was liable to him for the inventory price, 
and that he must obtain his commission by 
selling for more than the inventory price ; 
failing in this, he would get nothing, and, 
by selling for less, he became responsible 
for the loss. 

The defendant, Rieseck, contends that 
he was to receive " the usual commissions, 
allowed to agents, on card rates, for sell- 
seing the safes; " that if he sold at card 
rates, he was entitled to his full commis- 
sions, if for less, he was entitled to the 
same, less the difference between the card 
rate and the price he actually obtained for 
the safes. The master has found the usual 
commission on card rates to agents to be 
50 per cent., and to this no exception has 
been taken, on either side. 

The term "assets," unless qualified by 
the remaining provisions of the contract, 



would certainly embrace the entire property 
and effects of the company, in Graver's 
hands, and in a qualified sense, we think, 
the term was so used. The safes on hand 
were part of those assets, and, if not sold, 
were certainly to be accounted for with the 
other property, "at the value fixed in the 
inventory;" but an exceptional provision 
is made for such of these as Rieseck should 
sell ; he was to have " the usual commission 
allowed to agents, on card rates, for selling 
the said safes." This rate of commission 
was liable to change, in the fluctuations of 
the market, but the inventory price was 
fixed and certain. When the usual com- 
mission to agents was fifty per cent., there 
was a primary liability to the principal for 
fifty per cent, of the card price, as die 
agent, under this mode of computing com- 
missions, was, admittedly, bound to return 
to his principal the difference between the 
card rate price and the price obtained; 
when the commission was 60 per cent, that 
primary liability was forty per cent. Thus 
the measure of responsibility to the princi- 
pal becomes an essential factor in the com- 
putation of the commission, and, by assum- 
ing the inventory price of 55 per cent., as 
the fixed amount for which the agent is 
primarily liable, an allowance of 50 per 
cent, commissions on card rates is impossi- 
ble, unless the safes were sold above their 
value, and this difficulty increases as the 
rate of commission advances. These two 
provisions of the agreement are, therefore, 
radically inconsistent, if Rieseck was to be 
allowed 50 per cent, commissions on card 
rates ; he cannot account for the safes sold 
at inventory prices ; if he does account for 
them at the inventory prices, he cannot be 
allowed fifty per cent, commissions on card 
rates. We are not to assume that the par- 
ties contemplated that the safes were to be 
sold beyond the admitted or card values. 
If we adopt the construction put upon these 
clauses by the court below, therefore, we 
defeat the plain expression of the contract. 
Rieseck was certainly bound to account 
for the assets, machinery, etc., including 
the safes, at the values fixed in the inven- 
tory ; but it is equally certain, that for the 
safes which he sold he was to account, on 
the same terms as an agent selling, at card 
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rates, upon the usual commissions. To har- 
monize these apparently conflicting provi- 
sions, it is only necessary to give to each 
clause its full effect; the safes are assets 
until sold,, when sold the compensation for 
the sale is specifically provided for. We 
are therefore inclined to put a construction 
upon the cotemporaneous agreement, dif- 
ferent, not only from that followed by the 
master in stating the account, but different 
also from that adopted by the court below. 

As Rieseck already stands charged in 
the account with the inventory price of all 
the safes sold, he is, of course, to be sur- 
charged with whatever sums he may have 
received, in excess of the inventory; as 
against the gross amount thu? debited to 
him, he should be credited with the amount 
of his commissions, at the rate fixed by his 
contract. Out of the gross proceeds of his 
sales, he is only entitled to receive his com- 
missions as agent ; the balance of that fund 
belongs to Graver, the principal. 

On the 29th of January, 187G, two safes, 
the individual property of Rieseck, and five 
others, owned by Graver, were sold upon 
a landlord's warrant for rent due to Work- 
man & Davis, upon the lease of the Pitts- 
burgh Safe Company. Graver. was the 
owner of this lease, and of all the assets of 
the company. Rieseck was a sub-tenant, 
holding from Graver, to whom all had been 
assigned. Rieseck, as between himself and 
Graver, had not assumed this rent, nor was 
he the person to pay it. Graver's default 
caused the sale ; the debt was his, and it 
was his duty to discharge it. Rieseck had 
none of the funds of Graver, in hand, with 
which to pav the rent. Under these cir- 
cumstances llieseck was entitled, not only 
to a credit for the difference between the 
inventory price of the five company safes, 
and the price for which they were sold, but 
to the actual value of the two which he 
owned individually. We can see no reason 
why he should be limited to the price for 
which they were sold. 

We are of opinion, moreover, that Rie- 
seck is entitled to credit for commissions, 
upon the safes sold to Trenary Bros., W. 
H. & W. T. Howard, G. B. Russel, and 
T. Elwood Zell. It is true, the several 
contracts for the sales of these safes were 



made before Rieseck's lien began, but the 
sales were not at that time completed, nor 
was Rieseck bound to consummate them.. 
These were part of the "safes on hand" 
which Rieseck had to sell on commission ; 
they were charged against him in the in- 
ventory, and embraced in the agreement; 
they were delivered by him to the pur- 
chasers, and he was responsible for the 
price. If he chose to accept the contract 
made by Graver, and to consummate the 
sale, under the circumstances, assuming the , 
risk, he had a right to the compensation 
which the contract provides. 

We are not of opinion that Rieseck 
should have an allowance for the manufac- 
turer's profit of twenty per cent, on the 
safes which were sold by Graver, after the 
agreement of the 17th of February, 1876, 
under the contract of that date. He received 
the stipulated notice, and if he could not 
protect his interests at the sale, it was his 
misfortune. Graver had the right, hoiia 
jide^ to adopt any convenient method of 
closing out the stock, public or private ; he 
was not bound to consult Rieseck's conve- 
nience to the prejudice of his own interests. 
It is fairly deducible from the agreement, 
and improbable from the testimony, that 
the manufacturer's profit was embraced in 
the valuation fixed in the agreement of the 
17th of February, 1876, and that the prices 
there named were liable to a deduction of 
twenty per cent, or less, contingent upon 
the result of subsequent sales, and that 
Rieseck is therefore liable to a surcharge 
of $262.80, the amount of this profit for- 
feited by the actual result of the sales. 

As to the number 12 safe, sold to Berry, 
we are satisfied with the finding of the 
master in his supplementary report. 

The exception to the amount of the mas- 
ter's charge has not been pressed ; it is not 
referred to in the argument of counsel, 
and we are not inclined, therefore, to con- 
sider it. 

In equity costs do not always- follow a 
decree ; they rest on the sound discretion . 
of the court, and are to be awarded or re- 
fused according to the justice of each par- 
ticular case: 3 Dan'l Ch. Pr., 2. In cases 
involving complicated and doubtful ques- 
tions of account, and especially in partner- 
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ship accounts, the costs may be divided: 
Gyger's Appeal, 12 P. F. Smith, 73. 

Both parties here were willing to account, 
but they had widely different and appar- 
ently honest convictions, as to the principle 
upon which the account was to be taken. 
There were real and substantial differences 
between them, as to the proper meaning 
and construction of their agreement, and, 
until these difficulties were removed by a 
judicial determination, no account could be 
stated between them. The bill filed was, 
therefore, a necessary proceeding to settle 
their differences, and the result shows tliat 
each party has been found, as to some of 
them to be in the wrong. We are of opin- 
ion, therefore, that all the costs in the court 
below, as well as the costs of these several 
appeals, should be paid equally by the 
parties. 

The account between the parties should, 
therefore, be stated as follows : 

FBTER BIESECK IS DEBITED AS FOLLOWS : 

With machinery, tools and improve- 
ments of building $13,443 02 

With safes, locks and vaults, as per 
stock sheet 0,800 00 

With materials 2,675 74 

With accounts due Pittsburgh Safe 
Company, collected by Rieseck and 
not accounted for by him, in his re- 
port before the master 180 09 

With accounts and note» due Pitts- 
burgh Safe Co., collected by Ries- 
eck and amounts paid by Graver to 
Rieseck, during the continuance of 
the lease arrangement, to assist him 
in winding up said business, and 
also the portion of the rent due 

, from Rieseck for the time he occu- 

W pied the premises 3,315 56 
ith amount for material used and 
not returned, nor accounted for by 
him, during the lease arrangement. 301 44 

With amount surcharge, for sums ob- 
tained from sales of safes over the 
inventory value : 

Amount of sales .... $3,945 45 
Amount inventory price . 2.915 00 1,030 45 

With amount surcharge, two No. 4 
burglar-proof chest locks .... 89 00 

With amount surcharge, manufact- 
urer's commission on nafes sold by 
Graver 202 80 

Amount balance due Rieseck . . . 299 52 

$27,897 62 

PETER RIESECK 18 CREDITED AS FOLLOWS I 

With machinery and improvements 

on building $13,448 02 

With materials 2,147 68 



With safes, chests, locks $4,899 00 

With accounts paid l>im 4,638 08 

With repairing, fitting, furnishing 

and delivering safes 272 60 

With safes, sold on landlord's war- 
rant, being value of his own safes 
hold, and the difference between 
value and price received as to 

otlit rs . . ^ 594 00 

With ."^afes, sold by Graver from April 

24, 1875, to June 10, 1875 .... 630 00 
Witli r<»mmis8ions on sales of safes, 

50 \H V cent, on card rates .... 1,203 45 
With No. 12 safe sold to Berry . . . 182 00 
\\ ith amount stock omitted on credit 
side of Rieseck's account 889 84 

$27,897 02 

Amount balance due Rieseck . . $299 53 

And now, January 7, 1884, the decree 
is reversed and it is ordered, adjudged and 
decreed, that Michael Graver, the plaintiff, 
do pay to John R. Harbison, Esq., a»- 
signee in bankruptcy ot Peter Rieseck, the 
sum of $299.52, with interest thereon from 
the 18th day of February, 1876, as per 
the account herein stated ; and it is further 
ordered that all the costs, accrued in the 
court below, and upon these several appeals, 
shall be divided between the parties and 
each shall pay one-half part thereof. 
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SUPREME COURT. 

City of Erie vs. Thte Trustees of the First 
Uniyersalist Church. 

Error to the Common Pleas of Erie 
County. 

Muninpal Assessment — Taxation — 
Churches — When exempt from — Act 
of Maij U, 1874. 

A property occupied and used as a 
place of regular stated religious worship 
is exempt from municipal assessment for a 
sewer built in front thereof. 

Such assessment is a tax, within the 
meaning of the first section of the Act of 
May 14, 1874, exempting churches from 
taxation. 

Judgment affirmed. 

Opinion by Gordon, J. 

31 Pitts. Leg. Jour., 428. 
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C. p. OF LANCASTER COUNTY. 

William K. Bender vs. John Boyer, Gar- 
nishee of John L. Bair. 

Attachment Execution — Garnishee — Bill 
of partieu lars — Ju dgmen t for tvan t of 
a sufficient bill of particulars — When 
declined. 

In an attachment execution where a party is 
merely summoned as garnishee, the plaintiff not 
being presumed to know in what particular 
manner the garnishee became indebted to the 
defendant, is not obliged to give a bill of par- 
ticulars. 

May Term, 1883 ; No. 100. 

Rule to show cause why judgment should 
not be entered for want of a sufficient bill 
of particulars. 

William K. Bender, as appears by the 
proceedings filed in this cause, obtained a 
judgment against John L. Bair on March 
1, 1883, for $158.82 before Jacob Hilde- 
brand, one of the justices of the peace of 
the county. It does not appear that an 
appeal was taken from it. 

On March 3, 1888, the justice issued an 
attachment in the case, ''William K. Ben- 
der vs. John Royer, garnishee of John L. 
Bair." This attachment, with a copy of 
interrogatories and rule to answer, was 
served on the garnishee and the defendant. 

At the time fixed by the rule for the 
garnishee to answer the interrogatories the 
defendant did not appear. The claimant 
appeared and claimed to have execution of 
his judgment on the efiects of the defen- 
dant in the hands of the garnishee. The 
garnishee then appeared and filed his an- 
swers to his interrogatories, "admitting 
diat he has purchased from him (the de- 
fendant) as the administrator or trustee to 
sell the estate of Isaac Bair, deceased, 
certain real estate, and is indebted to the 



said John Jj. Bair, administrator, in the 
sum of $1333.66 for said real estate so 
purchased." On April 20, 1883, after 
notice to the garnishee, the justice entered 
"judgment publicly, that plaintiff have 
execution of the said debt of $158.82 with 
costs, due by the garnishee to the defen- 
dant and attached in his hands." From 
this judgment the garnishee has taken an 
appeal which has been entered by him in 
the Court of Common Pleas to the number 
and term stated in the caption above. 

The appeal was entered May 9, 1888. 
On October 9, 1883, the garnishee had a 
rule entered requiring the plaintiff to de- 
clare within ten days or judgment of non- 
suit. On October 20, 1888, plaintiff's 
counsel filed a narr. in assumpsit, which 
contains the common counts only, such as 
is ordinarily filed where goods are sold to, 
or money loaned to, or owing by, a defen- 
dant to a plaintiff direct. On Octoher L2, 
1883, the garnishee had a rule seri-ed on 
plaintiff to furnish him a bill of particulars 
of the above cause of action within twenty 
days, or suffer judgment of non-suit. 

On October 25, 1»88, plaintiff filed a 
bill of particulars as follows: "William K. 
Bender is a judgment creditor of John L. 
Bair, who has moneys in the hands of John 
Royer, having purchased real estate, the 
proceeds of which in part belong to John 
L. Bair," And on November 21, 1883, 
the garnishee obtained the present rule to 
show cause why judgment should not be 
entered against plaintiff, for want of a suffi- 
cient bill of particulars. 

L, FAlmalcer for rule — cites Troubat & 
Haly's Practice, vol. 1, §474. 

The rule of practice which sanctions a 
call for particulars, has for its object defi- 
nite infoimation to the antagonist party, of 
the plaintiff'^ cause of action. The bill of 
particulars furnished ought to be as certain 
and convey as much information as a 
special declaration. 

Gilpin vs. Howell, 5 Barr, 41. 

Babcock vs. Thompson, 3 Pick., 446. 

2 Saunders on Pleading, 699. 

It must disclose the gist of the plain- 
tiff's action, or it is insufficient. 

Graham vs. Graham, 1 W. N. C, 416. 
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Dates most be given. 
Livingston V9. Enochs et ux,, 2 W. N. 
C, 244. 

Equivalent to notice of special matter. 
Moatz V9. Knox, 1 Jonen, 268. 
Hale v$. Fenn, 3 W. & S., 361. 

P. B, Baker y contra. 

April 19, 3884. Opixrioa by Living- 
ston^ P. J. 

A careful perusal of the rule of court 
will show that it does not embrace a ease 
like the one before us. It applies only to 
cases where the dealings have been between 
a plaintiff and a defendant direct ^ and does 
not apply to attachments in execution, 
where a party is merely suomionied as gar- 
nishee, as Mr. Boyer has been. In such a 
case a plaintiff is not presumed to know in 
what particular manner the garnishee be- 
came indebted to the defendant, nor how 
much he owes him. These facts he gener- 
ally learns from the answers of the gar- 
nishee to the interrogatories he files ; and 
in this ease the garnishee has answered, 
showing that he is as well informed and as 
fully able to prepare a defense as he would 
be rf furnished with the most full and per- 
fect bill of particulars. 

Under the pleadings as they now stand, 
the plaintiff may hare some trouble in 
getting his allegata and probata to agree ; 
but this is not now for our consideration. 

The rule to show cause is discharged. 



0rfif(Hm' f^amt 



In Be Estate of Ann Coyle, Deceased. 
ffusband and wife — Estate of wife — 
Fuj}eral expentses — Act of 4th May^ 
1855. 

Abuse by a husband of his wife will not, un- 
der the Act of May 4, 1855, forfeit his interest 
in her estate. 

Where the surviving husbaiid is insolvent, 
the estate of the deeeai^ed wife is liable for nec- 
essaries furnished her and her funeral expenses ; 
but, as the husband is primarily liable therefor, 
they should be charged a^inst his distributive 
share in her estate and deducted therefrom. 

Opinion by Over, J. Filed April 15, 
1884. 



Whilst the evidence in this case shows 
that Richard Coyle, the surviving hisbairi 
of the decedent, abused her, it does not 
show that he willfully neglected or refused 
to provide for her or deserted her for a 
vear prior to her death, and therefore he 
has not, under the Act of May 4, 1855, 
forfeited his interest in her estate under 
the intestate laws. But as she made a 
will under which he refuses to take, under 
the first section of that act he can only 
take such interest in her estate as she 
could have taken had she survived him aad 
refused to take under his will. As the de- 
cedent left no children, he is entitled to 
one^alf of the personalty. Claims for 
necessaries furnished the decedent in her 
lifetime, and funeral expenses, to the amount 
of $399.17, have been proven against the 
estate. Her surviving husband is primar- 
ily liable for these debts, and her estate 
would clearly not be liable for those ia- 
curred for necessaries, and probably net 
for funeral expenses, unless he was insol- 
vent. It is safe to infer from the evidence 
that aside from his interest in this estate 
he is insolvent, and distribution should 
therefore be made to them. But as they 
are primarily his debts, the estate has an 
equitable set-off against his cBstributive 
share for them, and they must be deducted 
from it. 



Qttxrter Sessions. 



Q. 8. OF PHILADELPHIA COUNTT, 
CSommonwealtli ys. ^ruce. 

Criminal Law — Abortion^ death ensu 
ing — Evidence — Byintj declaration^ 
when admissible — 87 sec. of the act ^ 
31st March, 1860. 

Tlie act of Assembly, in defining in terms the 
crime of abortion, death ensuing, did not cbapifi 
its common law character, which is homieim. 
All deaths by unlawful means are homicides. 

On a trial by indictment for procuring a mis- 
carriage, whereby the death of the woman ynm 
produced, her declaration in $xtremi9 may be ad- 
mitted in. evidence. 

Motion for a rule for a new trial. 
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Jme ISlh, 1884. Opinion by Fin- 
fetter, J. 

The defendant was indicted under the 
87th section of the act of 31st March, 
1860, which is as follows, yiz : 

'^ If any person shall unlawfully adimn- 
ister to aAy woman pregnant or quick with 
efaitd, any drug, poison or other substance 
whatsoever, or shall unlawfully use any 
instrument or other means whatsoever, 
with the intent to {procure the miscarriage 
of such woman^ aiul such woman or any 
child with whicii she may be quick shall 
die in consequence of either of said unlaw- 
ful acts, the person so emending shall be 
guilty of felony, and sitsU be sentenced'' 
etc. 

The indictment avers tiiat the defendant, 
Dorival B. Bruce, ''did feloniously ad- 
minister to one Hattie SchoU, she, the said 
Hattie SchoU, then and there being a 
woman pregnant with child, and supposed 
an-d believed by the said Dorival B. Bruce 
to be then and there pregnant with child, 
a certain drug, etc., with intent thereby 
th«n and there to procure the miscarriage 
of her, the said Hattie Scholl ; and in con- 
sequence, etc., the aforesaid Hattie Scholl 
did then and there become sickened, etc., 
and afterwards, on the 16th day of Janu- 
ary in the year aforesaid, etc., at t^e 
county aforesaid, and in consequence, etc., 
dttd die, contrary to the form of the act of 
Assembly," etc. 

At the trial the declaration in extremis 
of llattie Scholl was admitted against the 
objection of the defendant. It was as 
foHows: **^I had an abortioa produced on 
me by Dr. Bruce, 3416 Brown street, Phil- 
adel^ia." 

Without this evidence the defendant 
could not have been convicted, and it was 
the only means by which he was connected 
with the crime. 

The general rule uniformerly affirmed 
by every tribunal for a long time is, " That 
evidence of this description is only admis- 
BiMe when the death of the deceased is the 
subject of the charge, and the circumstances 
of the death ttie subject of the dying dec- 
larations." It is dear and definite, and can- 
not be misunderstood, but uncertainty may 



arise as to its application. It Hiay ther^ 
fore be profitable to examine the cases in 
which it was appTied or refused, together 
with the bills of indictment and the statutes 
upon which they were found. We may 
thus find valuable assistance in its aj^lica- 
tion. 

We can only conjecture how declara- 
tions not made in the presence of the ac- 
cused, and under the solemnities of an oath, 
and thus inconsistent with some of the 
soundest principles of law for the protec- 
tion of persons and property, came to be 
considered evidence even in cases involving 
the life of the citizen. We may indeed 
consider the reasons advanced inadequate 
and unsatisfactory ; nevertheless the rule by 
which they are admitted is now as well 
established as any other rule of evidence. 

The admission of evidence of this char- 
acter in civil cases seems to have first re- 
ceived judicial sanction from Lord Mans- 
field, in Wright v*. Lettler, 3 Burr. 1255, 
Justice Heath and Lord EUenborough, in 
Aveson vs. Lord Kronard, 6 E. 193. 

In Stobert vs. Dryden, 1 M. & W., 616, 
Parke B., after a full consideration of tiie 
authorities, said : " Such i& the state of the 
authorities, which are very limited indeed 
in point of number, and when it is con- 
sidered in how qualified a manner the 
opinion of Lord Mansfield, the origin and 
foundation of the others, is expressed, and 
when it is recollected that both then and at 
the time of the Nisi Prius trial before 
Mr. Justice Heath an opinion prevailed 
(which is now properly exploded) that any 
declaration in extremis was admissible on 
the ground that the solenmity of the occa- 
sion was equivalent to a declaration on 
oath, which, consideration eertainly had 
an influence on the mind of Lord Mansfield, 
it is impossible to say that there is any 
such weight of authority, however great 
our respect for the eminent judges whose 
names have been mentioned, as to induce 
us to hold that this case is established and 
recognised as an exception from the great 
principle of the law of evidence, that facts, 
the truth of which depends on parol evi- 
dence, are to be proved by testimony on 
oath." 

In Jackson vs. Vredjenburgh, 1 Johnson, 
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159, Kent J. overruled an offer to prove 
dying declarations. 

In Barfield vs. Britt, 2 Jones, N. C, the 
defendant in an action of slander offered 
the dying declaration of Jacob Britt, charg- 
ing tlie plaintiff with the crime imputed to 
him by the .words of the. defendant ; held to 
be inadmissible. 

In Fredonia vs. Railroad Co., T Phila. 
208, the District Court held that the dying 
declaration of the deceased as to the cause 
of the accident is not evidence in an action 
for negligence. 

I have not been able to find any case in 
this country in which such declarations 
have been admitted. We may say, there- 
fore, with reasonable certainty, that neither 
in England nor in this country are they 
admissible in civil actions. 

In criminal cases they seem to have been 
admitted without question, and without 
regard to the subject of the charge, until 
182'2. 

In Rex vs. Hutchinson, tried before Bay- 
ley, J., at the Durham Spring Assizes of 
that year, 1822, the prisoner was indicted 
for administering poison to a woman preg- 
nant, but not quick with child, with intent 
to procure abortion. The woman was 
dead, and for the prosecution evidence of 
her dying declarations upon the subject 
was tendered. The learned judge rejected 
the evidence, observing that although the 
declaration might relate to the cause of 
death, still such declarations were admissi- 
ble in those cases alone where the death 
of the party was the subject of the in([uiry. 

In King vs. Meade, 2 B. C. 605, the 
defendant having been convicted of perjury, 
a rule nisi for a new trial was obtained; 
whilst that was pending the defendant shot 
the prosecutor, and on showing cause 
against the rule, an affidavit was tendered 
of the dying declarations of the latter as to 
the transaction out of which the prosecu- 
tion for perjury arose. Held, that it could 
not be read; for that dying declarations 
are admissible only where the death is the 
subject of the charge, and the circumstances 
of the death the subject of the declaration. 
Abbott, C. J., said: "It," the dying dec- 
laration, " falls within the general rule that 
evidence of this description is only admissi- 



ble where the death of the deceased is the 
subject of the charge, and the circum- 
stances of the death the subject of the 
dying declaration." 

In 1860, Reg vs. Hinds, 8 Cox C. C, 
300, the defendant was indicted for unlaw- 
fully using certain instruments upon the 
person of one Mary Woolford, deceased, 
with intent to procure a miscarriage. Her 
dying declaration was received in evidence, 
against the objection that her death was 
not the subject of the inquiry. Pollock, 
C. B., said: In this case we are all of the 
opinion that the dying declaration of the 
woman was improperly received in evi- 
dence. The rule we are disposed to ad- 
here to is to be found laid down in Rex vs. 
Meade, 2 Barn. & Cress., 608. 

In State vs. James Shilton, 2 Jones, N. 
C. 360, 1855, an indictment for murder, 
the dying declarations referred to acts of 
the defendants which preceded the act or 
killing, held to be inadmissible. Pearson, 
J., said: Dying declarations are restricted 
to the act of killing and the circumstances 
immediately attending the act, and fixing a 
part of the res gestce. If it can be ex- 
tended to a separate and distinct act oc- 
curring half an hour before, it will extend 
to any act done the day before, or a week, 
or a month, or a year. As soon as the 
limit fixed by absolute necessity is passed, 
the principle upon which the exception is 
based being exceeded, there is no longer 
any limit whatever, and dying declarations 
become admissible not merely to prove the 
act of killing, but to make every homicide 
murder by proof of some old grudge. 
That the exception is restricted in the 
manner above stated, is clear from the 
reason of the thing and is settled by au- 
thority : Barfield vs. Britt, ante^ 41 ; 1 
Greenleaf Ev., 156, and cases cited; Car- 
ver vs. Hill, note, Phil, on Ev., pi. 1, 610. 

In Hackett vs. The People, 5l Barbour, 
370 (1870): "On trial of an indictment 
for murder, the dying declaration that the 
prisoner had often threatened to kill the 
declarant, without anything to show whether 
the threats were made to declarant or to 
others who had told him, is inadmissible. 
Ingram, J,, said: "It seems to me to be 
adopting a dangerous precedent, to extend 
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Uie rule which admits declarations made 
under a conviction that the party must die 
beyond the immediate transactions which 
led to the death." 

In Crookham vs. The State, 5 West 
Vir. Rep. 510 (1871), the indictment 
averred that the defendant feloniously did 
stab, cut and harm the said Samuel Feni- 
more, with intent to kill, etc., against the 
peace, etc. The dying declaration of 
Samuel Fenimore, that it was hard to die 
by the hand of another, and leave his 
family, was held to be inadmissible. Max- 
well, J., said: **The record shows that the 
finding of the indictment by the Grand 
Jury was entered upon the records of the 
court: 'An indictment against Chas. L. 
Crookman for malicious stabbing — a true 
bill.' It could not be received as a dying 
declaration because the death of the de- 
ceased is not the subject of the charge, and 
the circumstances of the death are not the 
snbject of the dying declaration." 

In People vs. Davis, 56 N. Y. 96 
(1874), it was held that: 

" 6uch evidence is admissible hi case of 
hominde ordy^ where the death of the de- 
ceased is the subject of the charge, and the 
circumstances of the death are the subject 
of the dying declarations. * * Apply- 
ing the rule to this case, the declaration 
was not admissible. The charge against 
the prisoner was not homicide in any de- 
gree. The crime charged against him is 
that of persuading the deceased to submit 
to the use of an instrument upon her person, 
and to take drugs with intent to procure 
her mis(Jarriage, in consequence of which 
the death of the child and her own were 
produced. The death of the deceased was 
not a necessary ingredient of the crime ; 
that of the child was sufficient to make the 
offence a felony. Such death only in- 
creased the degree of the crime and the 
punishment to be inflicted." The statute 
is as follows : " Any person who shall here- 
after wilfully administer to any woman 
with child or prescribe for any such 
woman, or advise or procure her to take 
any druys^ shall be guilty of felony," etc. 

In Stat^ of Kansas vs. Bohan, 15 Kan- 
sas, 407 (1875), the defendant had killed 
Thomas Anderson and William Anderson, 



and was tried for the homicide of Thomas 
Anderson. The dying declaration of Wil- 
liam was admitted in evidence. 

Kingman, C. J., holding that the evi- 
dence was not properly admissible, said: 
" It would be as difficult to suggest a case 
where, as in this, two men are killed at or 
near the same time, that any necessity 
exists for the admission of the statement of 
the one whose death was not the subject of 
the inquiry, as it is in any other criminal 
case where a material witness is dead." 

In The State vs. Harper, Ohio Rep. p." 
78 (1878), upon an indictment for unlaw- 
fully using an instrument upon the person 
of a woman with intent to destroy the 
vitalized embryo, in consequence of which 
she died, her dying declaxation was held 
inadmissible. 

Gilmore, C. J.: " This was an indictment 
for unlawfullv usinoj an instrument with the 
intent of producing an abortion, and not an 
indictment for homicide. 

" The death of R. G. was not the subject 
of the charge, and the death was alleged 
only as a consequence of the illegal act 
charged, which latter was the only subject 
of investigation. 

'* Upon an indictment for feloniously 
using an instrument upon the person of a 
woman, who afterwards died, with intent to 
procure an abortion, the dying declarations 
of the woman are inadmissible : Reg vs. 
Hinds, 8 Cox Cr. C.,300, 56 N. Y., 95." 
This statute is, that " any person who shall 
administer, or advise to be administered, 
&c., shall be guilty of a high misdemeanor." 

From an analysis of the cases cited it 
will appear — 

Ist. That declarations m extremis were 
admitted in all cases, civil and criminal. 

2d. That this continued to be the prac- 
tice in England until 1836 : Stobart vs. 
l)ryden. 

8d. That in this country this doctrine 
was, in 1806, overruled by Chancellor 
Kent : Jackson vs. Fridenburg. In North 
Carolina in 1855: Barfield vs. Britt. In 
our State in 1870 : Fredonia vs. R. R. Co. 

4th. In England, in criminal cases, its 
application was restricted in 1822 to "those 
cases alone where the death of the party 
was the subject of the inquiry : Rex vs. 
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Hutchinson. In 1824 th% rule assumed its 
present form: *'That dying declaratMms 
are admissible only where the death is the 
subject of the charge, and the circum- 
stances of the death the subject of the 
declcbration.^^ King v*. Mead. 

5th. In this country, in North CaroHna, 
in 1855, "dying declarations were re- 
stricted to the act of killing, and the cir- 
cumstances immediately attending the act 
and forming a port of the res gestce.^^ 
State vs. Shelton. In New York, in 1870, 
it was confined to the immediate transac- 
tions which led to the death : Hackett r*. 
The People. In 1874 the rule was re- 
stricted to indictments for homicide : Peo- 
ple vs, Davis. 

In the case in Wisconsin, Cookman vs. 
The State, the indictment was for malicious 
stabbing, and the declaration did not refer 
to the caiee of death. 

In Kansas, in 1875, the rule was held 
not to apply to the declaration of a person 
wounded by the defendant at the time he 
killed the person named in the indictment. 

In Commonweadth v,. Reed, 5 Phil^i. 
528, the defendant was on trial for forni- 
cation. Dying declarations were held to 
be inadmissible. In Commonwealth vs. 
Gumpert, 6 Luz. Leg. Register, 187, the 
defendant was indieted for procuring a 
miscarriage which resulted in the death of 
the woman. Her dying declarations were 
admitted. In an unreported case of like 
character, Commonwealth vs. Buchatmn, 
such evidence was admitted by Judge 
Yerkes. Subsequently a new trial was 
granted upon other grounds. 

The only cases which seem to be in con- 
flict with our practice are Rex vs. Hutch- 
inson, Reg vs. Hinds, 15 N. Y. 96, and 
State vs. Harper, 35 Ohio, 78. It will be 
observed, however, that in the English 
cases it does not appear that the deaths of 
the deceased resulted from the means used 
to procure the abortions. Nor does it ap- 
pear that the deaths were averred in fee 
bills of indictment. On the contrary, it 
does appear that the defendants were in- 
dicted for using means to procure an abor- 
tion. It is not at all probable that thejr 
would have been indicted in thi» manner if 
the deaths had resulted from the means 



used. In tk»t erent the crime would h«re 
been murder. 

The New York and Ohio statute are 
the same as ours, except that they make it 
the same crime to advise or procure a per- 
son to use the means to produce a miscar- 
riage. The Ohio statute calls the oflfenee 
a high misdemeanor; in &e New York 
statute it is called a felonj. 

In the New York case the learned judge 
is not warranted by the authorities whiefa 
he cites, in saying, -^such evidence is ad- 
missible in eases of honackfe only,'^ if he 
means that the indictment must chai^ a 
homicide in the usual direct terms. That 
this is his= meaning is e?rident when he says : 
" The charge against the prisoner was not 
homicide in any degree. The erime 
charged against him is that of persuading 
the deceased to subimt to, &c." AD that 
is required by the rule is " that tiic death 
of the deceased is the subject of the charge," 
and it matters not what the charge may be 
called. The Ohio case seems to be based 
upon the New York case, which is cited. 

Before the Act of Assembly under which 
the defendant is indicted the crime was 
murder: Commonwealth v. Chauney, 2 
Ash. 90. To constitute the crime under 
the statute, the death must follow as a con- 
sequence of the alleged means used to pro- 
cure the miscarriage, and is the essential 
fact, without which no crime is committed. 
The 88th section provides for using such 
means, where death has no<^ occurred, as a 
distinct offense. 

The question which arises in this case 
is, was the death of Hattie Scholl tfte sub- 
ject of the charge against the defendant ? 
It would be the subject of the charge if 
made an essential feature of tfie crime by 
the statute, and necessary to be charged in 
the indictment and proved at the trial. 

That which is necessary to be averred 
in the bill of indictment and to be proved 
must necessarily be " the subject of tiie 
charge.'^ The death oi the person upon 
whom the means to procure the miscarriage 
has been used is the crowning act of t£e 
erime. It is the only one which makes 
the other acts of the defendant eriiraial 
and indictable under the 87th section, iqxm 
which the indictment m this case was baaed. 
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Without it there is no ofiei»e under this 
section. 

It will be observed that the bill of in- 
dietment charges tiie death of Hattie 
SehoU upon the defendant, and that other- 
wise it would be defective. Is it not then 
an indictment for a homicide ? The crime 
charged is said by counsel for the defen 
dant to be abortion, and not homicide. But 
the Act of Assembly gives it no such ap- 
pellation. "Shall be guilty of a felony" 
is the nomenclature of the Act, and it 
could give it no name other than abortion 
and homicide. No matter what name 
may be given to the acts of the defendant, 
they are still unlawful and the cause of tlie 
des^ of the deceased, and all deaths by 
onlawiul means are homicKles. 

It is submitted that the Act of Assembly 
in defining in terms this crime did not 
change its common-law character, which is 
homicide. Nor could they do so by giv- 
ing it another name, or by calling it a mis- 
demeanor, as they have done in Ohio. 

We can find no reason in the nature and 
circumstances of the crime charged against 
the defendant for relaxing a well-defined 
and necessary rule of evidence. 

The motion is refused. 



Jtt^ff Wf §0tt1lt 



In Be Pihrate Boad in Noscopeck Towsfthip. 

Roads — Assessment of Damage% — Ap- 
peals from — Uxceptions to report — Act 
of June 13, 187^. 

In all TDad cases, appeals from the assess- 
Meat of damages to tlie owner of property 
taken must, mtder the act of June, IS, 1874, P. 
L^ 283, be entered within thirty days fiom the 
ascertainment of the damages, or the filing a 
report thereof in court, pursuant to any general 
or special act, and not afterwards. 

The fact that exceptions had been filed did 
not extend the time within which an appeal 
might be taken. Such appeal might have been 
taken at the same time the exceptions were filed. 

Certiorari to the Quarter Sessions of Lu- 
zerne County. 

On September 24, 1881, a petition was 
presented to the Ck)urt of Quarter Sessions 



of Luzerne county, for the opening of a 
private road in Nescopeck township, in said 
county. Viewers were appointed by said 
court, who made a report finding ttie roftd 
necessary, and fixing the damages to An^ 
drew Keen at $150. This report was con- 
firmed nisi January 30, 1882. 

On April 17, 1882, Andrew Keen filed 
his petition for a review. The reviewers 
reported against the road, and their report 
was confirmed nisi June 19, 1882. On 
June 26, 1882, a petition for a re-review 
was filed and on December 6, 1882, the re- 
reviewers filed their report in favor of the 
road as laid out by the original view, and 
assessed the damages to said Andrew Keen 
at $160, the same amount fixed by the 
first view. To this report Keen filed ex- 
ceptions, one of which was an objection to 
the amount of the damages awarded him. 
Upon argument the court overruled the ex- 
ceptions, and on March 26, 1883, the re- 
port of the re-reviewers was confirmed ab- 
solutely. On April 2, 1883, Washington 
Houck, petitioner for the road, went to the 
house of Keen to pay him his damages, 
but was refused admittance, whereupon he 
asked leave to pay the same into court, and 
that an order to open the road should issue. 
On April 5, 1883, Keen filed an appeal 
from the assessment of damages, claiming 
that his appeal was warranted by the Act 
of June 13, 1874, P. L. 283, and that 
pending the appeal the damages could not 
be paid nor the road opened. The court 
below held that the appeal was not taken 
in time and granted leave to pay the said 
$150 into court, whereupon said Keen had 
this certiorari issued. 

Henry W, Palmer^ ) « „ ^ 

George B. Kulp, '[ for appellant. 

E. Gr. Butler J for appellee. 

Per curiam. 

The Court committed no error in holding 
the appeal was not taken in the time au- 
thorized by the statute. It provides ttiat 
the appeal may be taken "within thirty 
days from the ascertainment of the dam- 
ages or the filing a report thereof in court 
pursuant to any general or special act, and 
not afterwards." The damages were as- 
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certained by the viewers. The report 
thereof was filed in Court on the 6th of 
December, 1882. The appeal was not j 
taken until the 5th of April, 1888. The ' 
fact that exceptions had been filed did not 
extend the time within which an appeal 
might be taken. It might have been taken 
at the same time the exceptions were filed. 
The act does not designate the time of con- 
firmation of the report as having any bear- 
ing on the time of appeal. G winner vi<, 
Lehigh and Delaware Gap Railroad Com- 
pany, 5 P. F. S., 126. 
Judgment affirmed. 



Philadelphia and Beading Railroad Com- 
pany vs. W. D. Ohristman, Adminis- 
trator of Abraham Pennypacker. 

Judgments^ satisfaction of — Attor7tet/ at 
Latv — Cannot compromise without mj e- 
cial authority — Payments to attorneys 
will satisfy pro tanto, 

Without previous special authority an attor- 
ney at law, who prosecutes a claim to judjLrment, 
cannot compromise the fixed judgment and sat- 
isfy the same on a payment of a portion thereof 
only. 

As the attorney, however, may collect the 
money, he may receipt for the amount actually 
paid to him, ^nd to that extent it will pay and 
satisfy the judgment. 

Error to the Court of Common Pleas of 
Lancaster County. 

The facts of this case and opinion of the 
court below are fully reported in Lancas- 
ter Law Review, 1. 

H, 3f, North for plaintiff in error. 

Thos. S. Butler and W, T. Eaines for 
defendant in error. 

Per curiam. 

It must be conceded that after judgment 
obtained the implied power of the attorney 
at law, who prosecutes the claim to judg- 
ment, is somewhat limited and restricted ; 
without previous special authority or sub- 
sequent ratification he cannot compromise 
the fixed judgment and satisfy the same on 
the payment of a part thereof only, as, 
however, he may collect the money or a 
part thereof so far as the same is actually 
paid to him, he may receipt it, and to that 
extent it will pay and satisfy the judgment. 



In the present case, the defendant in the 
judgment actually paid to the attorney the 
sum of $1458.33. Although the evidence 
of authority to compromise the judgment 
is not satisfactory, nor the evidence of rati- 
fication of the compromise sufficient, yet 
tlie knowledge of the defendant in error 
that the attorney had received money on 
the judgment is unquestioned. A portion 
of this money was paid over to the admin- 
istrator. 

While then the court was justified in 
striking off the satisfaction to that portion 
of tliC judgment in excess of the money 
actually paid by the defendant therein, yet 
the onler should have gone no further. It 
must be modified accordingly. The sum of 
§1468.33 must be applied as a payment on 
the judgment as of the 10th of January, 
1883, and the satisfaction be stricken oif as 
to the residue of the judgment. Thus mod- 
ified the judgment is affirmed. 

Judt^ment affirmed. 



M^k^ 4 §m^' 



Prigg vs. McCarty. 

C. P. OF Chester Cofnty. 

Cajias — Act of June 13^ 18S6 — J/a^ is- 
sue after suit commenced by summom. 

In an action for i^ tort, as in trespass, 
commenced by summons, a special capias 
may be issued under the 24th section of 
the Act of 1836. 

Whenever the cause of action is such 
that the suit might have been commenced 
by capias, a party is entitled to the special 
capias, on making the affidavit required by 
the Act. 1 Troubat and Haly's Practice, 
170, section 296. 

Motion to quash denied. 

January 28, 1884. Opinion bv Futhey, 
P. J. 

2 Chester Co. R., 252. 
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Q. S. OF LACKAWANNA COUNTY. 

Commonwealth ys. Cole. 

Prisoners, discharge of — Act of 13th 
June^ 1883, construed. 

The act of 1883 was not intended to nullify the 
administration of justice by a general discharge 
of prisoners on the ground of inability to pay 
the fine and costs without reference to the 
proper imprisonment heretofore required by law. 
Any discharge, therefore, before proceedings 
under the insolvent laws could take effect to 
work a discharge, is illegal and unwarranted. 

No discharge can be made under the act of 
1883, unless the prisoner has served an impris- 
onment of 30 days where he is confined for 
costs and fine under $15, and three months 
where the fine is over $15. 

An unwarranted discharge from prison is an 
escape, and the prisoner may be retaken at any 
time by the sheriff", and remanded to jail to 
serve out his term of imprisonment. 

No. 40, January Sessions, 1884. 

Rule to show cause, etc. 

June 20, 1884. Opinion by Hand, J. 

These are two rules granted by this 
court to show cause why the orders here- 
tofore made on 28th of February, 1884, by 
ttie court and the orders of the County 
Commissioners directing the discharge of 
the above-named defendants from the 
county jail, shall not be revoked and de- 
fendants again committed to the custody of 
the Sheriff to be dealt with according to 
law. There are a number of other similar 
cases in our hands for disposition, and as 
Aey are covered by the facts connefcted 
with the above two cases, we file this opin- 
ion as the rule that shall guide us in all. 
These are cases of discharge under the act 
of 13 June, 1883, and involve the proper 
construction of that act. At the first 
reading, it was supposed that this act 
authorized in the discretion of the court or 



a law judge in vacation, and of the County 
Commissioners the discharge of every pris- 
oner confined in jail for non-payment of 
costs or fine and costs. A careful reading 
of the act, however, shows clearly that 
such was not the intention of the Legisla- 
ture. The act is entitled, "an act to 
authorize the Commissioners of the several 
counties of this Commonwealth to discharge 
from prison all persons confined in jail 
without proceeding under the insolvent 
laws." The title of an act must now be 
considered with the body of the act. The 
body of this act authorizes discharges 
" without the delay of any proceedings un- 
der the insolvent la^ws." It is simpler to 
save this delay that the discretion is given 
in the act to the court, Judge, and County 
Commissioners. The act was not intended 
to nullify the administration of justice by a 
general discharge of prisoners on the 
ground of inability to pay the fine and 
costs without reference to the proper im- 
prisonment heretofore required by law. 
When a prisoner is sentenced to pay a fine 
and costs, or costs, and stand committed 
until the sentence be complied with, the 
committal to jail and the legal imprison- 
ment is part of the sentence, if the fine or 
costs are not paid. Now what is that im- 
prisonment ? It is as follows : First, three 
months when the fine is over $15 ; second, 
when the fine is $16 or less, 30 days ; 
third, when the imprisonment is for costs, 
30 days. After the expiration of these 
terms, the prisoner may be discharged under 
the insolvent laws. When imprisonment is 
added to fine and costs, then it increases 
the time of jconfinement to the extent of the 
term of imprisonment before the prisoner 
can come out under the insolvent laws, as 
for instance, if the fine is less than $15, 
then thirty days after the expiration of the 
term of imprisonment ; if more than $15, 
then three months after the term of impris- 
onment. The act of 1883 was not in- 
tended to remove any imprisonment, except 
such as was occasioned by delay of pro- 
ceedings under the insolvent laws. Any 
discharge therefore before proceedings im- 
der the insolvent laws could take effect to 
work a discharge is illegal and unwar- 
ranted. It is only such imprisonment as 
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would continue by reason of the delay un- 
der the insolvent laws that the act of 1883 
is intended to abridge in the discretion of 
the court, Judge, and County Commission- 
ers. An unwarranted discharge from 
prison is an escape, and the prisoner may 
be retaken at any time by the Sheriff", and 
remanded to jail to serve out his term of 
imprisonment. This is fully decided by 
Judge Black in Schwanke vs. the The 
Sheriff", 10 Harris, 18. In the case of 
Hugh Cole, above stated, he was sentenced 
Feb. 21, 1884, to pay a fine of five dollars 
and costs and undergo an imprisonment of 
five days. Inasmuch as he had not served 
out the 30 days requii:ed before he could 
take the benefit of the insolvent law the 
order made in his case is revoked and the 
rule granted is made absolute, and in de- 
fault of payment of costs a capias will be 
issued on motion of the District Attorney 
to retake the defendant and commit him to 
the county jail until the proper term of his 
imprisonment is expired. The same facts 
are found in the case of John F. Scanlon, 
Jr. We refer to opinion of Judge Hunter, 
Vol. 31 Pitts. Leg. Journal, 357, as clearly 
construing the act of 1883. In all similar 
cases when the prisoners are unwarranta- 
bly discharged writs of capias will be is- 
sued on application of the District Attor- 
ney. We recapitulate — that no discharge 
can be made under the act of 1883 unless 
the prisoner has served an imprisonment of 
30 days where he is confined for costs, and 
fine under $15, and three months where 
the fine is over $15. We trust attorneys 
will not make application until such impris- 
onments are about to expire, and in no case 
without a rule to show cause in order that 
the facts may be fully investigated. 



Note. — See Commonwealth w. Nelson, Com- 
monwealth V8. Young, Commonwealth vs. Tur- 
ner, Ante 117, 118, and Commonwealth vs. 
Sifred, Id. 148. 



M»mm §oniiL 



Martin Bingwalt et al vs. Levi Rinfwalt. 

Deed — Construction of — Dying without 
issue — Surviving brothers or their legal 
representatives. 

A. conveyed by deed all his real estate, to 
which he was entitled under his father's will, to 
his mother during his natural life, and after his 
decease the same to be equally divided among 
his lawful issue, if any ; in default of such issue, 
then it is to be equally divided amonc^ his survi^ 
ing brothers or their legal representattves. 

Held, that there could not be at the death of 
the grantor both surviving brothers and le^ 
representatives of such survivors, hence tiie 
natural reading of the paper is that upon the 
death of the grantor without issue the estate 
should be divided among his brothers then liv- 
ing and the heirs or legal representatives of those 
who were then deceased. 

Error to the Common Pleas of Lancaster 
County. 

This was an amicable action of ejectment 
upon the following case stated for the opin- 
ion of the Court below in the nature of a 
special verdict: — 

And now, June 9, 1888, it is hereby 
agreed by and between the parties to the 
above suit, that the following case be stated 
for the opinion of the Court in the nature 
of a special verdict : 

Martin Ringwalt, of Caernarvon town- 
ship, in Lancaster county, made his last 
will in writing, dated May 7, 1821, in 
which he devised all his real estate to his 
eight sons. He directed that this real 
estate should be divided among his sons 
upon the arrival of his son David at the age 
of eighteen years, and provided further that 
upon the death of either of them without 
issue the share of such son should be di- 
vided equally among his or their surviving 
brothers. The will was admitted to probate 
on July 28, 1821. 

After the death of Martin Ringwalt, 
Reuben Ringwalt, one of his sons, on July 
22, 1831, executed and delivered to his 
mother Elizabeth Ringwalt, a deed convey- 
ing to her all the real estate to which he 
was entitled under his father's will, to be 
held by her for the uses and purposes in 
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said deed set forth, and among other things 
directed that she was : 

" To have and to hold, receive, occupy, 
possess, and enjoy the share or shares of 
the real estate aforesaid, and also all 
moneys, goods, chattels and eflFects, and 
property of every kind, real, personal and 
mixed, hereby granted, bargained, sold, as- 
signed, transferred and set over unto the 
said Elizabeth Ringwalt, her heirs and as- 
signs, for and during the natural life of the 
said Reuben Ringwalt. But it is the inten- 
tion of these presents that after the decease 
of the said Reuben Ringwalt, that in case 
there should be any of the afore-mentioned 
estate or property remjuning, that it be 
equally divided among his the said Reuben 
iUngwalt's lawful issue, if so be he should 
have and leave any ; if he should not leave 
lawful issue, then it is to be equally divided 
among his surviving brothers or their legal 
representatives." 

At the time of making this deed, Reuben 
Ringwalt had three sisters. Elizabeth Ring- 
wait by her will, dated November 23, 1834, 
and admitted to probate on January 2, 
1825, devised to John Ringwalt all the real 
estate conveyed to her by Reuben Ring- 
wait, to be held by John Ringwalt for the 
uses and trusts set forth in the foregoing 
deed. David Ringwalt arrived at the age 
of eighteen years on November 18, 1830. 

By deed dated May 23, 1835, the sons 
of Martin Ringwalt made division of the 
real estate devised to them by their father 
and conveyed to John Ringwalt, in trust 
for Reuben Ringwalt, and to be held for 
the uses and trusts and in the manner set 
forth in the said deed of Reuben Ringwalt, 
dated July 22, 1831, the following real 
estate all situated in the township of Cser- 
narvon and in the county of Lancaster, and 
described as follows : 

No. I. "Being lot No. 6 of the Man- 
sion-place division, beginning at a stone on 
the Conestoga turnpike, thence along the 
same, north 88J degrees, east 44 perches 
to a stone ; thence by Mansion lot. No. 5, 
south 5 degrees, 8 minutes, west G0.54 
perches to a stone ; thence by Mansion lots 
No. 7 and 8, south 87^ degress, west 59.28 
perches to a stone ; thence by land of Jacob 
Stoeffer and Joseph Martin, north 18J de- 



grees, east 65.11 perches to the place of 
beginning, containing 19 acres and 80 
perches of land, more or less." 

No. II. "Lot No. 6 of the woodland 
division, adjoining the Mansion place, be- 
ginning at a stone, thence by Mansion lot 
No. 1, south 62 degrees, west 7.7 perches 
to a stone ; thence by wood lot No. 1, 
north 50 degrees, west 16 perches to a 
stone ; thence by land of Jacob Newswan- 
ger, north 18 J degrees, east 6.2 perches 
to a stone ; and north 62.75 degrees, east 
1.4 perches to a stone ; thence by wood lot 
No. 5, south 50 degrees, east 20.6 perches 
to the place of beginning, containing 133 
perches, more or less." Together with the 
right to enjoy the use and privilege of a 
road or passage way of one perch in width, 
in common with all the parties herein con- 
cerned, along the north side of the wood- 
land adjoining the mansion track and along 
the west side of the mansion lot No. 1, to 
wit: beginning at a heap of stones, a comer 
of the said Jacob Ne ws wanger's land ; thence 
along the same south 62} degrees, west 50 
perches to a stone ; thence by the sMne and 
land of Joseph Mdrtin, south 18J degrees, 
west 91.8 perches to said turnpike road. 

No. III. ''The share of the forest land, 
being lot No. 7 of the said division, begin 
ning at a stone in the Reading Road, thence 
along the same north 3 degrees, west 12.4 
perches to a stone ; thence by lot No. 6, 
taken by Jacob Ringwalt, north 50 degrees, 
west 70.6 perches to a stone ; thence by 
land of Joseph Horah south 25 degrees, 
west 30 perches to a stone ; thence by land 
of Peter Willower, south 65^ degrees, east 
74 perches to the place of beginning, con- 
taining 8 acres and 149 perches of land, be 
the same more or less." 

John Ringwalt, by his will, dated May 
4, 1847, appointed David Ringwalt as his 
successor in the said trust, but the said 
David Ringwalt declined to accept the same, 
and the Court of Common Pleas of Lan- 
caster County, upon the petition of David 
Ringwalt and Reuben Ringwalt, on January 
30, 1856, appointed David Styer Trustee 
to execute the trusts contained in the said 
deed of Reuben Ringwalt, and he continued 
so to act until the decease of the said Reu- 
ben Ringwalt. 
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Reuben Ringwalt, at the time of execut- 
ing and delivering the said trust deed, had 
living the following named brothers, viz : 
Jacob, George, William, Levi, John, Martin 
and David Ringwalt. 

Reuben Ringwalt died on February 2, 
1881, unmarried and without lawful issue, 
leaving to survive him two of the above- 
named brothers, to wit : Martin Ringwalt 
and David Ringwalt, the defendants herein, 
and nephews and nieces, the children of 
some of the aforesaid brothers, all of which 
said brothers, except the said David Ring- 
wait and Martin Ringwalt, had died before 
the death of the said Reuben Ringwalt. 

William Ringwalt, one of the said 
brothers, died in 1874, leaving surviving 
him a wife and children, one of whom is 
Levi Ringwalt, the plaintiff herein. 

All of the wills and deeds referred to 
and mentioned in this case stated are hereto 
annexed and made part hereof. 

If the Court be of opinion that Levi 
Ringwalt, the said plaintiff, takes any estate 
or interest in the said real estate so con- 
veyed by the said Reuben Ringwalt by the 
said paper of July 22, 1831, whether it be 
a deed or of a testamentary character 
under and by virtue of the said paper, or 
under the intestate law, then judgment to 
be entered for the plaintiff for the one un- 
divided tJt part of the real estate herein 
described as conveyed to the said John 
Ringwalt by the said deed of May 23, 
1335 ; but if the Court be of opinion that 
the plaintiff takes no estate or interest 
therein, then judgments to be entered for 
the defendants. 

The costs to follow the Judgment, and 
either party reserving the right to sue out 
a writ of error thereon. 

Abstract of the opinion of the Court 
below. Patterson^ A. L. J. 

The facts as detailed in the case stated, 
are well set forth and must be conclusive 
evidence of the cause in hand. Those facts 
being the premises, what is the precise and 
exact application of the law ? 

The inquiry only applies to the estate 
given to Reuben, and devised to him under 
the will of his father. Under that will, 
he was owner in fee simple of the one un- 
divided eighth of the real estate so devised. 



And the question arises on the interpre- 
tation, or effect and force of the deed or 
instrument executed and delivered by 
Reuben, on the 22d of July, 1831, to his 
mother or Elizabeth Ringwalt. 

We are of the opinion that the said in- 
strument is testamentary in its character. 
Its obvious purpose is not to take place 
till after the death of the person making 
it. 

1 Smith 126, Turner, et al. vs. Scott. 

2 Smith 338, Frederick's App. 

If so, then the intention of the maker 
is to govern, and the intention is to be 
gathered from the whole of the instrument 
— ^from the circumstances of the maker's 
family relations — the character of this 
property, and the absence of any family 
or children oiF his own. 

He knew the provisions of his father's 
will, devising his real estate to himself 
and his seven brothers, as -tenants in com- 
mon, and upon the death of either, withovt 
issue then to the surviving brothers. 

Of the intention of Reuben, th^ leaker 
of that instrument, a doubt can hardly 
be entertained — though that point is to be 
left to construction. The habendum is 
strongly expressive, that the estate in- 
tended to be given, in any contingency 
mentioned, should commence at the death 
of the maker, and the instrument being 
testamentary and not a deed, the freehold 
devised is good whatever be the interme- 
diate estate or use, or whether that use is 
granted or reserved. 

We have supposed the intent to be, that 
all the brothers as a class, at his decease 
without lawful issue, should take equally, 
and of course the intent that his bounty 
should be transmitted to the children, or 
family of . the beneficiaries of all the 
brothers. 

The instrument says, that if he should 
not leave lawful issue, then it is to be di- 
vided equally among his surviving brothers, 
or their legal representatives. If the term 
personal representatives had been used — 
the proper expression, we might be con- 
strained to admit, that the expression was 
intended for the executor or administrator 
of the person described — the brothers. 
But to favor that construction, if the in- 
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stroment before us be a testamentary dis- 
position, would not aid the position con- 
tended for by these defendants, namely, 
that only the active surviving brothers, at 
the death of the maker, without lawful 
issue, are entitled to take his share. It 
woidd be inconsistent with the claim that 
none but the living can take. 

Then to place before us the instrument, 
to be interpreted in the most distinct light, 
did not the maker intend by the expression, 
"or their legal representatives," to say 
**or to the legal heirs of all the broth- 
ers?" 

Was not, therefore, the intention of the 
maker of the paper in question to give 
this devise of realty, after the termination 
of his own life without lawful issue, to his 
brothers then surviving him as a class — as 
tenants in common, and also to the children, 
or heirs of such class as were then in 
being ? 

If, therefore, this deed, so called, was 
intended to operate as a testament, and is 
essentially a testamentary instrument, and 
we tiiink it is, then the plaintiff in this 
action, as devisee under this will, has title 
and must recover. 

We, therefore, enter judgment for the 
plaintiff, for the one undivided 5-147) 
part of the land or real estate, described 
in the case stated, and conveyed to the 
said John Ringwalt, by the deed of May 
23d, 1835. 

Geo. M. Kliney ) for plaintiffs in er- 
A. 0. Newpher^ j ror. 

After the death of the grantor the in- 
strument declares, as grantor's intention, 
that whatever estate remains shall be equally 
divided among his lawful issue, if any ; and 
if not, " then it is to be equallv divided 
among hi% surviving brothers or their legal 
representatives.^^ 

Read the word "or" as " and," to effec- 
tuate the intention of the grantor, and the 
clause will read surviving brothers and 
their heirs. Thus, his purpose of dispos- 
ing of his entire estate is fully accomplished. 

Sloan vs. Hause, 2 Rawle, 28. 

By the words legal representatives the 
grantors intended to point out legal succes- 



sion, using legal representatives in the 
sense of heirs. 

. The learned Judge held the instrument 
to be testamentary in its character, and con- 
strued it as such. • If testamentary, and 
Reuben having died without leaving lawful 
issue, and the contingent devise coming 
into effect, when were the surving brothers 
to be ascertained ? Up to his death a pos- 
sibility of issue existed. Death closed that 
door, as a will speaks from the death of the 
testator. The surviving brothers, as a 
class, are to be looked for at that period, 
because both vesting and distribution are at 
one and the same time. Act of June 4, 
1879, P. L., page 88. 

We know that in construing this instru- 
ment as testamentary we encounter the dif- 
ficulties suggested by the cases of Ritter's 
Appeal, 9 Smith, 9 ; Eckman vs. Eckman, 
18 do., 460; Mattocks vs. Brown, 13 
Weekly Notes of Cases, 365, and Bork vs. 
Bork, Legal Intelligencer^ vol. 41, p. 135 ; 
No. 14, of 1884, April 4 ; and the other 
difficulty, that an instrument in writing can- 
not be a deed and will at the same time. 

In the above cases the entire estate 
passed out of the grantor at the time of the 
conveyance. 

But is this an instrument of that char- 
acter ? Was not the deed made for the 
grantor's own personal convenience, to se- 
cure to him a life annuity, and jio beneficial 
interest to vest in his children or his brothers 
tin after his death ? 

Frederick's Appeal, 2 Smith, 338-41. 

Then, whether as a deed or testamentary 
paper, David and Martin being the sole sur- 
viving brothers of Reuben, judgment be- 
low should have been entered for the de- 
fendants. 

Geo. Nauman^ for defendant in error. 

Three things seem very certain : 1. The 
instrument was based upon a valid con- 
sideration, viz: Forty dollars in money, 
and the payment of forty dollars to Reu- 
ben annually, during his life. 2. The in- 
tention of Reuben was to part with the 
whole estate, the conveyance being to Eliza- 
beth Ringwalt, her heirs and assigns, in 
trust, and the whole of the grantor's estate 
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being included. 3. The paper never was 
revoked. 

In Reed vs, Buckley, 3 Harris 83, it 
was held that where it was directed in a 
will that *' that part of my estate set apart 
" for her (the widow's) use shall then (at 
" her death) be divided among my surviv- 
" ing children or their heirs, as last above 
"directed," that the part so set apart, on 
the widow^s death, should be divided among 
the children living at the testator's death 
and the children of any then dead. 

The Court say that the word "heirs" is 
equivalent to legal representatives, and 
further say : " Our testator could not have 
" meant that his bounty was to be divided 
" among his surviving children, or the heirs 
" of such survivors. There could not, at 
" the moment appointed for the division, be 
" both survivors and their legal representa- 
" tives. Necessarily, then, the true read- 
" ing is a direction for division among such 
" of the children as should then survive and 
"the legal representatives of those then 
"dead." 

In Passmore's Estate, 11 Harris, 381, it 
was held that where a devise or bequest is 
ambiguously expressed, it is always impor- 
tant to bear in mind the inclination which 
the law has in favor of the heirs, which, in 
this State, is a rule of equality ; and that 
where land was devised to a son for life, 
and then to his issue who should survive 
him, with a provision that, at his death 
without such issue, it should revert to the 
devisor's estate, be sold, and the proceeds 
distributed among his surviving heirs, 
named in his will, agreeably to the intes- 
tate laws ; those who survived the testator 
were entitled to participate, the son having 
died without issue, and not those only who 
survived the son. 

In Ross vs. Drake, 1 Wright, 373, it was 
held that where a remainder was limited to 
the surviving children of a tenant for life, 
their heirs and assigns, the word "surviv- 
ing" related to the death of the testator 
and not to that of the first taker. 

In Johnson vs. Morton, 10 Barr, 245, it 
was held that a devise from a plantation 
" to my wife for life and at her decease to 
" descend on my three daughters, or the 
" survivor of them, in joint stock, share 



" and share alike" passed a fee to such of 
the daughters as survived the testator. . 

In Sorver vs. Bemdt, 10 Barr, 213, 
under a bequest to the children or legd 
heirs of my brother D., a grand-child of 
D., whose parents died before testator, was 
held entitled to a share with the children 
of D. living at testator's death. 

The law favors equality — 

" But if the scale hung perfectly even, 
"there is a rule of interpretation wliich 
" would settle the case in favor of the ap- 
" pellant. He asks for equality in the dis- 
" tribution and, unless there is a strong 
" reason to the contrary, he ought to have 
" it. It takes an intelligible will, if not a 
" plain one, to disinherit, in whole or in 
" part, those who by law are entitled to 
"the succession." 

Weber's App. 5 Harris, 479. 

Where the meaning of a will is doubt- 
ful, the rule of equality among children 
may be taken as a guide of the interpreta- 
tion. 

Malone vs. Dobbins, 11 Harris, 296. 

In Stock's Appeal, 8 Harris, 349, where 
a bequest was, after a life estate, to his 
then heirs at law or their legal representa- 
tives, the Court says that this expression 
is equivalent to saying " I give it to my 
"heirs or to the legal representatives of 
" such as would have been heirs, if then 
"living." 

These cases arose on the interpretation of 
wills. But there are other cases in which 
the words "legal representatives" have 
been construed to mean " heirs." 

In Duncan vs. Walker, 2 Dallas, 205, 
the right to pre-emption to certain lands 
was secured to certain settlers and their 
legal representatives. The Court were of 
the opinion that, by the words "legal 
representatives," heirs or alienees were to 
be understood ; for, though the expression 
might, in the abstract, appear equivocal 
and ambiguous, it was explained in ihe 
subject-matter; and land ez vi terminiy 
importing real estate, the legal representa- 
tive must, in legal contemplation, be the 
heir. 

And in Com. ex. rel. Kreber, adm., vs. 
Bryan, Auditor General, 6. S & R. 81, 
where an act of assembly directed certain 
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moneys pMd on land warrants to be repaid 
to .certain persons or their legal represen- 
tatives, two persons claimed, the adminis- 
trator and ^e alienee, and the Court said: 
" On this agreed statement of facts it is 
" now to be decided between the claimants, 
" who were the personal representatives of 
"Thomas Hartley intended by this act; 
"the persons representing the personal 
" estate of Thomas Hartley, or those who 
"held the land thus aflFected by the pro- 
" prietary title. By legal representatives, 
" the term used in the act, was intended 
" the representative of the land. * ♦ * * 
"Whether we consider the legal significa- 
"tion of the words legal representatives j 
"as applied to the subject-matter, or look 
" to the justice of the claims of the parties 
" here, or the objects of relief stated in 
" the title to the act, we are clearly of 
"opinion, that John Gardner, the alienee, 
"the land-holder, was entitled to the war- 
"rant." 

There is a case arising on a deed which 
may aid in the solution of the question 
presented in this case. 

In Wager vs. Wager, 1 S. & R. 374, 
this Court decided that where A. executed 
a deed to B. and C, his wife, who was a 
daughter of the grantor " and to the chil- 
"dren and heirs of the said C, and the 
"heirs and assigns of such children, haben- 
" dum to the said B. and C, his wife, 
"and to the children and heirs of said C, 
" to and for the only proper use, benefit 
" and behoof of him the said B. and C, his 
"said wife, during the term of their joint 
"lives, and of the life of the survivor of 
" of them and from and immediately after 
" the decease of the survivor of them, to 
"and for the use, benefit and behoof of 
"Ae children and heirs of the body of 
"said C, lawfully begotten, their heirs and 
"asfflgns forever, in equal shares as ten- 
" ants in common and not as joint tenants," 
and at the time of the execution of the 
deed, C. had three children and several 
bom afterwards, that the issue of children 
dying during the life of C. took the shares 
of their parents with those who survived 
C, whether bom at the date of the deed 
or afterwards. The court held the legal 
operation of the deed to be that B. and C. 



took the property during their lives and" 
the life of the survivor of them, that the 
children bora at the time of the convey- 
ance had a vested remainder to take effect # 
after the death of their parents, which 
opened and let in after-bom children, and 
that as to such after-bom children, the 
remainder was not contingent. 

June 9, 1884. Opinion by Paxson, J, 

While we are not prepared to say that 
the deed from Reuben Ringwalt to his 
mother Elizabeth Ringwalt, was a testa- 
mentary paper, we are of opinion that the 
learned Judge below reached a correct con- 
clusion. 

The deed provided that the estate was 
to be held by Elizabeth Ringwalt during 
the life of the grantor ; after his death it 
was to go to his lawful issue, should he 
leave any ; in default of such issue, " then 
it is to be equally divided among his sur- 
viving brothers or their legal representa- 
tives." 

The words "legal representatives" were 
evidently used as the equivalent of heir, 
and the grantor must have intended the 
grant to enure to the benefit of his brothers 
hving at the lime of the grant. This would 
harmonize with his father's will, which he 
probably had in his mind when he executed 
the deed. The grantor could not have in- 
tended that the estate should go to his 
brothera surviving at his death, or their 
heirs ; for a surviving brother could have 
no heirs. There could not be at the death 
of the grantor both surviving brothers and 
legal representatives of such survivors. The 
natural reading of the paper therefore is 
that upon the death of the grantor without 
issue, the estate should be divided among 
his brothers then living, and the heirs or 
legal representatives of those who were 
then deceased. 

Judgment affirmed. 
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Oommonwealth of Pennsylvania vs. John 
Evans. 

Mercantile appraisers — Mercantile tax — 
Drovers not liable for. 

A drover is not liable under the act of April 
22, 1846, P. L. 489, for mercantile tax, as a 
dealer in goods, wares, and merchandise, as 
one who keeps a store or a warehouse for the 
purpose of vending and disposing of tlie same. 

That act clearly excludes the idea that it is 
applicable to live stock. 

Error to the Court of Common Pleas of 
Lancaster County. 

John Evans, the defendant in error, had 
been engaged in the business of buying and 
selling live stock, such as horses and cattle, 
in the county of Lancaster, during the year 
1882. The Mercantile Appraiser of said 
county, deeming him liable under the act 
of April 22, 1846, as a dealer in goods, 
wares, and merchandise, rated him in the 
14th class, and charged against him a 
license fee of seven dollars. The defend- 
ant, refusing to pay such license fee, suit 
was brought against him before an alder- 
man, and judgment was entered against 
him. Having appealed to the Court of 
Common Pleas of said county to determine 
whether or not he was properly assessed, 
a case stated was agreed on between the 
several parties, and judgment was entered 
pro forma in his favor. This writ of error 
was thereupon sued out. 

E. K. Martin^ 

Roht, Snodyrass^ Dep'y Att'y-General, 
Lewis C. Cassidy^ Attorney-General, 
For plaintiflF in error. 

J, L, SteinmetZy 
J, Hay Brown. 



For deft in error. 



Per curiam. 

The defendant in error is not such a 
dealer as to make him liable to a mercantile 
tax under the act of 22 April, 1846. One 
who buys and sells live stock, such as 
horses and cattle, is not within the class 
contemplated by that act. Its reference to 
goods, wares, merchandise, etc., and to 
those persons who keep a store or a ware- 
house for the purpose of vending and dis- 
posing of the same, clearly excludes the 
idea of applying the act to live stock. 

Judgment affirmed. 



Commonwealth of Pennsylvania vs. Fred- 
erick Dinkelberg. 

Mercantile tax — Butcher s^ not liable for. 

Butchers are not liable for mercantile tax, 
under the Act of April 22, 1846. P. L., 489. 

Error to the Court of Conunon Pleas of 
Lancaster County. 

Frederick Dinkleberg, a butcher of the 
city of Lancaster, was assessed a mercan- 
tile tax for the year 1882 by the Mercan- 
tile Appraiser, and rated in the fourteenth 
class. The tax with appraiser's fees 
amounted to $7.75, and it remaining im- 
paid, suit was brought before Alderman A. 
K. Spurrier, on July llth, A. D., 1882, 
for the recovery of the same, and on July 
18th judgment was obtained on the part 
of the Commonwealth for the full amount 
claimed. On August 8th, 1882, an appeal 
was taken to the Court of Conmion Pleas 
of Lancaster County, and a case stated 
was agreed upon and filed for the opinion 
of the Court. On argument before the 
Court in banc judgment was given in favor 
of the defendant, whereupon the Common- 
wealth took out this writ of error. 

The case stated and opinion of the Court 
below are published in full in the Lancas- 
ter Law Review, vol. 1, p. 89. 

E. K. Martifi, 

Roht. SnodyrasSy Dep'y Att'y-General, 
Lewis C. Cassidyj Attorney-General, 
for plaintiff in error. 

Greo. Namnan^ for defendant in error. 

Per curiam. 

We do not tjiink the facts of the case 
bring the defendant in error within the 
meaning and spirit of the act imposing a 
mercantile tax on the persons therein 
named. It would be a forced and un- 
reasonable construction to adopt the one 
now claimed by the Commonwealth. It is 
not within reasonable intent of the statute. 

Judgment affirmed. 
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C. p. OF LANCASTER COUNTY. 

City of Lancaster vs. Mrs. John Dean, 
Owner or Reputed Owner, or Who- 
ever may be Owner. 

Municipal Corporation — Taxe9 — Muni- 
cipal Lien — }fVlien lien must be filed — 
Act of March 13, 1879. 

In order to continue tlie lien of city tax as- 
sessed in cities of the 4th class, a transcript of 
said tax, with a description of the land, etc., 
must be filed and entered in the Lien Docket, 
to be kept by the Prothonotary for that purpose, 
before the last day of the year during which 
such tax is assessed, in accordance with the re- 
quirements of the act of March 13, 1879, P. 
L.5. 

Municipal Lien Docket No. 2, page 30G. 

Scire Facias to April Term, 1884 ; No. 
40. 

Rule to show cause why the Municipal 
lien in the above case should not be 
stricken off, and the writ of %cire facias 
upon the same quashed, because the lien 
was not filed in time. 

On January 26, 1884, the City Solicitor 
of the City of Lancaster filed a municipal 
lien against the above named plaintiff for 
the sum of $6.39, for unpaid city tax for 
the year 1888. On March, 1884, a writ 
of scire facias was issued upon said lien 
to April Term, 1884, No. 40, whereupon 
on April 19, 1884, the plaintiff obtained 
the above rule to strike off the said lien, 
and to quash the scire facias because the 
same had not been filed within the time 
specified in the Act of Assembly of 13th 
March, 1879, issued thereon. 

Chas. I, Landis for rule. 

•/. W. Johnson^ contra. 

July 3, 1884. Opinion by Patterson, 
A. L. J. 

The tax for which the said lien was filed 



was the tax assessed for the year 1888. It 
was municipal tax, and is regulated and is 
required to be filed according to the pro- 
visions of the act of assembly of 13th of 
March, 1879. Pamph. Laws, 1879, page 5. 

The 2d section of said act directs how 
and when the lien of said taxes shall be 
entered. It directs that " there shall be 
kept in the office of the Prothonotary of 
every county, embracing such city, a docket 
designated as the Lien Docket, in which 
shall be entered on or before the last day 
of each year, during which the tax has 
been assessed, a transcript of the several 
taxes, with a description of the land, etc." 
The lien in this instance was not so entered 
in time — not filed as said act requires, and 
hence the rule aforesaid must be sustained. 

Rule made absolute. 



C. P. OF SCHUYLKILL COUNTY. 
Binehart & Bro. vs. Bodine, at. al. 

Practice — Execution — Interpleader — 
Claimant's Bond — One Bond for each 
execution not necessary. 

Where goods have been levied upon under dif- 
fei*ent executions, the pei'son claiming property 
in such goods is, under the Sherift's Interpleader 
Act, only obliged to give one bond, and not a 
bond for each execution upon which a levy has 
been made. 

On giving the bond the claimant is placed in 
possession of the property, and his custody is 
substituted for that of the sheriff. In the hands 
of the claimant under the bond the property is 
as free from the reach of other process as it 
would have been in the hands of the sheriff. 

Sheriff Interpleader. 

Opinion by Walker, J. 

On the 4th of April, 1876, the sheriff 
levied upon certain articles as the property 
of Samuel Rinehart under four executions 
issued by Bodine & Warn, Clark, Holland 
& Co., The Lock Haven National Bank, 
and H. Merrimon & Son. Eight other 
executions were also issued. On the 6th 
of May, 1876, B. F. Rinehart & Bro. 
gave written notice to the sheriff that they 
claimed to own the property levied upon. 
Upon the application of the sheriff, the 
court granted the usual rule, and made it 
absolute, and ordered an issue to try the 
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title to the property levied upon — the 
claimants to be plaintiflfs, and the execu- 
tion creditors to be defendants. 

A bond was filed by the claimants in the 
sum of $1,000 in all the cases in which 
executions had been issued. After this 
had been done, the counsel for Clark, Hol- 
land & Co. applied to the court to have a 
separate and additional bond filed in his 
case, and that the amount be increased so 
as to correspond with the executions in the 
sheriff's hands. 

On the 31st of March, 1876, Bodine & 
Wam's execution was placed in the sheriff's 
hands, and of course bound all the defend- 
ant's personal property within the sheriff's 
bailiwick. Pur. Dig. 643 pi. 44 ; Duncan 
V8, McCumber, 10 Watts, 212 ; Earl's Ap- 
peal, 1 Harris, 483-5. On April 3, 1876, 
the other three Ji. fas. of Clark, Holland 
& Co., The Lock Haven Bank, and H. 
Merrimon & Son, came to hand ; and on 
April 4, 1876, levies were made upon the 
property in dispute on all the four writs. 
On April 25th and May 1st, three other 
writs came to hand ; and on April 26th 
and May 2d, levies upon the same articles 
were marked on each writ. The levies on 
the next batch of five writs were made 
subject to the first levies. The sheriff's 
endorsement on all these writs amounted 
to a re-seizure of the goods already taken 
on the former writs. Watmough vs. Fran- 
cis, 7 Barr, 206. There was but ope claim 
made, and that was on the first writ. As 
the plaintiffs in this issue are the only 
claimants, it is very evident that there 
should be but a single issue formed in the 
cases in which the first levies were made, 
even though there are twelve executions 
in the sheriff's hands. If more than one 
issue were formed to determine the owner- 
ship of these goods, then in all probability 
we would have contradictory verdicts. The 
subsequent execution creditors are in no 
way injured by such a procedure, for their 
writs are liens upon the property subject 
to former levies. 7 Barr, 206 ; Bain r.«. 
Lyle, 18 P. F. S. 60. On the giving of 
the bond, the property is placed in the 
possession of the claimant ; his custody is 
substituted for the custody of the sheriff. 
The property is not withdrawn from the 



custody of the law. In the hands of the 
claimant under the bond, the property is 
as free from the reach of other process as 
it would have been in the hands of the 
sheriff. Johnson vs. Miller, 1 T. & H. 
903; Hogan vs. Lucus, 10 Pet. 400; 
Purdon's Digest, 644, and notes. Neither 
can subsequent ex^ecution creditors be hin- 
dered or delayed, for it is the duty of 
the second execution creditor in such case 
to call on the first either to take issue on 
the claim or relinquish the levy. Howell 
vs. Roberts, Leg. and Ins. R. 9. To re- 
quire a second bond (after one good and 
sufficient one for the forthcoming of the 
property has been approved and filed) 
would be entirely useless as a security to 
subsequent execution creditors, and might 
be oppressive to the claimants. It certjunly 
is contrary to our practice, where there is 
but a single issue, and should not be re- 
quired, unless some good reason existed 
for so doing, which does not now appear. 

In all cases under the Sheriff's Inter- 
pleader Act the amount of the bond should 
be in double the value of the goods claimed 
or levied upon, with sufficient and approved 
security, without reference to the number 
and amount of the executions in the sher- 
iff's hands. 

We are therefore clearly of the opinion 
that this application for another bond 
should be refused. 

Application refused. 



C. P. OF CHESTER COUNTY. 
MuUin vs. Jackson. 

Practice — Costs of prior suit. 

Where a non-suit has been entered in a former 
suit, it is a uniform rule to stay proceedings in 
a subsequent suit until the costs of the prior 
suits are paid. 

Rule to stay proceedings (No. 51 to 
April Term, 1884) until costs of former 
suit (No. 51 to August Term, 1883) are 
paid. 

A non-suit was entered in the former 
suit. The plaintiff was present, but her 
counsel failed to respond when the case 
was called. Other counsel brought the 
present suit, when this rule was taken. 
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A. P. Reid for plaintiflF. — Costs are re- 
quired to be paid only to prevent taxation: 
T. & H. Pr. sec. 391. The plaintiflf here 
is poor, and was not in fault. 

S. B. Ramsey and Monaghan ^ Bause 
for defendant. 

June 24, 1884. Clayton, P. J. (of 
Delaware county)? — It is a uniform rule 
that the costs of former suits must be paid. 

Rule absolute. 



C. P. OF LUZERNE COUNTY. 

Qwyllsm vs. Plymouth Coal Co. 
Appeal from Judgment of Justice in Suit 
for wages — Payment of Costs — Statute 
— Construction of Acts of April Wth^ 
1876, and of March 2, 1868. 

The act of April 20, 1876. P. L. 43, relating 
to suits for wages, does not repeal the act of 
March 2, 1868, P. L. 257, requiring the payment 
of accrued costs in appeals from the judgments 
of justices of the peace. 

In Luzenie county, under act of 1868, supra^ 
on appeal from the judgment of a justice, the 
accrued costs must be paid. 

Rule to show cause why an alternative 
writ of mandamus shall not issue, com- 
manding B. F. McGovem, Esq*, an alder- 
man of the city of Wilkes-Barre, to allow 
an appeal in said case. 

June 23, 1884. Opinion by Rice, P. J. 

The first section of the act of April 20, 
1876, P. L. 43, provides "that, before 
the defendant shall be entitled to an ap- 
peal " from the judgment of a justice of 
the peace or alderman in a suit for wages 
of manual labor, he shall make a certain 
prescribed affidavit; and "shall be re- 
quired to give good and sufficient bail for 
the payment of the debt and costs, to be 
paid when finally adjudged to be due the 
plaintiff by the court, in all cases for labor." 
The question is whether this latter clause 
repeals our local act of March 2, 18t58, P. 
L. 257, which provides that justices of the 
peace "shall be entitled to demand and 
receive from the appellant, and from the 
plahitiff desiring a transcript for entering 
in the Common Pleas, or other transcript 
in any case tried before him, before giving 



a transcript of appeal or other transcript, 
all costs tjiat may have accrued in the said 
action." 

It certainly does not repeal it altogether, 
for still the plaintiff appellant in all cases, 
and the defendant appellant, in all cases 
but suits for wages, must pay the accrued 
costs, and also give bail " conditioned for 
the payment of all costs accrued, or that 
may be legally recovered in such cases 
against the appellants. Act March 20, 
1845, P. L. 188, Pur. Dig. 860, pi. 88. It 
adds two other tsonditions to an appeal by 
a defendant in a suit for wages to those 
imposed by the general law quoted ; the 
first, an affidavit in the form prescribed ; 
the second, bail for the debt. But what is 
there to indicate that a local lavv which 
made payment of the accrued costs a con- 
dition to the right of appeal in all cases, 
no matter what the nature of the demand, 
or whether the appellant was plaintiff or 
defendant, was intended to be repealed in 
so far as it applied to defendants in actions 
for wages ? The act of 1876 contains no 
express declaration to that effect, and im- 
plied repeals are not favored. Where a 
repeal is sought to be implied from the in- 
consistency between a general act and a 
prior local or particular act, the inconsist- 
ency must be clear. The same is true 
where there is a general provision repeal- 
ing inconsistent acts. We can discover no 
such inconsistency here. The act of 1868 
can stand unimpaired, and the first section 
of the act of 1876 have full operative ef- 
fect. The latter act does not undertake to 
particularize the costs that are to be se- 
cured, but in using terms which require bail 
for payment of the costs that may finally 
be adjudged to be due to the plaintiff upon 
the termination of the suit, it covers every 
possible case, and leaves the prior act of 
1868 unaffected. The costs thus secured 
by a recognizance, taken in the general 
terms of the act, are all the costs from the 
inception of the suit in those counties 
where the act of 1868 does not apply; 
also the costs where an appeal is taken 
in forma pauperis under the act of 1868, 
and the future costs that may accrue where 
the accrued costs have been paid on appeal. 

We shall not undertake to cite the many 
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cases in which the effect of a later act, in 
repealing a former one, is discussed. Many 
of them will be found cited in Aldeman vs. 
Steel, 6 Luz. Leg. Reg. 69, and Kilgore 
vs. Com'lth, 13 Nor. 495. We will, how- 
ever, refer to one case which seems to us 
to be analogous to the one now before the 
court. Under the act of June 16, 1836, 
P. L. 723, Pur. Dig. 86, pi. 56, a party ap- 
pealing from an award of arbitrators waa 
required "to pay all the costs that may 
have accrued," etc. By the act of March 
20, 1845, P. L. 188, Pur; Dig. S7,pl. 61, it 
was. provided that, in lieu of the bail there- 
tofore required, the bail in cases of appeals 
from the judgments of justices of the 
peace and from the awards of arbitrators 
should be bail absolute in double the prob- 
able amount of costs accrued and likely to 
accrue, " conditioned for the payment of all 
costs accrued, or that may be legally re- 
covered in such cases, against the appell- 
ants." In the same year the question 
arose whether this latter provision repealed 
the provision of the act of 1886 relating 
to the payment of the accrued costs upon 
taking an appeal. It was held that it did 
not. Bumside, J., said : "The whole ar- 
gument, in support of the rule, is based on 
the words accrued, and likely to accrue in 
such cases. The obvious intention of the 
act is, that the recognizance which the law 
requires is to cover the costs which may 
accrue on the appeal, or may be legally re- 
covered in such cases, against the appellant. 
This construction will preserve the words 
of both acts, and will not repeal the salu- 
tary provision, for the payment of costs, in 
the act of 183»>. The construction con- 
tended for would repeal that act by impli- 
cation, which, we cannot suppose, the leg- 
islature ever intended." Merritt vs. Smith, 
2 Barr, 161. 

We are clearly satisfied that the act of 
1876 was not intended to, and does not, 
repeal our local act of 1868. In coming 
to this conclusion, we have not overlooked 
the decision of Judge Green in Ganiers' 
Appeal, 8 Luz. Leg. Reg. 329 (C. P. of 
Schuylkill county), to the contrary. We 
know of no other decision of the particular 
question, except that of Judge Jessup, in 
Rafferty vs. McKeeby, 11 L. Bar. 150, 



where our conclusion is sustained 
carefully considered opinion. 
The rule is discharged. 




C. P. OF DAUPHIN COUNTY. 

Oommonwealtli, ex-relatione Jonathan H. 

Neiman, vs. Robert E. Pattison, 

Oovemor of Pennsylvania. 

Borough of Pottstown — Division of 
Ward — Erection of New Ward — Office 
of Justice of the Peace — Vacancy — 
Time of Election . 

Under the provisions of the acts of June 21, 
1839, and March 15, 1848, the Borough of Potto- 
town is entitled to one Justice of the Peace for 
each ward, to be elected by the citiasens of the 
several wards. 

The act of May 10, 1878, a supplement to the 
act of May 14, 1874, does not api)ly to the case 
of the division of a ward into two or more 
wards, but must be limited to the single case 
expressed by it, to the case of the division of a 
b&rough into wards. 

Whenever there is no Justice of the Peace re- 
siding and keeping his office in any ward which 
is entitled to elect a Justice of the Peace, there 
is a vacancy in such ward withuL the meaning 
of the law. 

A vacancy in the office of Justice of the Peace 
in a newly erected ward, occasioned by reason 
of the division of any ward into two or more 
wards, is properly filled at the next annual mu- 
nicipal election. 

No. 347 of August Term, 1884. Man- 
damus. 

j^ i^^ 7 7' !• for the Relator. 

Robert SiiodgrasSj Deputy Atty. Gen'I., 
for the Governor. 

July 5, 1884. Opinion by Simonton, 
P.J. 

This case was, as agreed by the parties, 
tried by the court on the petition and con- 
ceded facts, without formal pleadings. 
These facts are as follows: 

The borough of Pottstown was incorpor- 
ated by act of assembly of Feb'y 6, 1815; 
and was divided into two wards, named re- 
spectively the East and West ward, by act 
of March 16, 1847 ; the East ward was 
divided into two wards, named respectively 
the East and the Middle ward, by act of 
May 12, 1871. The said Middle ward was 
divided into two wards, named respectively 
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the Second and the Third ward, by decree 
of court of the proper county, as provided 
by act of May 14, 1874, P. L. p. 159, and 
the supplement thereto of May 10, 1878. 
Prior to and at the time of the making of 
said decree there was a justice of the 
peace in commission in and for said Middle 
ward, and he is still in commission, and re- 
sides and keeps his oflSce in the part of 
said ward which now constitutes the Sec- 
ond ward of said borough. That at an 
election held in and for said Third ward on 
the third Tuesday of February, 1884, the 
Relator received the highest number of 
votes cast for the office of justice of the 
peace, and he has complied with all the 
conditions of law, precedent, and has the 
right to be commissioned by the Respond- 
ent as justice of the peace for said ward, 
if there was a vacancy in said office in 
said ward, and if a justice of the peace 
could be legally elected, on said day, to 
fill such vacancy. Relator applied to Re- 
spondent for his commission, which was re- 
fused on the ground that there was no 
such vacancy, and that, even if there were, 
it could not be legally filled by an election 
on said day. These, then, are the points 
we must decide. 

The act of June 21, 1839, P. L. p. 376, 
provides that " for each ward in a borough 
shall be elected two justices of the peace." 
The act of March 15, 1848, P. L. p. 155, 
that so much of the act of 1839 as re- 
quires the election of two justices in each 
ward shall not be deemed to extend to the 
borough of Pottstown, " where one justice 
shall be elected for each wardj at the time 
and in the manner provided by law." This 
leaves the act of 1839 in full force as to 
said borough, in all respects except that 
the number of justices required to be 
elected is changed from two to one in each 
ward. Therefore, unless this provision is 
repealed by some later act, each ward in 
said borough is entitled to elect one justice 
of the peace. It is argued that it is re- 
pealed by the act of May 14, 1874, P. L. 
p. 159, and its supplement of May 10, 
1878, P. L. p. 51, by authority of which 
the decree of the court dividing the Middle 
ward into the Second and Third wards, was 
made. It is certainly not easy to construe 



the provisions of the supplement as to 
electing justices of the peace, when a bor- 
ough is divided into wards, by the concur- 
rent vote of the several wards, with the 
general tenor of all the other acts, and of 
Article V. Sec. 11 of the constitution of 
1874, all of which seem to provide for the 
election of justices by the several wards. 
Thus the constitution ordains that except 
as otherwise provided therein — referring 
to temporary provisions in the schedule — 
"justices of the peace or aldermen shall 
be elected in the several wards, etc." We 
might perhaps avoid the difficulty by limit- 
ing the scope of the supplement to the 
single case expressed by it, ''whenever 
any borough is divided into wards," and 
holding that it does not apply to the case 
of the division of a ward into two or more 
wards. And unless we do so limit it, the 
anomaly which would be met with in this 
case might occur in many others, namely, 
that before the division of one of three ex- 
isting wards into two others by the court, 
the law entitled each of the three old 
wards to one justice, to be elected by the 
citizens of the ward ; but after the division, 
and because of it, the whole borough would 
be entitled to only two justices, to be elected 
by the concurrent votes of all the wards. 
Because of the apparent unreason of this, 
as well as of other difficulties in the way 
of the construction contended for on be- 
half of Respondent, which we will not stop 
to point out ; and because there are no ex- 
press words of repeal in the act of 1874 
or the supplement of 1878, we conclude 
that they do not repeal the prior acts, and 
that the borough of Pottstown is entitled 
to one justice for each ward, to be elected 
by the citizens of the several wards. 

But it is argued that even if this be so, 
it cannot be determined in which of the 
new wards the vacancy exists. The act of 
1839 requires the several justices to keep 
their offices in the ward for which they 
shall have been elected. The act of May 
6, 1874, P. L. p. 118, authorizes the Gov- 
ernor in case of a vacancy, resulting from 
any cause whatsoever, in the office of jus- 
tice of the peace of any ward, etc., to ap- 
point a citizen of such ward, etc. ; and the 
constitution of 1874, Art. V. Sec. 11, 
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ordains that no person shall be elected to 
such oflSce — "of justice of the peace" — 
** unless he shall have resided within the 
township, borough, ward, or district for 
one year next preceding his election ;" from 
all which it is manifest that when there is 
no justice of the peace residing and keep- 
ing his oflSce in any ward which is entitled 
to elect a justice, there is a vacancy in 
such ward. Hence it can safely be said 
that the vacancy occasioned by the division 
of the Middle ward into the Second and 
Third wards was created in the Third ward, 
where no justice now resides, and not in 
the Second ward, where a justice in com- 
mission resides and keeps his office. 

The jujt of May 6, 1874, P. L. p. 118, 
provides that when a vacancy occurs, "from 
any cause whatsoever," in the office of jus- 
tice of the peace, " of any ward, district, 
borough, or township," the Governor shall 
appoint a person to hold the office " for a 
term expiring thirty days after the next 
annual municipal or township election in 
said ward, district, borough or township, at 
which election his successor sRall be elect- 
ed." This we think shows conclusively 
that the election, in this case, was held at 
the proper time. 

We have not cited all the acts of assem- 
bly that were cited on either side, in the 
course of the argument, but we have con- 
sidered them all, and do not think there is 
anything in any of them that ought to 
change the result. 

Relator will be entitled to a peremptory 
mandamus, as prayed, if exceptions be not 
filed accordinoj to law. 



C. P. OF DELAWARE COUNTY. 
Esrey vs. Gray. 

Sheri^^s Sale — When set aside — Inade 
qaany of Price. 

Where there is gross inadequacy of price, the 
court will lay hold of a slight misdescription as 
a reason for setting aside a sheriflfs sale ; but a 
bid of a few luindred dollars below the highest 
market value is not enough to warrant the inter- 
ference of the court. 

8ur rule to set aside sheriflfs sale. 
•A. 7?. Uinlcson^ for plaintiflf. 
W. Ward^ for defendant. 



June 2, 1884. Opinion by Clayton, 
P.J. 

Where there is gross inadequacy of 
price, the court will lay hold of a ^ght 
misdescription as a reason for setting aside 
a sheriflPs sale. But a bid a few hundred 
dollars below the highest market value, is 
not enough to warrant the interference of 
the court. 

Bidders at sheriffs' sales often take great 
risks. They as often suffer loss as make 
bargains. They often buy law suits and 
incur great expense in obtaining posses- 
sion. When the bidder makes a bad bar- 
gain he is rarely relieved by the court. 

The depositions show that the property, 
free from incumbrances, would not bring 
much over $1500. It brought at the 
sheriff's sale $1225. The cost of anotiier 
sale, with the accumulated interest on the 
incumbrances, would not be much less than 
$100. The delay and costs of obtaining 
possession would, perhaps, cost $100 more. 
Fourteen hundred and twenty-five dollars 
is not such a gross inadequacy of price for 
a property only valued by the highest es- 
timate at $1800. Under all the circum- 
stances we must decline to interfere. 

Rule discharged. 



^ns 



O. C. OF CHESTER COUNTY. 
Yamall's Estate. 

Guardian and Ward — When ward t« 
entitled to review of account notivith- 
standing release. 

The account of a guardian was filed March 2, 
1883, settlement made with ward March 17th, 
account confirmed April 30th. and petition for 
review presented November 19th of the same 
year, alleging certain errors. 

Held, that a review of the account would be 
allowed of so much of the account as was al- 
leged to be error. 

Citation and answer. 

The facts appear by the opinion of the 
Court. 

Monaghan & Hause for citation, on ques- 
tion of right to bill of review, cited Say's 
Ex'rs vs. Barnes, 4 S. & R. 113 ; Lukens' 
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Appeal, 7 W. & S. 59 ; Stanley's Appeal, 
8 Barr 433 ; Hickman's Appeal, 7 lb. 464 ; 
Kintner's Accounts, 2 Pears. 470 ; Kint^ 
ner's Appeal, 12 P. F. S. 322 ; Russell's 
Appeal, 10 Casey, 261 ; Bull vs. Tonson, 
4 W. & S. 566 ; Gress' Appeal, 2 H. 463 ; 
Shannon's Estate,! Phila. 299; Rouch's 
Account, 2 Pears. 481. 

On the question of interest on trust 
funds : Say s Ex'rs v$, Barnes, 4 S. & R. 
115 ; Fox V8. Wilcox, 1 Bin. 194 ; Baker 
vs. Richards, 8 S. & R. 16; Hugbes' 
Minors, 3 P. F. S. 500; Harlan's Ac- 
counts, 5 R. 334 ; Huffer's Appeal, 2 Gr. 
344; Pennypicker's Appeal, 5 Wr. 501, 
and cases there cited ; Landis' Appeal, 1 
Pears. 401. 

Wm. M. Hayes, contra, cited Kocblein's 
Appeal, 5 Barr 95 ; Yeager's Appeal, 10 C. 
173 ; Riddle's Estate, 7 H. 431 ; Steven- 
son's Ex'rs' Appeal, 8 C. 318 ; Green's 
Appeal, 9 P. F. S. 235 ; Russell's Adm'rs' 
Appeal, 10 C. 258 ; Harr's Appeal, 28 P. 
F. S. 66 ; Cramp's Appeal, '69 Leg. Int. 
53 ; Marten's Appeal, 13 W. N. C. 289 ; 
Wall's Appeal, 40 Leg. Int. 476. 



January 28, 1884. 
P. J. 



Opinion by Futhey, 



This is an application for review of a 
guardian's account. The petition of the 
ward sets out that her guardian settled 
with her soon after she attained her ma- 
jority, after his account was filed, but be- 
fore its confirmation ; that he did not charge 
himself in said account with all the inter- 
est received by him, that the amount of 
such interest is unknown to the petitioner, 
and that the guardian refuses td inform her 
where the trust funds were invested or in 
what securities, and that she does not know 
and cannot learn from him whether they 
were used by him in his private business 
or what gains he has made out of the es- 
tate, and that she executed a release to her 
guardian without proper explanation or in- 
formation, on his assurance that the ac- 
count was correct; that the charge for 
compensation is exorbitant; and that she 
had no reason to believe the account erro- 
neous until after its confirmation. 

The guardian, in his answer, avers that, 
•after filing his account, March 17, 1883, 



he visited his late ward at her home and 
exhibited a copy of it to her, which she 
examined, and with which she expressed 
herself satisfied ; that he then paid her the 
moneys due on the account, and she exe- 
cuted the release in question and acknowl- 
edged it before a justice of the peace ; 
that no objection or complaint, such as is 
now set up, was made until November 10, 
1883, when he received a letter from her 
counsel in relation thereto. He further 
avers that his account is correct and true, 
that his late ward has received all she is 
entitled to have, and that she freely acqui- 
esced in the settlement some six months 
after she became of age, and that she ac- 
cepted the balance and executed the re- 
lease voluntarily, and permitted the ac- 
count to be confirmed by the court. 

The petitioner filed a replication disput- 
ing the matters alleged by the guardian in 
his answer, so far as they are at variance 
with her petition. 

The authorities hold that settlements 
made by guardians with their wards soon 
after their arrival at age are always watched 
by the courts with jealous care, and that 
liberality should be exercised by the courts 
in allowing a review of a guardian's ac- 
count. Kinter's Appeal, 12 P. F. S. 
318 ; Kinter's Account, 2 Pearson, 470 ; 
Wheelen's Appeal, 20 P. F. S. 410; 
Kuhn's Appeal, 6 Norris, 100. 

The account was filed March 2, 1883, 
the settlement was made with the ward 
March 17, 1883, the account confirmed 
April 30, 1883, and this petition for review 
presented Nov. 19, 1883. We think the 
case is one in which, under the rulings of 
the Supreme Court, an investigation should 
be allowed of the alleged errors, and that 
the application does not come too late. 

A rehearing of so much of the account 
as is alleged in the petition to be error, is 
allowed. 
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BUPREME COURT OF MICHIGAN. 
^ Whiting vs. Ohlert. 

Parol Lease for a future term valid — 
Statute of Frauds. 

A lease may be made to take effect in 
the future, and the estate begin with the 
future period, and not with the contract. 

An agreement by parol for a future term, 
not exceeding one year, is valid, and not 
within the Statute of Frauds. 

Judgment reversed. 

Opinion by Campbell, J 



23 Amer. 



Law Reg., 384. 



Bichardson vs. Aiken. 

Erbor to Common Pleas No. 1 of Alle- 
gheny County. 

Deeds — Convey aiice by Trustee to a Mar- 
ried Woman — Whe^i it vests a fee 
simple, 

A., as guardian of his daughter B., 
held $1,300 of her money, and conveyed 
to her, after her marriage, a piece of land 
" in consideration of $1,300 balance due 
B. by A., her guardian, and of natural love 
and affection, to the said B., her heirs and 
assigns * * as the separate estate of 
the said B.'* It did not appear that the 
land, at the date of said conveyance, was 
worth more than $1,300. 

Held^ That the daughter took, by said 
conveyance, an estate in fee simple, and 
not a sole and separate estate in equity. 

Judgment affirmed. 

Opinion by Paxson, J. 

14 W. N. C. 491. 



Appeal of the First National Bank of Muncy . 

Appeal from the Common Pleas op 
Sullivan County. 

Practice — Opening Judgment — Errors 
and Apjjeals — Act of April ^, 1877. 

' Where on an application to open a revived 
judgment, the testimony taken upon the 
rule shows a defence going to the merits of 



the original judgment, it is within the dis- 
cretion of the court below to open the 
original judgment so as to reach the whole 
case and let the defendant into a defence. 

The act of April 4, 1877, P. L. 53, al- 
lowing an appeal from decisioi^ of the 
courts in the opening of judgments entered 
by virtue of a warrant of attorney or on 
judgment notes, does not extend to the case 
of judgments revived by scire facias, 
though originally entered as above. 

Appeal quashed. 

Opinion by Clark, J. 

14 W. N. C. 493. 



Llewellsm's Appeal. 

Certiorari to the Court op Common Pleas 
OF Clinton County. 

Wages, preference of — Claims for Labor 
—Act of April 9 J 1872. 

The Act of April 9, 1872, giving cer- 
tain preferences in distributing the pro- 
ceeds of an execution, relates only to 
wages due to persons employed in operat- 
ing the defendant's works, or in carrying 
on his business. 

Claims for labor performed in the con- 
struction or preliminary repairs of the 
works are not protected, but one who is 
continuously employed to make the cur- 
rent repairs, which from time to time be- 
come necessary, is to be deemed an oper- 
ative. 

The benefits of the Act extend to wages 
only. An independent contractor, though 
engaged in furnishing materials essential 
to the conduct of the business, and though 
in so doing he personally performs much 
manual labor, is not entitled to a prefer- 
ence. 

Decree affirmed, and appeal dismissed 
at cost of appellant. 

Opinion by Clark, J. 

14 Pitts. Leg. Jour., 480. 
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SUPREME COURT OF APPEALS OF 
WEST VIRGINIA. 

Ex JParte Frew and Hart, of the Wheeling 
Intelligencer. 

Court of Appeals — Constructive Com- 
tempt of — Libel of Court by News- 
paper-^ Summary Punishment, 

The power to summarily punish contempt Is 
inherent in all constitutional courts, spiinging 
into existence upon their creation, as a necessary 
incident to the exercise of the powers confen*ed 
upon them, and applies as well to constructite as 
direct contempts. 

In this State the power of the Supreme Court 
of Appeals to punish summarily boUi direct and 
constructive contempts is the same as it existed 
at common law.* 

The Supreme Court of Appeals of this State 
has the constitutional power to punish as for 
contempt the publication of a libel on the Court 
or the judges thereof, acting in their judicial ca> 
pacity, made during the term of the court, with 
reference to a case then pending and undecided. 

The act of the Virginia Legislature of 1831, 
in reference to punishment for contempt of court, 
which has been handed down through succes- 
sive codes, and is now found in Chapter 147 of 
the Acts of this State, was not intended and 
does not apply to the Supreme Court of Appeals. 

A publication in a newspaper in the city where 
the Supreme Court of Appeals is sitting, with 
reference to a case then pendmg and undeter- 
mined, charging three of the four Judges of the 
Court with attending a political caucus more 
than a year before, and advising the action out 
of which the case arose, and promising the cau- 
cus to hold its action legal and proper, and 
charging the Court with agreeing to decide the 
case ue fore an approaching political convention, 
for political purposes, is a contempt of said 
Court, which it may summarily punish. 

Rule to show cause why attachments 
should not issue for contempt of Court. 
On June 18, 1884, there appeared in 



♦Statute in Pennsylvania, Act of 1836. 
Dig. 273. 



Pur. 



The Wheeling Intelligencer^ a daily news- 
paper, published in the city of Wheeling, 
West Virginia, by John Frew, C. B. Hart 
and A. W. Campbell, and edited in chief 
by C. B. Hart, the following editorial 
article : 

" The State campaign seems to be shaping 
itself. It leaks out that the Supreme 
Court of Appeals is to be brought to the 
rescue in a decision affirming the unconsti- 
tutionality of the exemption act, and de- 
claring the supplemental assessment order 
to be lawful and right. This is, in eflFect, 
what was promised by the three Supreme 
Court Judges to the Democratic caucus be- 
fore the order was issued. 

" It might be thought strange that any- 
body could know what the decision of the 
Supreme Court is to be on any question. 
But it seemed equally strange that three 
out of four Judges of the Supreme Court 
told the Democratic caucus more than a 
year ago to go ahead and rely on the back- 
ing of the court. 

" The present understanding is that the 
decision is to be rendered before the meet- 
ing of the Democratic State Convention, in 
order to simplify the situation. It is also 
understood that this move is not intended 
to advance the interests of Hon. E. Boyd 
Faulkner. 

" Of course, it was not intended that the 
purpose of the court should be made public, 
and publicity may induce the court to 
change its mind, just to show that some- 
body has been t^ng liberties with the text 
and misrepresenting the court. We shall 
see what we shall see." 

This article, as alleged by respondents, 
was based primarily on the article of the 
Greenbrier Independent of August, 1883, 
on other information believed to be true, 
and contained in part in the Parsons affi- 
davit, and on common rumor relating to the 
general subject of the supplemental assess- 
ment order, the attitude of the State ad- 
ministration with regard thereto, and the 
common understanding that the State offi- 
cers had been advised by the Supreme 
Court of Appeals. 

On June 25, H. M. Russell, Esq., attor- 
ney for the auditor in the supplemented as- 
sessment case, filed a petition in the Su- 
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preme Court of Appeals, reciting the 
editorial article from the Intelligencer of 
June 18, setting forth that "This article 
has every appearance of an attempt to 
effect the decision of the Court in the case 
of Miller vs. Buchannon, and to intimidate it 
into deciding against the relator ;"' laying 
the matter before the Court and declaring 
that he should " not feel called upon either 
to suggest to the Court what it shall do in 
the matter, nor to take part in the prosecu 
tion of any proceedings which may be insti- 
tuted should the Court see fit to act." 

Whereupon the Court, of its own motion, 
directed a rule 'to show cause why attach- 
ments should not issue against said Frew 
and Hart for contempt of Court, returnable 
on Saturday, June 28, 1884, at 10 o'clock 
in the forenoon. On that day respondents 
appeared in person and by counsel, and 
made separate answer to the rule. The 
answer of Mr. Frew was as follows : 

That the said proceeding is irregular, 
and said rule was improvidently awarded, 
because said rule was not entered upon a 
complaint or other information supported 
by affidavit, setting forth the matters com- 
plained of, but appears to have been en- 
tered by the Court of its own motion, for 
matters not occurring in the presence of 
the court, and of which the court had no 
judicial knowledge. Respondent in sup- 
port hereof relies upon and refers to the 
statement of H. M. Russell, Esq., this day 
presented to the court. 

That the matters complained of in the 
said rule or communication did not consti- 
tute misbehavior in the presence of the 
court, or so near thereto, as to obstruct or 
interrupt the administration of justice, or 
violence, or threats of violence to a judge 
or officer of the court, or to a juror, wit- 
ness or party going to, attending or return- 
ing from the court, for or in respect to any 
act or proceeding had or to be had in any 
such court, or misbehavior of any officer of 
the court in his official character, or dis- 
obedience or resistance of any officer of the 
court, juror, witness or other person to any 
lawfid process, judgment, decree or order 
of the said court, it being provided by sec- 
tion 27 of chapter 147 of the code of West 
Virginia that the courts and judges thereof 



may issue attachments for contempts and 
punish them summarily only in the cas^ 
hereinbefore stated. 

That on the 18 th of this present month 
of June, and before that time, this respond- 
ent had no knowledge, information or beUef 
that the case of The State of WeBt Vir- 
ginia ex rel. Joseph Miller, Auditor^ vs, 
T. IT. Buchannon^ Ansessor of Brooke 
county^ upon a petition for mandamus, was 
in the said Court of Appeals pending and 
undetermined; or that said case involved 
the constitutionality of the exemptions con- 
tained in section 43 of chapter 12 of the 
Acts of 1881, or the propriety of what has 
been called the " supplemental assessment 
order," or that H. M. Russell, Esq., was 
counsel for the relator in said cause. That 
respondent had no part in the preparation 
of the editorial matter complained of, or 
any knowledge or information of the pre- 
paration or publication of the same, until 
after ' the same had been published, when 
he saw it in print in the said Wheeling In- 
telligencer . 

Respondent believes it to be true that on 
the 23d day of June, 1884, being the date 
of the said communication, and on the 24th 
day of June, 1884, when the order in this 
matter was made by this Honorable Court 
awarding the said rulfe, Frew, Campbell 4 
Hart, consisting of John Frew, A. W. 
Campbell and C. B. Hart, were the pro- 
prietors and publishers of the said Wheel- 
ing Intelligencer^ said C. B. Hart was the 
chief editor thereof. Respondent furtfier 
believes it to be true, tiiat on the 18th day 
of June, 1884, an editorial article in the 
words quoted was printed in the said 
Wheeling Intelligencer. 

The answer of Mr. Hart, inter alia, was 
substantially as follows: The editor and 
publisher of the Greenbrier Independent 
at the time the article therein was pub- 
lished, was Mr. B. F. Harlow, a man of 
good character and standing, a lawyer by 
profession, being, as respondent believes, a 
member of the bar of this court, and was a 
man of considerable pecuniary means. He 
belonged, and still belongs, to the same po- 
litical party as the Governor, Auditor, and 
all the members of this court, as it was con- 
stituted at the time of the said publication, 
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and as it is now constituted. He resides in 
the same town as one of the judges of this 
court, and as respondent has been at all 
times informed, and now believes, is and 
was at* the time of such publication a warm 
and intimate personal friend of that Judge. 

It is plain that that article was not unfriend- 
ly to the court, or intended to be so ; the ob- 
ject of its publication evidently being to 
defend and justify the Governor and Au- 
ditor, and not to attack the court. That 
article, however, in eflfect said, that three 
members of this court had in advance ex- 
pressed their opinion upon cases which 
might come before them as judges. It con- 
tained a serious charge against those 
judges. It constituted a libel, for which, 
if untrue, the editor and publisher of the 
Greenbrier Independent was liable to con- 
viction upon indictment, and was responsi- 
ble for damages in a civil action. If any- 
thing published in the Wheeling Intelli- 
gencer of June 18th, 1884, could be con- 
strued as a contempt of this court, that 
publication in the Greenbrier Indeperident 
was likewise such contempt. 

No proceedings against Mr. Harlow for 
contempt, however, have been instituted in 
or by this court, or by any of its judges. 
None of its judges have brought an action 
ef libel against Mr. Harlow, or made com- 
plaint upon the criminal side of the courts 
against him, although the judges of this 
honorable court and each of them must 
have known, and respondent believes did 
know, of these statements from a time 
shortly after their publication. None of 
the said judges, and no one for them, has 
in any manner denied the charges so made 
by Mr. Harlow, and no retraction or quali- 
fication of those charges has ever been 
made in any public manner or to the 
knowledge of this respondent. 

The statements so made by the Green- 
brier Independent were brought to the 
knowledge of Jacob B. Jackson, then Gov- 
ernor of the State of West Virginia, and 
Jacob S. Miller, Auditor of the said State, 
each of whom more than once assented to 
the truth of the statements so made in this 
respect by the Greenbrier Independent. 

The said Jackson and Miller were, by 
reason of their ofiScial position, liable ot 



know, and respondent believes they did 
know, whether the said statements of the 
Greenbrier Independent were true, and 
aside from their oflScial position they are, 
and always have been, men of good stand- 
ing and reputation. 

Respondent respectfully submits that if 
the statements contained in the Greenbrier 
Independent were true, it was the duty of 
the Wheeling Intelligencer and its editors, 
publishers and proprietors, including its 
chief editor, on the 18th day of June, 1884, 
and at all other times, to make public those 
statements, and that on the 18th day of 
June, 1884, they were, under the circum- 
stances hereinbefore stated, justified in be- 
lieving the truth of those statements. The 
said editorial article was based upon those 
statements, referred to them, and was 
known and understood by every one who 
read it to relate to those statements. 

Respondent respectfully suggests that if 
any question is now made as to the truth of 
those statements said EL F. Harlow, Jacob 
B. Jackson and Joseph S. Miller, be ex- 
amined as witnesses at the bar of this court, 
or in such other manner as may be in ac- 
cordance with law and the practice of this 
court, and that such other evidence be taken 
as may be pertinent and proper. 

Some time since the said Joseph S. 
Miller was a candidate for the nomination 
for Governor at the hands of the Demo- 
cratic State Convention, called to meet in 
Wheeling on the 23d day of July, 1884. 
Subsequently, and about the 7th day of 
June, 1884, he wrote and published a letter 
declining to be such candidate. 

Very soon afterwards the said Miller 
presented to this Honorable Court a peti- 
tion for a mandamus against T. H. Buchan- 
non. Assessor for Brooke county, and an 
efibrt was made in his behalf to push that 
proceeding to an early decision. It was 
understood among the friends of Mr. Miller's 
candidacy that that efibrt was made in order 
that if the decision should be favorable to 
the Auditor, Mr. Miller might still go be- 
fore the convention as a candidate for nomi- 
nation as Governor with hopes of success. 
For evidence of this, respondent refers to 
the aflSdavit of T. J. Parsons, filed here- 
with. 
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At the time this Honorable Court grant- 
ed the rule at the suit of said Miller, Au- 
ditor, and fixed the return day thereof, 
which was but six days off, the Court pub- 
licly announced that the respondent, Buch- 
annon, must be prepared to go on with the 
d,rgument of the matter upon the return 
day, and caused the clerk of this court to 
80 inform Mr. Buchannon by letter, which 
is herewith produced and filed. This pro- 
ceeding upon the part of the Court was un- 
usual, as respondent is informed and be- 
lieves. The editors, publishers and pro- 
prietors of the IntelUyeneer were before 
the 18th day of June, 1884, informed of 
the facts last hereinbefore stated, except the 
existence of the letter from the Clerk of 
the Court to Mr. Buchannon, but did not 
then know what they have since learned, 
that the provision of law requiring the As- 
sessor to complete his books by the 1st day 
of July, may have operated as a reason for 
such action of the Court, that fact not hav- 
ing been stated either in the public an- 
nouncement of the Court, or in the letter of 
its Clerk. 

Under such circumstances the editorial 
article complained of was written and pub- 
lished. It is not true that it was an attempt 
to affect the decision of the Court in the 
case of Miller v«. Buchannon, or to intimi- 
date the Court into deciding against the 
relator. No editor, publisher or proprie- 
tor of the IntelUyeneer had any interest in 
that case ; none of them knew of its exist- 
ence on or before the 18th day of June, 
1884, except he who on that day was the 
chief editor of the paper. The then chief 
editor supposed that the decision of the 
case might have a political effect in the 
State, but supposed, also, that whichever 
way it was decided, the effect would be such 
as he desired. If he had any preference 
in the matter, from his political standpoint, 
it was that the Court should decide in favor 
of the Auditor. 

The publication of the said editorial arti- 
cle was not made with a view to induce any 
particular decision by the Court, or to effect 
in any way its determination of the case ; 
and respondent is unable to see how it 
could be construed bv any one as being so 
intended. In its publication there was no 



inteption to commit or express a contempt 
of the Court, and no such feeling was en- 
tertained by the then publishers and editors 
of the Intelligencer. The date of the pub- 
lication may have been untimely, jind if it 
had been considered that the publication of 
the said article could be construed by any 
one as an attempt to intimidate or iufloeiioe 
the Court in the case of Miller vs. Buchan- 
non, no such article would have been pub- 
lished during the pendency of that case. 
The fact that such case was pending simply 
served to bring to mind the statements of 
the Greenbrier Independent j the facts men- 
tioned by Mr. Parsons, and the action of the 
Court in awarding the rule against Mr. 
Buchannon, and so suggested the publica- 
tion of the article complained of. 

T 1 A TT ^ 1' Mor Respondents. 

Jokn A. Jiutchinson, ) ^ 

They insisted that the rule was improvi- 
dently awarded, because it was not founded 
on affidavit ; and cited as cases in which 
an affidavit had been held necessary Bates* 
case, 55 N. H., 325 ; In re Judson, 8 
Blatch.,148; lOS.C, 35; 36Ind.,196; 
13 Nebraska 451 ; 65 N. C, 365 and 
Burn's case, 9 Wheat., 529. 

The Supreme Court of Appeals is estab- 
lished by the Constitution, and has only 
such jurisdiction as by the Constitution is 
conferred upon it. It is riot a court known 
to the common law, and has no common 
law jurisdiction. Ex parte Ballman, 4 
Cranch, 92 ; ex parte Hardy, 68 Alabama, 
303 ; State V8. Wooley, 11 Bush ; Whittem 
vs. State, 36 Indiana, 196 ; 1 W. & M., 
440 ; 5 Caldwell, 626 ; ex parte Hickey, 4 S. 
& M., 336 ; People vs. Yates, 6 Johnson. 

Proceedings to punish for contempt are 
criminal in their nature. 9 Watts, 431 ; 42 
California 412 ; Wheeling vs. B. & 0. R. 
R. C, 13 Gratt., 40, and other cases. 

To punish summarily for contempt is for- 
bidden by Ah. Ill, Section 10 of the Con- 
stitution, under which no one can be de- 
prived of liberty or property without due 
process of law and the judgment of his 
peers. 

The defendants relied upon the provisions 
of the State bill of rights, that no person 
shall be deprived of life, liberty or property 
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without due process of law, and the judg- 
ment of his peers, (Constitution, Article 
m, Section 10), and that trials of crimes 
and misdemeanors, unless herein provided, 
shall be by a jury of twelve men (Section 
14); and that all powers are vested in, 
and are consequently derived from the peo- 
ple. Magistrates are their trustees and 
servants, and at all times amenable to them. 
(Section 2). The Constitution, Article 
VI, Section 39, gives the Legislature pow- 
er to provide by general law for regulating 
the practice in the several courts of justice, 
a provision which, if any was needed, 
would warrant the Legislature in enacting 
Section 27 of Chapter 147 of the Code, 
being the statute set out in the defendants' 
answer. 

An act cannot be declared void simply 
because it conflicts with what the Court 
may suppose to be the spirit prevailing in 
the Constitution. — Cooley on Constitution- 
al Limitations. 

The inherent right of courts to punish 
for contempts exists only in cases of actual 
contempt, for it is only in such cases that 
the former is necessary. 

The power to punish for contempt is an- 
alogous to the right of self-defense. It is 
to be exercised only in self-protection, and 
neither a court nor an individual has the 
right to go further than is necessary to de- 
feud himself. 

Will the Court declare the provisions of 
the Code in conflict with the Constitution ? 
Section 30 of the same statute provides 
punishment for an offense of this nature as 
a misdemeanor. These proceedings can 
only be maintained by considering that 
section unconstitutional. 

The people reserved the right to legislate 
on this subject when they declared magis- 
trates amenable to thom. 

Mr. Hutchinson showed the difference 
between direct contempts, or those commit- 
ted in the face of the Court, and construc- 
tive contempts, embracing publications sup- 
posed to reflect upon the Court, and called 
attention to the fact that, while in England 
Courts had punished such constructive con- 
tempts summarily, yet that even there no 
case for constructive contempt was reported 
prior to the American Revolution, so that 



it could not be s^d that the practice came 
to this country as part of the common law. 
In most of the United States, statutes have 
been enacted divesting the Courts of such 
power. Wharton's Criminal Pleading and 
Practice, sections 957-961. He also re- 
ferred to the case of Story V8 The People, 
79 111. 45, as holding that the Court would 
not exercise these common law powers as to 
publications which do not obstruct courts in 
the exercise of their functions. 

The statutes passed in the several States 
resemble this, among them the statute of 
West Virginia, referred to in the answer, 
which has been in force in Virginia and in 
this State ever since 1831. The Virginia 
statute was held valid and binding in the 
case of the Commonwealth vs. Deskens, 4 
Leigh., 685. 

Statutes limiting the power have been 
passed in almost all the States. In some 
of them the exercise of this arbitrary power 
by the Judges has led to their impeach- 
ment. In Res Publica vs. Passmore, 3 
Yeates, 441, the Supreme Court of Penn- 
sylvania punished summarily a person who 
had posted in a coffee-house a placard re- 
lating to their proceedings. For this act 
the three Judges of the Court were im- 
peached, more than three-fourths of the 
lower house voting for it, and were foimd 
guilty by more than a majority of the Sen- 
ate, but escaped because there was not a 
three-fourths vote against them. And 
there followed at once the Pennsylvania 
act of 1809 forbidding the summary pun- 
ishment of constructive contempts. 

When the Dred Scott decision was made 
by the Supreme Court of the United States, 
Abraham Lincoln, a member of the bar of 
that Court, attacked the decision in a most 
bitter speech, but the Court, if mistaken in 
the decision, made no mistake in failing to 
attach Mr. Lincoln for contempt. If iJhiey 
had punished him for what he said, would 
their act have been calculated to maintain 
or increase public confidence in the Court ? 

If this proceeding is stipposed to be main- 
tainable because the pubbcationcan be con- 
strued as an attempt to influence the de- 
cision of the Court, the defendant is entitled 
to be discharged, for he has purged himself 
by his answer, and disclaimed any intent to 
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commit or express contempt of the Court. 
The question in this respect being one ot 
intent, the defendant must be tried by his 
own answer. In re Walker, 82 N. C, ^5 ; 
Wells' case, 21 Gratt., 695; Ex parte Moore, 
63 N. C. ; Ex parte Biggs, 64 N. C. ; Mor- 
rill's case, 16 Arkansas. 

It has been suggested that the answer 
might be considered as an aggravation. 
This was, of course, not so intended, and 
cannot be so construed. It was only just 
to both the Court and the defendants that 
the Court should be able to see and under- 
stand all the circumstances under which the 
publication was made as they were seen 
and understood by those who made the 
publication. 

July 7, 1884. Opinion by Johnson, 
C. J. 

We are well aware that the trust reposed 
in us to protect the people's court from 
degradation, is delicate as well as sacred. 
The power claimed, it is said, is arbitrary 
and liable to abuse. That is no reason 
why the power should not exist and be re- 
posed somewhere, and the few cases in 
which it has been used in a century shows 
it is not unsafe in the hands of the courts. 
It is well established by the authorities 
that the power is inherent in courts of jus- 
tice to punish constructive as well as direct 
contempts ; and in this country, where the 
courts are, in the divisions of power by the 
Constitutions of the several States, consti- 
tuted a separate and distinct department of 
government, clothed with jurisdiction, and 
not expressly limited by the Constitution 
in their powers to punish for contempt, the 
inherent power that is thus necessarily 
granted them cannot be taken away by the 
legislative department of the Government. 
* * * Courts will tolerate the regula- 
tion of the power, so that the Legislature 
does not by such regulation virtually de- 
stroy the efficiency of the Court. It must 
have just enough power, and will exercise 
it for its own protection, and it wants and 
demands no more. And of the question 
whether the Legislature, in its regulation, 
has left sufficient power for the purpose, 
the Court which is called to exercise it 
must be the exclusive judge, unless its 
judgment may be reviewed, and in that case 



the Court of last resort would be the exclu- 
sive judge. There is no disposition in the 
Court to desire an exercise of this power, 
and it will not be exercised unless there is 
a necessity for it. When a judge remem- 
bers that he has no right to avenge in this 
manner individual wrongs, but an injury to 
the Court, the people's Court, it becomes a 
matter of stern and inflexible duty, from the 
performance of which, under his oflScial 
oath, he dare not shrink. For he well 
knows that as the ermine was spotless when 
he put it on, the people expect him to leave 
it as untarnished for his successor. We 
have been considering whether the Legisla- 
ture had the right to limit the power of 
Courts created by constitutions. It is very 
different as to their power over courts of 
their own creation. 

[The^Court here considers the bearing of 
the act of 1881 on this case, and held Aat 
at the time it was passed, the Courts of 
Virginia existed by virtue of le^slative en- 
actment, and were therefore subject to 
legislative control. J udge Woods prepared 
this part of the opinion.] 

That statute that has been handed down, 
and is now in our Code under the changed 
condition of tlie State government, might 
be constitutional now as to the Circuit 
Courts, as under the principle before an- 
nounced, it might be deemed a regulation 
of the power of courts in their punishment 
for contempts, as it leaves power to the 
Circuit Courts by indictments under their 
own supervision, to punish constructive con- 
tempts of the character we are considering. 
Wliether such power, under the Code, is 
sufficient for the protection of said courts, 
we will not now determine, leaving that 
question to be decided when we are re- 
(juired to do so. Neither is it necessary 
to decide whether the Legislature could 
limit the power of this court to punish for 
constructive contempt, as to us it is evident 
it has not intended to do so. We would 
not upon settled principles decide an act of 
the Legislature to be unconstitutional un- 
less it were necessary. The whole scope 
of the statute shows that it was intended to 
apply to inferior courts, and not to the Su- 
preme Court of Appeals. The 28th section 
provides for the punishment of direct con- 
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tempts without a jury, so that the fine shall 
not exceed $^U and the imprisonment more 
than ten days ; " hut," it further pro\ddes, 
*'the Court may in any such a case im- 
panel a jury (witliout an indictment or any 
formal pleadin^^.-j) to a^scertain the fine or 
imprisonment proper to he inflicted, and 
may give jud^^ment according to the ver- 
dict." This (Joui-t cannot impanel a jury. 
It has no machinery to carry out the re- 
quirements of the statute, and therefore it 
is clear to us that the Legislature did 
not intend it to apply to this Court, 
'trhis l/'ourt, then, has the unrestricted 
power, uncontrolled and unregulated by 
statute, to punish by fine or imprisonment, 
or both, direct and constructive contempts. 
Is the publication complained of here a 
contempt of this Court? It seems to us 
that the books do not furnish a clearer con- 
tempt. It is a contempt, because it charges 
three of the Judges of this Court, acting in 
their judicial capacity, with an offense 
which, if true, is just ground of impeach- 
ment ; with an ofiense calculated to degrade 
the Court, and destroy all confidence of the 
people therein. If to charge three of the 
Judges of this Court to liave attended a po- 
litical caucus, and advised a certain action 
by the caucus, coupled with the promise to 
the caucus made that as a court they would 
sustain that action, and then in pursuance 
of that pledge, made to the caucus more 
than a year ago, the same judges, as a 
court, were about to decide tiie case then 
before them as the caucus desired, is not a 
contempt, then it seems to us that nothing 
would constitute a contempt. If to charge 
a court, or a majority of it, of having pros- 
tituted their high and sacred trust to base 
political purposes, is not a contempt, then 
we may truly say that such a tiling does 
not exist. The article on its face shows, 
moreover, that it was intended to influence 
the decision of the Court in the cause to 
which reference is therein made, and which 
was then pending, or to prevent the Court 
from deciding it at the present term. That 
it had no such effect is not material, so far 
as the contempt is concerned. It first says : 
" The campaign is shaping itself. It leaks 
out that the Supreme Court of Appeals is 
to be brought to the rescue in a decision 



affirming the unconstitutionality of the ex- 
emption aet, and declaring the supple- 
mental assessment order to be lawful and 
right. This is, in effect, what was prom- 
ised by the three Supreme Court Judges- 
to the Democratic caucus before the order 
was issued." Again, "Three out of four 
Judges of the Supreme Court told the 
Democratic caucus more than a year agO' 
to go ahead and rely on the backing of the^ 
Court." This is a charge of infamy against' 
the Court. But it is further charged that 
the decision should be hastened by the 
Court against the interests of one of the 
candidates for nomination for Governor, 
thus again charging the Court of using its 
power for poUtical purposes. Then comes 
the clause, the manifest intent of which was 
to compel the Court to decide against its 
convictions or not now decide at all, and 
charging it with being capable of deciding 
a case, not from its convictions, but as rev- 
enue or political desires might dictate. In 
every aspect of the xiase, the publication is 
clearly a contempt of this Court. 

Can such a publication be palUated or 
excused ? Far be it from us to take away 
the liberty of the press or to the slightest 
degree interfere with its rights. The good 
of society and of government demands that 
the largest liberty should be accorded the 
press, which is a power and an engine of 
great good. But the press itself wdll not 
for a moment tolerate such licentiousness 
as is exhibited in said editorial. The press 
is interested in the purity of the courts, 
and if it had no respect for the judges on 
the bench, it should respect the Court, for 
after the Judges who now fill the bench are 
only remembered in the decisions they 
have rendered, the Court still remains ; it 
never dies ; it is the people's court, and the 
press, as the champion of the people's rights, 
is interested in preserving the respect dne 
to the Court. 

Have the defendants purged themselves 
of the contempt? The defendant Frew 
disclaims all knowledge of the pendency of 
the suit, or that the article was published,, 
until he read it in the paper. We think 
he cannot be entirely acquitted, but that he 
should suflFer a sUght punishment. He 
should not allow the paper of which he is- 
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the publisher to indulge in such libelous 
editorials. The defendant Hart stands on 
different ground. His answer is a great 
aggravation of his contempt. He does not 
express the slightest regret for his act, nor 
<ioes he exhibit a particle of regard for 
good order, or indicate in any degree ap- 
preciation of those great principles that lie 
at the foundation of good government. By 
his answer he seems to regard the highest 
court of the State as a proper subject of 
libel, provided he can by such libelous pub- 
lications gain a political advantage. He 
seems to forget that it is the court of the 
. -whole people, and can only have their re- 
spect as long as it holds their confidence. 
So far from expressing any regret, he at- 
tempts to justify himself by another publi- 
cation, in another paper, which publication, 
he said, led him to believe the charge was 
true, and he felt it his duty to publish it. 
And he says if this article was libelous, so 
was that; and further, that one of the 
judges of this court was an intimate friend 
of the editor of the other paper, living in 
the same town, and the Court had not de- 
nied the truth of that statement. The 
Court had not denied it ? The Court does 
not deny any charge made in the papers in 
reference to it. It can only deny a libel- 
ous charge in one way, and that it has done 
in this case in the only way it ever denies 
such a charge. Besides, it is very apparent 
that this article, published on the 18th of 
June, is very different from that which pur- 
ports to have been taken from the Green- 
brier Independent. It is not even charged 
that the Greenbrier Independent said 
" three of the judges attended a Demo- 
cratic caucus, advised its action, and prom- 
ised as a Court to back it," and that the 
Court was now about to keep its promise. 
The answer is a very reckless one, and after 
all, that the defendant swears that " in its 
publication there was no intention to com- 
mit or express a contempt of the Court, 
and no such feeling was entertained by the 
then publishers and editor of the Intelli- 
gencer ^ 

It will not be accepted as reason for dis- 
charging a rule to show cause why the de- 
fendant should not be attiched for publish- 
ing a libel on the Court in a newspaper, 



that the respondent in his answer disclaims 
any intention to commit or express a con- 
tempt for tlie Court. The meaning and in- 
tent of the defendant must be determined 
by a fair interpretation of the language used 
by him in the libelous article. 

As a further excuse, he says that the 
Court announced at the time the alterna- 
tive writ issued in the mandamus case, that 
the respondent must be ready to proceed 
widi the case on the return day, and di- 
rected the clerk to so inform the defend- 
ant ; and that he did not, at the time the 
article was published, know that the law 
required the assessors' books to be returned 
before the first of July. He must have 
known when the article was published that 
the Court had given the respondent six 
days for preparation after the return day 
of the writ. He says the Court did not 
announce its reason for the necessity of 
having the case decided with dispatch. 
This all shows how ready the defendant 
was to do the Court injustice. Did he have 
the proper respect for the Court, he would 
suppose they had good reasons for their 
judicial action, and it is not necessary at all 
times to give them. 

There is nothing in said Hart's answer 
to palliate his offense, but it is aggravated 
instead. This is a case in which the Court 
would be justified in both fining and im- 
prisoning C. B. Han. The contempt is of 
the most aggravated character. The books 
fail to show one that is any more so. But 
a majority of the Court is of opinion that 
the ends of public justice will be attained 
in this case by the imposition of a fine. 
For more than a century, so far as I know, 
in Virginia but one case of constructive 
contempt is found in the reports, and none 
in this State until now. And it is sincerely 
hoped that another centennial will arrive 
before the necessity again presents itself. 
As this is the first case of this character in 
this State, we dislike to be severe. We 
would gladly discharge the rule if we could. 
It never would have issued had we dared 
consult our feelings in the matter. It is 
the unanimous opinion of the Court that an 
attachment issue against John Frew and C. 
B. Hart, returnable forthwith. 

Rule absolute. 
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Vol. 1.1 MONDAY, JULY 28, 1884, [No. 84. 

§anmai( St^»^"X»w. 

C. p. OF LANCASTER COUNTY. 
Jolm Bair, 8r., vs. F. G. Harple, J. P. 

Certiorari — Juttiee of the Peace^ action 
against-^urisdiction — When entitled 
to notice before miit brought — Act of 
^Ist March, 1772 construed. 

When a justice of the peace is not sued for 
the penalty, and for an act done in the execution 
of his office, notice such as prescrihed in the act 
of 1772 is not requii-ed to be given to him pre- 
Tious to suit being brought against him. 

May Term, 1884; No. 1. 
Certioraii. 

On the 17th day of March, A. D. 1884, 
suit was commenced by plaintiflF before M. 
A. McGlinn, Esq., an alderman of Lancas- 
ter city, against the defendant to recover 
the sum of $2.55, being the amount with 
interest which he alleged was wrongfully 
withheld from him by said defendant. It 
appears that suit had been brought before 
said Harple, who is a justice of the peace, 
by Isaac Grabill's administrators against 
siud John Bair, Sr., the present plaintiflF, 
and judgment was rendered by the justice 
against him. A writ of certiorari was 
iherefore issued to June Term, 1883, No. 
41, and on exceptions the proceedings of 
the justice were set aside. When said 
Bair went to the justice with the writ of 
certiorari, the justice demanded and re- 
ceived the sum of $2.48 before he would 
give a transcript of the proceedings in siud 
suit. To recover the sum thus paid plain- 
tiflf brought the present suit. On March 
25, 1884, a hearing was had before the 
alderman, and after hearing the case judg- 
ment was entered by default for $2.48 and 
interest, making a total sum of $2.55 and 
cofltB. The present writ of certiorari was 
then issued and the following exceptions 
were filed : 

Ist. The record of said magistrate shows 



that the plaintiff in the above suit had no 
cause of action against the defendant. 

2d. The record of said magistrate shows 
that the alderman had no jurisdiction. 

8d. It does not appear from the record 
of the magistrate that notice in writing of 
such intended writ or process, by wHch 
said suit or action was commenced, was 
served on the defendant at least thirty 
days before the suing out or serving the 
same, and that the plaintiff proved upon 
the trial of such action that such notice 
was riven as aforesaid, as required by the 
act of assembly of 21st March, 1772, sec- 
tions one and two. 

. 4th. It does not appear by the record 
that the evidence permitted to be given by 
the plaintiff on the trial of such action was 
contained in the notice required to be ^ven 
in accordance with section 5 of said act of 
assembly of 2l8t March, 1772. 

5th. The record shows upon its face that 
said action at the time of its commence- 
ment was barred by the Statute of Limita- 
tions of 21st March, 1772. 

H. C. Brubaker, for Certiorari. 

S. H. Price, \ , 
J. W. F. Swift, \ 

^ July 8, 1884. 

A.L.J. I 

All of said exceptions may be consilered 
and disposed of under two propositions, 
viz. : / 

1st. Had plaintiff a cause of action ? 

2d. The defendant being a justice of 
the peace, was he entitled to the notice of 
thirW days under the act of 21st March, 
1772, before the summons in this suit was 
sued out or served on him ? 

The first inquiry we consider may be 
answered by reference to the transcript of 
proceedings. All that is examinable on 
certiorari is the regularity of the proceed- 
ings. It says the plaintiff's demand is 
$2.48 and interest, etc., costs of this de- 
fendant in a suit before him of Isaac Gra- 
bill's administrators vs. John Bair, Sr., 
which suit came into the Court of Common 
Pleas on writ of certiorari issued by the 
defendant in said suit, and entered to June 
Term, 1888, No. 41. That said amount 
of costs were required to be paid by said 
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defendant, now the plaintiff in this suit, 
when a transcript of proceedings were de- 
manded by virtue of a writ of certiorari, 
issued as above stated, and were accord- 
ingly paid to the defendant in this suit. 
That after reversal by said court of the 
judgment in said last mentioned suit, and 
an execution for costs had issued by the 
defendant to the sheriff out of said Court 
of Common Pleas, and entered in the 
Sheriff's Execution Docket, to January 
Term, 1884, No. 1, to collect same it is 
made appear on said Execution Docket 
that on December 15, 1883, all of the costs 
were paid to the sheriff, $15 having been 
paid on December 13, 1883, and §15 on 
said December 15, 1883, and that the jus- 
tice costs set out on said docket are §3.86. 
The said Execution Docket further show- 
eth that F. G. Harple, the defendant in 
this suit now pending, receipted for and 
therefore must have received the said sum 
of $3.86 justice costs. 

Now if so — and the record of the 
Sheriff's Execution Docket was exhibited 
in court on the argument of these excep- 
tions, and was not questioned — then it 
must be manifest that the defendant here 
lifted and received the said sum of $2.43, 
costs previously paid to him by the plaintiff 
in this suit, and which when collected by 
the Sheriff on said execution, was due and 
payable to the defendant on the said exe- 
cution, and payable back to the plaintiff in 
this suit. The cause of action in this case 
before us is therefore manifest, and can be 
sustained by the plaintiff for money had 
and received. 

In any case of appeal from the judgment 
of an alderman or justice of the peace, as 
in this case, if an appeal could have been 
taken, the plaintiff could have declared in 
any form of action, confining himself to the 
original cause of action. For on an appeal 
from a magistrate, it is a settled rule that 
the proceedings are de novo, as to the de- 
clarative pleadings and evidence, but the 
cause of action must continue the same. 
The plaintiff here could have declared " for 
money had and received." Hackman vs. 
Flory, 4 Har. 196 ; Everhart vs. the West 
Chester & Philadelphia R. R. Co., 4 Cas. 
339 ; Kraft vs. Gilchrist, 7 Cas. 470. 



This suit was instituted before the jus- 
tice on March 17, 18H4, and subsequent to 
the issuing of the said execution out of the 
Common Pleas, entered in the Sheriff's 
Docket to January Tenn, 1884, No. 1, and, 
therefore, subsequent to the period at 
which the said F. G. Harple receipted for 
and received said costs from the Sheriff. 
This suit is therefore properly brought for 
a good cause of action, and in a matter in 
which the alderman has jurisdiction. 

The first and second exceptions, there- 
fore, are not sustained, but must be dis- 
missed. 

We will now come to the second inquiry. 
Was the defendant entitled to notice under 
the Act of 1772, before the institution of 
this suit? The third, fourth, and fifth ex- 
ceptions apply to that inquiry, and the ex- 
ceptants maintain an affirmative answer 
should be given. 

From the nature of the claim, and tiie 
facts developed on the transcript of pro- 
ceedings and Sheriff's Execution Docket, 
we are of opinion that the question must 
be answered in the negative. That act 
requires notice to be given in cases where 
the intention is to sue the justice for some- 
thing in the execution of his office. Was 
this an act in the execution of his office, 
namely, to enter the Sheriff's office and 
lift a sum of money set opposite the word 
"justice," which the Sheriff had with other 
moneys collected on execution ? You may 
term all the moneys thereby collected 
"costs," if you please, and it does not 
alter the nature of the transaction. He 
lifted the money from the Sheriff which 
belonged to another. $2.43 belonged to 
the plaintiff in this suit, and the defendant 
in this suit was sued to recover that money, 
was sued for money had and received. 

The suit was not brought for a penalty, 
which the law inflicts on the officer. If 
that was the cause of action, then this de- 
fendant would be entitled to previous notice 
under the act of 1772. But not so when 
the justice is not sued for the penalty, and 
not sued for an act he did in the execution 
of his office as a justice of the peace. 
Lifting this money from the Sheriff's 
Docket was no judicial act, certainly. In 
an early case, Price vs. Craig, 5 S. & 
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R. 44, the action being in debt against a 
justice of the peace, for taking illegal fees 
and to recover the penalty of $50, while 
the court held that the defendant was en- 
titled to notice. Justice Gibson, delivering 
the opinion of the court said : " It is true 
an action of assumpsit to recover back fees 
illegally taken, may be sustained against a 
justice without giving him notice ; for the 
plaintiff thereby waives the official tort, as 
he may well do, and goes only for the 
money actually extorted; but when he 
goes for a penalty or damages for a tort, 
the case is altogether different." And in 
a later case. Wise et al. administrators of 
John Greiger vs. Wills, 2 R. 208, the 
court adopted that ruling by express 
quotation, and remarked further, to wit.: 
" If a justice, as such, has a legal demand, 
and is once paid in full, and afterwards by 
mistake or otherwise receives the same 
money over again, it is not clear to me 
that he can be said to receive the la^t pay- 
ment by virtue of his office ; nor do I see 
under what explicit rule of law, after exe- 
cution issues, the justice, as such, is en- 
titled to receive any of the money, except 
his fees. Still less clear does it seem to 
be in the settlement with John Greiger 
and the receipt of the $300, if, as the ad- 
ministrators allege, the justice received 
money not payable to him, and put it into 
his own pocket; how this transaction be- 
tween two men, and the justice himself 
one of them, can rightly be called a judicial 
act, and in this wav his claim as a creditor, 
and his taking of the money, be trans- 
formed into a sort of decision as a justice of 
the peace." The doctrine laid down by the 
above ruling, seems particularly applicable 
to the present case, and we think rules it. 

The proceedings of the alderman, the 
suit being for'money had and received, we 
are of opinion can not be impeached. No 
notice to the defendant such as prescribed 
in the act of 1772 was required previous 
to suit being brought, and of consequence 
no bar to this suit by the limitation con- 
tained in said act could intervene. The 
exceptions 3d, 4th and 5th must therefore 
be dismissed. 

All exceptions dismissed, and judgment 
of the alderman affirfned. 



C. P. NO. 4, OF PHILADELPHIA COUNTY. 
McOall vs. Barrie. 

Party wall — What is — Ifeed not be con- 
tinuous. 

A party wall is not required to be continuous 
or uniform in height ; although the first builder 
cannot recede upon the foundations of part of 
the wall, and carry it up within his own line on 
that foundation, yet ho may recede from the 
party wall foundation at any height, and build 
the upper part of the outer wall of his building 
upon his own ground, on a foundation wholly 
within his own Tine. 

In Equity. On bill and answer. 

June 28, 1884. Opinion by Arnold, J. 

A party wall is one which separates one 
house from the next. It is a wall erected 
on the line between two adjoining estates 
belonging to different persons, for the use 
of both estates: 2 Bouvier's Inst., 1615. 
The only use which can be made of a party 
wall is to place joists in it, or to support 
the roof of the building. Any other use 
of it, such as painting a sign on the side 
next to the adjoining property, may be re- 
strained by injunction : Wistar vs. Amer. 
Baptist Pub. Soc, 2 W. N. 333. The 
right to build a party wall is a privilege 
conferred by statute, and not a duty im- 
posed by law. It is not a police regula- 
tion to prevent the spread of fire, as may 
be seen by the case of Weston vs. Arnold, 
8 Law Rep. Chan. 1084, where an old 
party wall with windows in it was replaced 
by a new wall, preserving the windows as 
ancient lights, although the English statute 
requires new party walls to be built solid 
without windows. In this State, so far as 
the wall is a party wall, or so long as it 
rests upon a party wall foundation, it must 
be solid without windows or other openings 
in the wall for light and air : Vollmer's 
Appeal, 61 Pa. St. R. 118. And if win- 
dows should be left open in it, no length of 
enjovment will give a prescriptive right to 
continue them, but the adjoining owner 
may close them up at any time, as was 
done in Roudet vs. Bedell, 1 Phila. 366, 
where the windows had been left open in a 
party wall for seventy-five years. But a 
party wall is not required to be continuous 
or uninterrupted in length, or uniform in 
height. Although the first builder cannot 
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recede upon the foundation of part of the 
wall, and carry it up within his own line on 
that foundation, yet he may recede from 
the party wall foundation at any height, 
and build the upper part of the outer wall 
of his building upon his own ground, on a 
foundation wholly within his own line. He 
is not bound to come oiit to the division 
line along the whole length of his building. 
If he chooses to get off the party wall 
foundation ^t any point, and carry his 
building further up on his own ground, he 
is not bound to build a wall on the division 
line up to the level of the top of his house. 
If he were, he would be required to build 
two walls, one for the support of his build- 
ing, and the other a fence merely. A brick 
fence built to the top of his house would 
be unlawful, because the Act of March 11, 
1862, § 4, P. L. 109, provides that a par- 
tition fence shall be a tight board or palis- 
ade fence, substantially built, at least six 
feet high. The adjoining owner might 
prevent him from building a brick wall, to 
be used as a fence and not for the support 
of his house. If he could be restrained 
from building a wall for that purpose, it is 
plain that he is not under any obligation to 
build it. 

In Milne's Appeal, 81 Pa. S. R. 54, the 
first builder commenced his foundation as 
a party wall. When he got to the ground 
level, he receded a few inches and built 
his brick wall wholly within his own line, 
but on the party wsul foundation. He left 
open windows in the wall. On a bill filed 
by the adjoining owner, these windows 
were declared illegal, and the defendant 
was ordered to fill them up. 

In the present case the defendant is 
erecting a building six stories high and one 
hundred' and seventy-four feet deep. He 
has built a party wall the whole length of 
his building to the top of the first story or 
sixteen feet above the ground. At that 
height, and at intervals of forty and fifty 
feet, he haa receded from the party wall at 
right angles therewith, to the deptib of nine 
feet, and built upon foundations on his own 
ground ; then parallel with the division line 
from twelve to twenty feet, and then again 
at right angles with the division line, yet 
keeping on his own foundations, out to the 



party wall, which he again carries up to 
the sixth story. There are three of these 
recesses or wells in his building. AH of 
the wall built on the party wall foundation 
is solid, without openings of any kind. 
The plaintiff objects to the gaps or linen- 
closed spaces in the wall, and asks ub to 
require the defendant to build a wall across 
them ; that is to build a wall which he does 
not need, and will not use to support either 
his floors or roof. We have no authority 
to do so. The defendant has not violated 
any law in building the upper portions of 
the outer wall of his building on his own 
ground, and in declining to exercise his 
right to build a party wall the entire length 
and height of his building. His house is 
built on the ordinary Philadelphia plan of 
a front building the entire widm of his lot, 
with parts of the back building within his 
line, twice repeated. In the business por- 
tions of the city there are many buildings 
like the defendant's, and no one has ever 
charged that they are built in violation of 
the law. The plaintiff is suffering from 
the inconvenience and annoyances caused 
by the advances of business establishments 
upon private dwelling localities. We may 
sympathize with him, but we cannot relieve 
him. When he desires to build on his lot, 
he may fill up the spaces in the wall for 
the support of his building ; but we cannot 
compel the defendant to do it for him. 
The bill is dismissed with costs. 



C. P. OF LUZERNE COUNTY. 

In re Petition of School Directors of 
Wilkes-Barre. 

School Directory Discretionary Powers 
of — School House^ Issuing of Bonds 
for the Erection of — Permission of 
Court. 

When the law confers upon officers power to 
determine upon the expediency or necessity of 
certain measures relating to local government, 
their judgment upon matters thus committed to 
them, while acting within the scope of their 
authority, cannot be controUed by the courts. 
The discretion vested in school dU'ectors, so long 
as they keep within the boundaries defined by 
the statutes, is absolute and supreme. 

Exceptions to Report of Master, April 
28, 1884. 
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Opimon by Woodward, J. 

On die 19tii of November, 1883, a pe- 
tition, signed by T. J. Heffernan, Michael 
Lynch, and Anthony Kearney, three of 
the directors of the Second school district 
of the city of Wilkes-Barre, and a majority 
of the board, was presented to Uie court. 
This petition sets forth that the Second 
school district now is, and for some time 
hitherto has been, in want of a proper and 
suitable school building, and that, at a 
reguLtf meeting of the board of school 
directors for ilie said district, held on the 
first day of October, 1883, the following 
resolution was adopted and spread upon 
the minute-book of the district: 

*^Be$olved, That the school directors of the 
Second school district of the city of Wilkes- 
Barre make application to the Court of Com- 
mon Pleas for permission to issue bonds to the 
amount of ten thousand dollars, or so much 
thereof as may be necessary, for the erection of 
a new school house — T. J. Heffernan,. Michael 
Lynch, and Anthony Kearney voting in the 
affirmatiye, P. A. Morrow voting in the nega- 
tive.** 

The petitioners thereupon pray for a de- 
cree of the court, " that the money afore- 
said, or so much thereof as may be neces- 
sary, may be raised by the issuing of bonds 
by the said district, at a rate of interest 
not exceeding six per centum^ free from 
all taxation, and reimbursable at any period 
not exceeding fifteen years, and at such 
intermediate periods as the discretion of 
the board of directors may suggest." 

At the same time with the petition, num- 
erous remonstrances, signed by taxpayers 
of the Second school district, were filed, 
protesting against the action of the school 
board. iSese set forth a number of reasons 
against granting the decree, some of which 
ure as follows: 

F%r%U That the proposed action of the 
board of directors is against and in de- 
fiance of the wishes of a large majority of 
the taxpayers of the district. 

Secondly. That the present school build- 
ings are hw*ge, commodious, well situated, 
and sufficient, and, in point of fact, will ac- 
commodate more pupils than the proposed 
new buildings. 

The court directed the remonstrances to 
be filed with the petition, and appointed 



F. M. Nichols, esq., an examiner, to take 
testimony, and report the same to the 
court. With the consent of all parties in 
interest, the examiner has also acted as 
Master, and the report made by him em- 
braces not only the evidence, but also cer- 
tain findings of fact and of law. This re- 
port, and the exceptions thereto filed by 
the counsel for the remonstrants, consti- 
tute the case now presented to us. 

The master reduces his conclusions of 
law to seven statements or propositions. 
We do not consider it necessary to do more 
than express our opinion that he is sub- 
stantially correct in all of them. We think, 
however, that the statement of the law, as 
expressed in the third and fifth findings, is 
that which must control our action, and to 
these, therefore, we direct particular atten- 
tion. 

The third finding of law is as follows : 
**That the petitioners, in determining to 
erect the proposed building, and to borrow 
money to pay the expenses thereof, exer- 
cised discretionary powers vested by the 
legislature in the office they oocupy.'' 

And the fifth finding as follows: '' That 
in the absence of positive proof of non- 
conformity to the law, or fraud or corrup- 
tion, on the part of public officers vested 
with discretionary powers, the exercise of 
the said powers is beyond the jurisdiction 
of the courts." 

The right to decide how many schools 
and school houses are necessary, where 
they shall be located, how much (within 
the prescribed bounds) they shall cost, and 
the general supervision of the public schools 
for all purposes, is vested by law in the 
school directors of every school district. 
The act of 21st April, 1871, Pur. 243, pi. 
43, provides, that the several Courts of 
Common Pleas shall have power to author- 
ize the school directors of any school dis- 
trict within their respective jurisdictions to 
borrow money for ihe purpose of erecting 
school houses, to an amount not exceeding 
five per centum upon the last preceding 
triennial valuation of the property of said 
school district. The courts may also de- 
cree that such money shall be raised by 
bonds, mortgages, or other security, at any 
rate not exceeding eight per centum, free 
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from taxation, and payable at any period 
not exceeding twenty years from the date 
of the decree. This act as originally 
passed contained a proviso in the following 
words: "Provided, that before exercising 
jurisdiction of the petition of the board of 
school directors, or the majority thereof, 
for such decree, the said board shall pro- 
duce to the court the consent, in ivriting, 
of a majority in number of the qualified 
electors of such district^ This apparently 
wise proviso was repealed by the act of 
assembly of 1873, P. L. 64, so that the 
discretion vested in the directors as to the 
necessity of erecting new school houses, 
and of borrowing money to pay for them, 
so long as th^ do not transcend the lim- 
its fixed by the statute, is absolute and un- 
questionable. 

The general rule of law in regard to the 
exercise of official discretion is thus stated 
in Dillon on Corporations, sec. 58 : "When 
the law confers upon an officer power to 
determine upon the expediency or neces- 
sity of certain measures relating to local 
government, his judgment upon matters 
thus committed to him, while acting within 
the scope of his authority, cannot be con- 
trolled by the courts." 

And our Pennsylvania cases recognize 
the same rule. In Wharton vs. School 
Directors, 6 Wr. 358, the Supreme Court 
says : " When there is no irregularity, no 
neglect of duty, no excess of authority, 
nothing indeed but an indiscreet exercise 
of clearly granted discretion, complaints 
will vex the judicial ear in vain, for the 
judicial arm can redress no such wrong." 
We refer also to the opinion of Judge Rice 
in Rittenhouse vs. Creasy, 2 Kulp, 241, 
and also to the opinion of Judge Dana in 
Ford vs. The Burgess and Town Council 
of West Pittston, 6 Luz. Leg. Reg., 54. 
See also Hughes et al. vs. School Direc- 
tors, 8 Luz. Leg. Reg., 284 ; McCullough 
vs. School Directors, 1 Jones, 476 ; Free- 
man vs. School Directors, 1 Wright, 385. 

We can find nothing in this case which, 
under the authorities to which we tiave re- 
ferred, would justify us in refusing the 
decree which we are asked to make. As 
we have already intimated, the discretion 
vested in school directors, so long as they 



keep within the boundaries defined by the 
statutes, seems to be absolute and supreme. 
In the present instance, these boundaries 
have not been transgressed, and we have 
no warrant, therefore, to interfere with 
their discretion. We feel at liberty, how- 
ever, to say that, in view of the number 
and character of the taxpayers who have 
signed the remonstrances, and the general 
public sentiment which seems to have been 
aroused against the action of the school 
directors, as shown by the testimony be- 
fore us, it would seem to be the dictate of 
good citizenship for them to carefully re- 
consider their action, and to bear in mind 
the lines of the great dramatist — 

"It is excellent to have a giant's strength, 
But it is tyrannous to use it like a giant." 

The exceptions to master's report are 
overruled, the report is confirmed, and 
counsel are requested to prepare a decree 
in accordance with the recommendation 
therein'containeJ. 



QuHrtet ^essians. 



Q. 8. OF DELAWARE COUNTY. 

In the matter of the vacation of certain 

streets on Plan of Lands late 

of J. Henry Askin. 

Streets and Roads, Vacation of — When 
Court of Quarter Sessions has no ju- 
risdiction to decree vacation of — Act of 
June 13, 1836— Act of April SI, 1846 
—Act of May 8, 186 4. 

Streets laid down on a town plot, but not ac- 
tually opened, are neither public nor private 
roads. They are only proposed highways. 

Where a private person lays out a plan of lots 
and streets, and sells lots with reference to said 
plan, the Court of Quarter Sessions has no juris- 
diction to decree the vacation of said streets. 

Sur petition to vacate certain streets on plan 
of J.Henry Askin. 

The petition of George W. Childs, A. J. 
Drexel and others, alleged that they were 
freeholders in the vicinity of Wayne, in 
the township of Radnor, Delaware comity; 
that one J. Henry Askin, holding tide to a 
certain tract of land in said township, caused 
the same to be laid out into lots, and desig- 
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Dated certain portions thereof as roads or 
streets or alleys, a plan whereof is annexed 
to certain pages of the Record books in 
the oflRce of the Recorder of Deeds of said 
county ; that by diver? conveyances title to 
part of the land covered by said plan sub- 
sequently became vested in A. J. Drexel 
and G. W. Childs ; that the location of the 
railroad station at Wayne has been changed, 
and that a new plan of roads on said land 
has been laid out, a copy of which plan is 
annexed to the petition ; and averring that 
therefore certain roads on the plan of J. 
Henry Askin have become useless to the 
public and those having lots bounding 
thereon ; and praying for a rule to show 
cause why certain of said roads on the 
plan of »f. Henry Askin should not be 
closed up and vacated. 

The court referred the matter to viewers 
to report the facts. The rule was opposed 
by certain grantees of J. Henry Asian. 

May 5, 1884. Opinion by Clayton, P. J. 

I have carefully examined all the author- 
ities cited by the counsel for the petition- 
ers, but do not see my way clear to inter- 
fere with the rights, such as they may be, 
of the lot-holders in the town of Louella, 
to the streets proposed to be vacated. 

Streets laid down upon a town plot, but 
not actually opened, are neither public nor 
private roads. They are only proposed 
highways. The lot holders would not, 
perhaps, have the right to require the pro- 
prietor to open them for travel before lots 
enough have been sold to make it necessary 
for the common conveniences ; until actu- 
ally opened, the lot holders on other streets 
have but easements in streets of the gen- 
eral plan. 

The Act of 1836 prohibits the court 
from vacating streets laid out by private 
persons, even after dedication to public use. 

The Act of April 21, 1846, extends the 
power of the court to all roads, public or 
private, except private ways resting in ex- 
press grant, the evidence of which is still 
existing, so, if these are public ways, they 
were laid out by private persons, and were 
dedicated to public use, and are therefore 
removed from the power of the court by 
the Act of 1836. If they are private 



ways they resjb in express grant, and are 
therefore protected by Act of 1846. 

The second section of the same act gives 
us power to vacate streets in unincorpo- 
rated villages, and makes provision for the 
payment of the damages ; but unfortunately 
for the petitioners the county of Delaware 
has been excepted from its operatioK.. 
Counsel for the petitioners relies upon the^ 
Act of May 8th, 1854. A careful reading 
of this Act will not permit us to give it 
such a construction. It refers to case» 
where streets have been actuilly opened 
by private or public authority, and "by 
reason of forming town plots" or other- 
wise, they have become useless to the pub- 
lic and those having lands bounding there- 
on. By the provisions of this act private 
ways can only be vacated by consent. 

The question in this case is one of pure 
private right, and must be settled as all 
such questions are, by an action on the case, 
for a disturbance or destruction of the ease- 
ment, or by a bill in equity to compel the 
opening of the streets. 

The exceptions to the report of the 
viewers are sustained, the report set aside,, 
and petition dismissed. 



M^k^ 4 §^^3' 



C. P. No. 1, OP Philadelphia County. 

Harrington et al. vs. The Merchant's Natl 
Bank. 

Banks and Banking — Principal and 
Agent-^Deposit of Check for Collect 
tion — Endorser and Endorsee — Re- 
sponsibility of Endorser — Duty of 
bank vnth which check was deposited 
for collection from a foreign bank — 
Liability for amount of check tvhen a 
worthless draft is returned. 

A collecting bank is an agent for trans- 
mission to a sub-agent to collect, and its 
duty is not properly performed by trans- 
mitting by mail the check to the bank upon 
which it was drawn. 

Sending a check to a bank on which it 
was drawn for payment, is not such a de^ 
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mand as will release the endorsee from Ka- 
bility to the endorser, when the bank to 
which it was sent for payment does not re- 
turn the money for the check, nor the 
<5heck itself, but cancels it on the theory 
that it has been paid, by charging the ac- 
count of the drawer with the amoimt of 
the check, surrendering; the possession of it 
to him, or at least entitling him to have it 
delivered up to him, as paid and cancelled. 

June 21, 1884. Opinion by Allison, 
P. J. 

Dissenting opinion by Peirce, J. 

41 Leg. Intel., 272. 



Appeal of Leaf et al. 

Appeal From Decree op the Common Pleaa 
OP Berks County. 

Partnership — Dissolution — Intestate 
Laws — Conversion of Property. 

Stipulations in articles of co-partnership 
for the continuance of the partnership after 
the death of a member, are valid and bind- 
ing, and prevent a dissolution. 

Under such stipulations, the interest of 
a deceased partner, and the profits arising 
therefrom, are personal property, and de- 
scend as such under the intestate laws, 
whether the property of the firm be real 
of personal. 

Foster's appeal, 24 Smith 391, distin- 
guished. 

Judgment aflBrmed. 

April 28, 1884. Opinion by Gfeen, J. 
14 W. N. C, 507. 



Long et al. rs. Seavers. 

Error to the Common Pleas op Cumber- 
land County. 

Landlord and Tenant — Lease on Shares 
— Execution — Sheriff^ s sale of land. 

Where land is let to a tenant on shares, 
the interest of the landlord in the growing 
grain cannot be seized and sold on execu- 
tion before severance, so as to pass a good 
title thereto as against a purchaser at 
sheriflPs sale of the land. 



Hershey vs. Metzgar, 9 Norris 217, 
distin^shied. 

Stambaugh vs. Leates, 2 Bawle 160, 
limited. 

Judgment reversed. 

14 W. N. C, 490. 



SUPREME COURT. 

Dunning vs. Heller. 

Error to the Court op Common Plbas of 
Luzerne County. 

Promissory note — Indorsement^ when suf- 
ficient. 

A certificate on the back of a note bjr 
the maker, who is also the payee, that it 
was given for a valuable consideration, ihat 
he had no defense to it, etc., does not pre- 
vent his signature to such certificate from 
having the force of an indorsement, so as 
to make the note negotiable, and transfer 
the title to a bona fide holder for value. 

Where the note is payable to order, any 
order in writing is suflScient which shows 
an intent to pass the title. And where the 
indorsement is in the form of a guaranty, 
it is sufficient. 

Judgment reversed, and procedendo 
awarded. 

Opinion by Paxson, J. 

81 Pitts. Leg. Jour., 496. 
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C.P. NO. 2, OF PHILADELPHIA COUNTY. 
Lea's AppeaL 

Tax — Household Furniture — Pain tinfja 
or works of Art, 

In the taxing Act of April 29, 1884, sec. 82 P. 
L. 407, the words "household furniture" do not 
include paintings or works of art kept merelj^ 
as such. 

Appeal from the decision of the Board 
of Revision of Taxes. 

The petition set forth that petitioner was 
the owner of certain paintinjj^s, engravings, 
and works of art and antiquities, which 
were bought as such, and not for the pur- 
pose of being used as furniture, and wliich 
are not thus used, but which nevertheless 
had been assessed and returned as " house- 
hold furniture," and had been decided to 
be such by the Board of Revision. From 
such decision the petitioner appealed un- 
der the provisions of Section 1 of the Act 
of March 14, 1805, P. L. 320, Purd. 1375, 
pi 123. 

Counsel for the appellant argued, that 
household furniture is only that which is 
part and parcel of the furnishing of a house 
as a phice of residence. These pictures, 
etc., cannot be properly so classed. They 
derive their value from the skill and taste 
of the producer, contributing nothing to the 
equipment of the house as a dwelling, and 
would be worth as much in a public hall, 
where no one lives, as in their present po- 
sition. This cannot be said- of such things 
as chairs, tables, and bedsteads. No one 
has ever supposed that books are to be in- 
cluded in the "' household furniture," yet 
tliey belong in that category as much as 
pictures. 

Counsel for the assessors admitted, that 
it is not always easy to draw the line in 
such cases as this, but contended that all 



pictures hung upon the walls for the orna- 
ment of the house sliould be considered 
as furniture. The equipment of a place of 
residence includes not only such things as 
are necessary to make existence therein 
comfortable, but also those which are sup- 
plied for the gratification of taste. It is 
immaterial that they have also a commer- 
cial and artistic value which would not be 
diminished by removal to a gallery of fine 
arts. Everything which contributes to the 
oniament of the house is furniture : Hoopes' 
Appeal, 10 P. F. S., 220. 

Counsel for the appellant replied, that 
IIoo])e8' Appeal was a case of construction 
of a will, where different principles are. ap- 
plied. The question here is as to the in- 
tention of the Legislature. 

June 28th, 1884. Opinion by Mitch- 
ell, J. 

This case presents but a single question 
of the narrowest kind, though of some 
practical importance. 

The word "furniture" is undoubtedly 
susceptible of use in a sense that will in- 
clude paintings, engravings, and works of 
art and curiosity, used in the ornamentation 
of a house. Worcester's Dictionary on ves 
a very pertment example from Addison, 
'' There are many noble palaces in Venice ; 
their funiiture is not very rich, if we ex- 
cept the pictures." But is this its general, 
ordinary, and popular meaning, which the 
Legislature had in mind w^hen it used the 
words "household furniture," in describ- 
ing the articles it meant to tax?" Web- 
'ster's principal definition is as follows: 
"Whatever must be supplied to a house, 
a room, or the like, to make it habitable, 
convenient or agreeable; goods, vessels, 
utensils, and other appendages necessary 
or convenient for housekeeping ; whatever 
is added to the interior of a house or apart- 
ment for use or convenience." This fairly 
represents the ordinary meaning of the 
word, and it does not include the idea of 
mere oniament. Ornamentation is not fur- 
niture, though incidentally to its own pur- 
pose it may contribute to the idea of fur- 
nishing. 

"The expression household furniture," 
says Sawyer, J., in Towns va. Pratt, 33 
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N. H. 345, " must be understood to mean 
those vessels, utensils, or goods which are 
designed in their manufa<H;ure originally 
and chiefly for use in the family, as instru- 
ments of the household, and for conducting 
and managing household affairs." Pictures 
are certainly not " designed originally and 
chiefly for use in conducting and managing 
household affairs." They are clearly not 
furniture in the artist's or even the dealer's 
hands, as a table or a bureau would be in 
the hands of the manufacturer ; nor would 
they probably be so considered, if bought 
and stored away in a closet or lumber room. 
Indeed, this view seems to have governed 
the Assessors in the present matter, as we 
are informed that they did not assess as 
furniture, paintings, etc., hung in a separate 
room or gallery intended for display only. 
Why, then, do they become furniture if 
hung in a parlor or other room not reserved 
exclusively for them, but devoted to other 
household uses? Only, if at all, because 
in the progress of civilization and the de- 
velopment of the refining influences of art., 
there arc now but few households, however 
humble, that are restricted to the bare ne- 
cessities of life, and that have not some lit- 
tle contribution to the gratification of taste. 
In this sense pictures may be called furni- 
ture ; but this is not the popular sense of 
the word, nor is it the sense in which the 
Legislature intended to use it. It lacks 
the idea of household utility that makes 
the basis of the definition of household fur- 
niture. 

The legal decisions that can afford us, 
light on this question are few. The case 
of Towns VH, Pratt, in 33 N. IL, has been 
already quoted. There the words house- 
hold furniture were held not to include a 
trunk, though used to keep clothes in, nor 
a small, mahogany " cabinet box," by which, 
say the court, " we understand an article 
designed in its material and workmanship 
rather for ornament than use, * * * * 
ministering to the taste of the owner leather 
than the necessities or convenience of the 
household." 

On the other hand, there is a class of 
cases arising under wills, in which pictures, 
statuary or ornaments are frequently in- 
cluded, under the term furniture. These, 



however, are peculiar, and rest upon the 
intention of the testator. A good example 
of this class is Richardson vs. Hall, 124 
Mass. 237, where there was a devise of the 
homestead, with all the household furniture, 
plate, jewelry, books, etc., showing an in- 
tent, as Colt, J., says, "that the house 
should remain the family's place of resi- 
dence, and that they should keep up the 
same establishment and the same style of 
li\dng." This class of cases affords us lit- 
tle assistance in the construction of a tax- 
ing statute. 

The Act of April 29th, 1844, P. L. 497 
(Purdon, 1380, pi. 147), under which the 
present assessment is made, enumerates a 
large number of things taxable, among 
which are " all household furniture, includ- 
ing gold and silver plate." It is the estab- 
lished rule that the words of statutes are 
to be taken in their ordinary and popular 
sense, and it is plain that in this case the 
Legislature so intended, for they added the 
w^ords "including gold and silver plate," 
as something which would not naturally be 
embraced in the term furniture which had 
preceded. But in the class of cases arising 
under wills plate constantly passed as fur- 
niture ; and m the ancient fashions, lately 
revived by the revolving circle of social 
customs, our grandmothers thought more 
of their display of plate on the sideboard 
than of pictures on their walls, and consid- 
ered a room at least as well "furnished" 
by the former as by the latter. There was 
always, therefore, a larger sense in which 
funiiture might include pictures as well as 
plate, but it was not the ordinary and pop- 
ular sense of the word. This was restricted 
to the universal implements of household 
service which every family was expected to 
have in greater or less quantity and costli- 
ness, but all in some degree ; and this, pro- 
vided it exceeded in value the limit of the 
Act, $300, was the "furniture" which the 
Legislature intended to tax. 

This conlusion is fortified by the con- 
struction universally put on the Act at the 
time of its passage. Some of the earlier 
American taxing acts used the words 
household "m^£?/^8i7«," (5 Dane's Abridg- 
ment, Ch. 136, Art. 14, § 23) and those 
which spoke of " furniture" meant the same 
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thing. For forty years the Act has been 
understood and administered, by tax gath- 
erer and tax payer alike, not to include 
paintings and similar objects. It is to be 
hoped that the exigencies of the State will 
never require the taxation of art, which all 
civilized men in all ages of the world have 
sought to encourage and develop; but if 
such a departure from established usage is 
to be made, it should be by a new and 
clear expression of the legislative will, not 
by a new reading of a statute nearly half 
a century old. 

The appeal is sustained, and the assess- 
ment stricken off. 



C. P. No. 2 OF PHILADELPHIA COUNTY. 

Kortenliaus vs. The American Watch 
Company. 

Inventions — Monopoly — Riyhta of In- 
ventors — When Trust Created. 

There being no property in mere ideas, they 
may be stolen and used with impunity. A 
monopoly cannot be enjoyed without a patent. 
One who discovers, even by the most dishonor- 
able means, what another has invented, may 
make any use of the information that he pleases, 
so long as no patent has been obtained. 

But the rule is different when the inventor 
has confided his idea to another {>erson for a 
specific purpose. Then a tnist is created which 
must be fulfilled, and a violation of it will be 
ground for an action . 

One who receives a model with knowledge 
that it was sent to him for a specific purjwse, is 
not relieved from liability for a wrongful con- 
version, by the fact that the inventor employed 
as messenger a person who was not the agent of 
the recipient, and had no power to bind him. 

The plaintift", having constructed a model of 
a machine invented by him, sent it to the de- 
fendant by one C. (not an agent of the latter) 
for the pui^pose of examination and trial. The 
defendant received the model, but iuforaied the 
plaintiff that the idea represented by it, though 
new and important, was of no value to him. 
Afterward it was found that the defendant had 
made extensive use of the invention. Held, 
that there was sufficient evidence to go to the | 
jury for them to determine whether a breach of i 
trust had been committed. 

Rule to take off non-suit. 

Assumpsit, to recover the vahie of an 
improvement in the mechanism of watches 
invented by the plaintiff, and used by the 
defendant fraudulently and in violation of 
confidence. 



At the trial the plaintiff proved the fol- 
lowing facts : 

Kortenhaus was a practical watchmaker 
in the employ of one Conover, who held 
himself out, by his circulars and signs upon 
his store, as the agent of the defendant 
company in Philadelphia. This he stated 
at the trial to be untrue ; he was merely a 
buyer and seller, dealing largely with the 
defendant, among others, but the plaintiff 
supposed him to be an agent, as he called 
himself. While so employed, the plaintiff 
conceived the idea of an improvement in 
the winding apparatus of watches, and 
having made a model representing his in- 
vention, he gave it to Conover, requesting 
Mm to deliver it to the defendant for in- 
spection and trial. Conover took the model 
to Robbins & Appleton, in New York, 
Avho were the '* selling agents" of the de- 
fendant. What they did with it was not 
clearly proven, but one Smith, a salesman 
in the employ of the defendant, testified 
that the model was shown to him at the 
company's works, in Waltham, Massa- 
chusetts, and that it was there commonly 
known and spoken of as " Kortenhaus' im- 
provement." Soon after the model was 
sent back to the plaintiff by the company, 
with the explanation that, although the in- 
vention seemed to be valuable, it would be of 
no use to them, because they were about 
to cliange their whole system of winding 
apparatus. Upon this the plaintiff gave 
the matter no further concern until subse- 
quently, when he found that the defendant 
was ha))itually using his inventix)n. No 
patent had been applied for by either 
party. It appeared that tiie company had 
sold about 70,200 watches with the im- 
provement attached. 

The plaintiff, having shown these facts, 
closed, whereupon a non-suit was entered 
upon the motion of the defendant, 

William W. Wiltbank^ Esq.^ for the 
plaintiff. 

Argued that this was not the case of the 
mere appropriation of an idea evolved from 
the mind of another. For that no action 
would lie. The circumstances under which 
the defendant obtained this model, were 
such as to raise a trust on its part, and to 
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impose upon it a duty to account. Kor- 
tenliaus gave the model to one ^hom he 
supposed to be the company's agent, by 
whom it was given to one who was an 
agent for selling, whence it found its way 
to the works. The delivery to these per- 
sons was in confidence, and for a single 
purpose clearly expressed ; and, ina^smuch 
as they performed the service, it is imma- 
terial that they had no power to bind the 
company. The latter examined and ap- 
proved the invention, and so informed the 
plaintiff when they returned the model, 
wherefore it is clear that they knew the 
source from wJiich it came, and that it 
was sent to them only for inspection. If 
they had thought there was a publication 
of the invention, their conduct would have 
been different. Tlie facts proved were 
sufficient to establish a confidence between 
these parties in this transaction, for the 
violation of which damages would be re- 
coverable. The jury ought to have been 
permitted to pass upon the (juestion. 

There would certainly be jurisdiction in 
equity, independent of any proprietary 
right of the party injured, because of the 
fraud: Keene vs. Wheatley, 5 Clark, 501, 
517,518; and in Pennsylvania the equi- 
table action of assumpsit is as well adapted 
to the investigation as a bill : Moses vs, 
McFerlen, 2 l>urr. 1005; Lee rs. Gib- 
bons, 14 S. & R., Ill; Wharton vs. Mor- 
ris, 1 Dall., 125; Seitzinger vs, Ridgway, 
9 Watts, 498 ; Bank vs. Bank, 4 Clark, 
125 ; Reese vs. Bank, 7 Casey, 78 ; Mc- 
Cullough vs. McCullough, 2 Harris, 295. 
What Kortenhaus did was to create an im- 
provement, and to entrust in confidence xn 
actual material embodiment of it to the de- 
fendant. This was property beyond the 
mere material part8 themselves: Cuitis on 
Patents, Introd , xx, xxi ; Drone on Coj)y- 
right, 5. 

A similar riglit to an unpatented combi- 
nation of materials put together by a secret 
process has been uj)held: ilorrison vs. 
Moat, Eng. L. & Eij. Rep., 14. And 
where a patent had expired, so that any 
person knowing the composition of the 
article might make it, Lord Khlon said that 
one wlio divulged a secret respecting its 
nianuiacture confidentially rc']i'»sod in him 



by the patentee, would be liable to an 
action : Newburv vs. James, 2 Merivale, 
450. 

When an invention has not been inten- 
tionally or negligently abandoned to the 
public, its fraudulent appropriation amounts 
to a breach of trust : Keene vs. Wheatley, 
5 Clark, 511,512; Yovatt vs. VVinyard, 
1 Jac. k W. 394 ; Millar vs. Tavlor, 4 
Burr. 2380. 

Messrs. Heed tf' Pettlt^ for the defend- 
ant contended that there was no breach of 
confidence on the part of the company, be- 
cause it had no relations with the plaintiff 
whatever. The latter tnisted entirely to 
Conover, who was not an agent, and there- 
fore the company was not bound by any- 
thing he may have undertaken to do. The 
plaintiff has no right to damages unless he 
can prove an express contract. He had 
no property in his mere ideas: Shreve vs. 
United States, Law's Dig. 304; Phillips 
on Patents, 4 ; Brown vs. Dushane, 19 
Howard, 195. The right to an invention 
is derived from statute : Gaylor vs. Wilder, 
10 Howard, 473. • 

(The Court : If there had been a publi- 
cation, it would have been different. The 
([uestion here is whether there was not 
enough evidence for the jury to find such 
a confidence between the parties as would 
imply a contract.) 

But there was no property in the thing. 
It is like the case of an unregistered dog, 
which cannot be the subject of larceny. 

(The Court: Unless there is such a 
breach of confidence as to give a right. 
The bailment of an unregistered dog might 
be the foundation of an action.) 

There was no evidence of any breach of 

confidence. It was not shown that the 

company knew how or for what reason the 

plaintiff's invention reached them. For 

I anything they knew, it might have been a 

gift or a publication of the idea. It was 

I shown that he remained i)assive when the 

i model was returned to him. That was an 

' abandonment. lie ought to have obtained 

a ])atent, and then sued for infringement. 

Counsel for tlie j)laintiff rejdied that he 
would admit that a mono);oly could not he 
had without a ]:atent. That is all that the 
ca-ics cited decide. We do not claim a 
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monopoly here. The action is brought 
upon a totally different ground. 
Rule absolute. 



0rffJims ^omt 



O. C. OF FULTON COUNTY. 

Clevenger's Estate. 

Interlocutory I)ecree — Duty and Liahil- 
ity of Co7i stable in Execution and 
Levy — Cannot contradict his return. 

After goods have been levied upon, the con- 
stable is liable to the plaintiff in the writ for the 
value of the property levied or the amount of 
the execution, unless deprived of them by the 
act of God, sudden accident, or the public en- 
emy. 

A constable cannot contradict his return for 
the purpose of relieving himself from the liabil- 
ity which the return imposes. 

Exceptions to Auditor's Report May 21, 
1884. Opinion by McClean, P. J. 

The reference back of the auditor's re- 
port was distinctly for one single purpose, 
and that only, viz : the production of the 
execution wlach issued to Constable Bar- 
ney, with the return of the constable 
thereon in writing. Now, upon the re- 
hearing, it is produced. It is oflfered by 
Mr. Jolin A. Robinson; whence he ob- 
tained it, does not appear certainly from 
the auditor's notes. The return shows a 
levy. This was all that was provided for 
by the order of recommittal, and the audi- 
tor could receive nothing more. Then, 
bow does the case stand? 

After goods have been levied upon, the 
constable is liable to the plaintiff in the 
writ for the value of the property levied 
or the amount of the execution, unless de- 
prived of them by the act of God, sudden 
accident, or the public enemy. If stolen 
or carried away by the defendant or any 
other person, the officer is liable for the 
amount of the execution or the value of the 
goods, whichever may be the smaller 
amount. The constable may take the 
goods into his actual posses.sion, or take a 
bail-bond, conditioned that the goods levied 
shall be forthcoming on day of sale, or he 
may leave them in posses.sion of the de- 



fendant without security, where there is 
no danger of removal. 

The levy in this case is imperfect from 
not being signed by the constable. But 
treating it for the time being as a retura, 
and the constable being bound to execute 
the process at his peril, he cannot contra- 
dict his return for the purpose of relieving 
himself from the liability which the return 
imposes. It may in some cases be hard, 
but considerations of public policy out- 
weigh and countervail all tenderness of that 
kind. 

In the case of McClain vs. Smith, 3 Am. 
L. J., 129, an action of scire facias against 
a former constable for the purpose of re- 
covering the amount of an execution which 
had been placed in his hands, and which he 
had failed to return within the time lim- 
ited by the act of 1810, the defendant 
offered to prove that at no time during the 
life of the execution, had the defendant 
property out of which the money could be 
made, and that defendant's wife had died 
the night before he went to execute the 
writ, in consequence of which, and through 
feelings of humanity, he forebore to exe- 
cute it. All the offers were rejected, and 
a verdict directed for the plaintiff. 

The constable is estopped from showing 
goods belonged to another. Corson vs. 
Ilunt, 2 Harris, 513. The ownei-ship is 
of no consequence after the officer is fixed 
by his return to the execution. Miller os. 
Commonwealth, 5 Barr, 298. 

If the return we have is a good one, 
ought not the dead defendant, who was one 
of the sureties of James W. Robinson, to have 
the full benefit of it? The return would 
have shown the surety that the constable 
was fixed for the money. No other notice 
is brought home to Abraham Clevenger. 
But after he is dead and gone, his personal 
representatives and creditors are to be met 
by parol proof from the mouth of the con- 
stable to make that good which before was 
bad. If an error was cgmmitted, whose 
fault was it? Certainly not the fault of the 
defendants, or any of them ; but it was the 
fault of tlie constable, so far as appears, or 
is offered to be shown. The defendant, 
Abraham Clevenger, and his estate, must 
be protected under such circumstances. 



Digitized by 



Google 



278 



LANCASTER LAW REVIEW. 



The path of duty for the constable was 
plain. It is to the advantage of all to re- 
spect the rights of all sureties and their 
estates, as well as creditors, and sureties 
are favorites of the law. 

It need hardly be added that the objec- 
tion to the testimony of Lemuel Kirk, the 
use plaintiff, was well taken. He is not a 
competent witness since the death of Clev- 
enger. Tlie only testimony from the Jus- 
tice, John S. Covalt, is a single sentence, 
viz : " This is the original execution issued 
by me," nothing more. He does not offer 
to produce his docket, nor is the absence of 
it in any way accounted for. The docket 
should have been produced at the first sit- 
ting of the auditor after his appointment. 
A claimant is to prove his case to the satis- 
faction of the jury, and if he leaves it 
doubtful, from the circumstances which sur- 
round it, he is not entitled to a verdict. 
Long V8. Hitchcock, 9 C. & P., 629. [We 
have, however, the return on the execution 
showing a levy on three buggies, one open 
top, one single open top, and one trotting, 
dated May 17, 1869. We have also the 
sheriff's return of fi. fa., John A. Robinson 
V8. James W. Robinson, No. 6, January 
Term, 1869, showing a levy by the Sheriff 
on, inter alia, three buggies without tops, 
and sheriff's return of al. fi. fa.. No. 5, 
April Term, 1869, in same case, showing 
a sale by the sheriff of all the defendant's 
personal property. Deputy Sheriff Ster- 
rett was a competent witness, and his testi- 
mony, which was not specially objected to, 
may show clearly that the buggies levied 
on by the constable were those that were 
sold by the sheriff.] 

The new evidence, mentioned above in 
brackets, may remove or tend to remove 
the difficulties in the way of the exceptor's 
claim, and it is referred back to the auditor. 



Itt^r^mi^ §omit 



Neilson's Appeal. 

Upiscopal Church — Charter — Rector is 
one of the vestry — Vacancy in vestry 
— Election. 

In the Episcopal Church it is the vestry as a 
whole, and not the twelve vestrymen as a por- 
tion of the vestry, that have the power under 
the charter and by-laws of the church, to fill 
vacancies in that body. 

The vestry is composed of the rector, church 
wardens, and twelve vestrymen, who are elected 
on Easter Monday, and therefore the rector is 
entitled to vote at the election for a vestryman 
to fill a vacancy. 

Appeal from the decree of the Court of 
Common Pleas No. 1, of Philadelphia 
county. 

February 4, 1884. Opinion by Pax- 
son, J. 

It was conceded by the learned judge 
below, that if this bill had presented the 
question of the legality of the election of 
vestrymen, it could not be sustained. He 
held,' however, that the plaintifis below 
having shown a prima facie right to the 
office which they claim, the case comes 
within the provisions of the Act of June, 
183(3, which confers on the Courts of Com- 
mon Pleas the supervision and control of 
corporations, as well as of unincorporated 
associations and societies, and that, pend- 
ing any contest growing out of said elec- 
tion, the plaintiffs have the right to invoke 
the equity powers of the court to restrain 
their adversaries from interfering with 
their right to act as de facto vestrymen. 

Assuming, for the purposes of this case, 
the position above stated to be correct, we 
will consider how far the plaintiffs are 
''apparently, at least, in the right," and 
the defendants " apparently in the wrong." 

The second and third assignments of 
error raise the only questions which, in 
our view of the case, require discussion. 
The second alleges that the court erred in 
holding that the rector had no power to 
vote upon the question of filling the vacancy 
occasioned by death of H. Yale Smith; 
and the third, that the court erred in hold- 
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ing that WilKam A. Chew was elected 
vestryman of tlie corporation. 

The second assignment is involved in the 
first. This will be understood when it is 
stated that the rector's YOte, if received, 
creates a tie, and that its rejection as il- 
legal by the court below gave to Mr. Chew 
a majority of one over Mr. Neilson. 

The election to fill the vacancy created 
by the death of Mr. Smith, wad partici- 
pated in by the eleven surviving vestry- 
men and the rector. Six of the vestrymen 
voted for Mr. Chew ; the other five and 
the rector voted for Mr. Neilson. This 
made a tie, whereupon the rector claimed 
and exercised the right of giving an addit- 
ional vote in favor of Mr. Neilson. This 
right, although claimed in good faith, and 
not without some color of authority in the 
Episcopal Church, cannot be sustained. 
This was conceded upon the argument, and 
need not be discussed. It is manifest that 
Mr. Neilson was elected to fill the vacancy 
referred to. 

The learned court below was clearly 
right in holding that the rector had not the 
right to vote twice, but the denial of the 
rector's ri^ht to vote at all is not so ap- 
parent. The position of the learned court 
upon this point is tersely stated as follows : 
" But the rector, though a member of the 
body termed the vestry, is in no sense a 
vestryman, nor is he entitled to perform 
the functions, as a member of the body, 
which the charter restricts to the vestry- 
men alone. 

It is not necessary to consider the prac- 
tice of the English Church, nor even the 
general rule of the Episcopal Church in 
tliis country, though it is believed the 
latter, a't least, is not in accord with the 
rule as laid down by the court below, for 
the reason that the question before us is 
one of power in the charter. The third 
article of said charter provides that '* the 
temporal afi*airs of this corporation shall be 
under the management of a vestry, to be 
composed of the rector, church wardens 
and vestrymen, chosen in the manner here- 
inafter provided, who shall have power," 
etc. The fifth article provides how they 
shall be chosen. It says : " The rector of 
this church shall be elected by the church 



wardens and vestrymen in such manner as 
the statutes and by-laws shall ordain. The 
vestry of said church shall consist of twelve 
persons, who shall be elected on Easter 
Jlonday. * * * Provided^ that in case 
of the failure to elect vestrymen on that 
day, the corporation shall not on that ac- 
count be dissolved, but the election shall 
be holden on some other day, in such man- 
ner as the by-laws shall prescribe, — tlie 
vestrymen continuing in office until others 
are chosen, and baring authority to fill 
vacancies in their own body." 

It will thus be seen that the vestry is 
composed of the rector, church wardens 
and vestrymen. The vestrymen consist of 
twelve persons who are elected on Easter 
Monday ; the two church wardens are se- 
lected from the vestrymen. The rector being 
therefore an essential part of the vestry, 
what is there in the charter of this church 
to prohibit his voting at any meeting of that 
body? Unless such prohibition can be 
found, such right cannot be denied. 

It was contended that because the fifth 
article declares that "the vestry of said 
church shall consist of twelve persons who 
shall be elected on Easter Monday," and 
that said vestrymen shall have " authority 
to fill vacancies in their own body," the 
rector had no right to vote in filling any 
such vacancy. The fifth article was not 
intended to conflict with the third article, 
which declares who shall compose the ves- 
try. The word "vestry" in the fifth arti- 
cle was plainly intended to designate the 
number of vestrymen and provide for their 
election on Easter ilonday. The article 
prescribes the manner of their election, 
and the (lualifications of voters. This view 
is strengthened by the fact that neither the 
rector nor church wardens are referred to 
in the fifth article as belonging to the ves- 
try, while they are expressly designated as. 
members of the vestry in the third article. 

But it is said the vestrymen, and not the 
vestry, are to fill all vacancies in their own 
body, and as this was the case of such va^ 
cancy, the rector could not vote. The fifth 
article standing alone might seem to favor 
such a construction, but when we turn to 
the eighth article we find that " the vestry, 
or a majority of them, shall and may con- 
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vene from time to time, and make such and 
so many rules, by-laws, ordinances and 
regulations as they may deem expedient 
for the good government and support of the 
church, and shall have power to fill all va- 
cancies in their own body." When we ex- 
amine the by-laws which the vestry have 
made in pursuance of this power, we find 
in article 2, section 4, the following : " The 
vestry shall have power to fill all vacancies 
that may occur in their own body." 

We therefore regard it as entirely clear 
that it is the vestry as a whole, and not the 
twelve vestrymen as a portion of the ves- 
try, that have the power under the charter 
and by-laws of this church, to fill vacancies 
in that body ; and as the right of the rector 
as a member thereof to vote is not denied 
by the charter or the law^ of the church, he 
was entitled at the election for a vestryman 
occasioned by the death of Mr. Smith, to 
vote for Mr. Neilson. This made a tie, 
and neither Mr. Neilson nor Mr. Chew wa^ 
elected. As the election for twelve vestry- 
men on Easter Monday, 1883, depends for 
its validity, to a considerable extent, upon 
whether Mr. Neilson or Mr. Chew was 
elected to till the vacancy caused by Mr. 
Smith's death, it is evident the plaintifis 
have no such apparent right to act as 
vestrymen, as entitles them to the inter- 
ference of a court of equity. The w^hole 
difficulty can and probably will be settled 
on the ensuing Easter Monday, when it is 
hoped wise counsels will prevail, and the 
just rights of all parties be respected. 

The decree is reversed, and the bill dis- 
missed at the costs of the appellees. 



Sf^k^ 4 £^^^.^^ 



SUPREME COURT. 
Wilen's Appeal. 

Appeal of AVilliam B. Wilen et al. from 

THE Decree of tue Orphans' Court of 

Philadelphia County. 

Will — Family settlements-— Compromise 
— Aijreement — Contract — Co7isidera- 

ti07{, 

A testator, by his will, gave his widow 
the income of his residuary estate so long 
as she remained his widow, and in case of 
her remarriage, one-half of the income 
during life. At her death or remarriage 
he gave his mother the income of the resi- 
due for life, and aft^r the death of the 
wife and mother, he gave his residue to 
his brothers and sisters. The mother after- 
wards died, and subsequently the widow 
remarried. For the purpose of avoiding 
litigation as to the disposition of the one- 
half of the residue during the widow's life- 
time, the brothers and sisters joined with 
the widow in an agreement that the in- 
come from the whole residue should be 
paid one-half to the widow, and the other 
half to the brothers and sisters, share and 
share alike! Subsequently, at the audit 
of the executor's account, upon demand 
by the brothers and sisters for the pay- 
ment of the moiety of the residue before 
the widow's death, 

Ileld^ that the agreement, being in set- 
tlement of a family dispute, was founded 
on a consideration favored in law, and was 
binding upon the parties thereto. 

Held^ that the moiety of the income 
from the whole of the residue, as provided 
by the agreement, being possibly more to 
the widow's advantage than the whole in- 
come from one-half the residue of the es- 
tate as set apart, it could not be said that 
she has no standing to a division contrary 
to the terms of the agreement, and that the 
teniis should therefore be disposed of ac- 
cording to the terms of such agreement. 

Decree affirmed. 

Opinion bv Paxson, J. 

14 W. X. C, 539. 
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C. p. OF DELAWARE COUNTY. 
Patterson vs. Boberts. 

Affidavit of Defence — Evidence — Set-off. 

Where promissory notes have been suflered 
to lie iu the hands of the payee without any de- 
mand for payment for over four years, proof 
that the plaintiff had said he had no claim on 
them would be sufficient to require some corro- 
borating evidence to sustain the suit, hence an 
affidavit containing said facts would be a suffi- 
cient affidavit of defense. 

Rule for judgment for want of a suflS- 
cient affidavit of defense. 

This was an action upon promissory 
notes, more than four years old. 

The affidavit alleged that the plaintiff 
had admitted that he had no claim on 
the notes, and set up a counter claim of 
the defendant and others against the plain- 
tiff. 

Wm. Ward for the rule. 

Where an agreement inconsistent with 
the instrument sued upon is set up as a de- 
fence to it, the affidavit should state the 
date, the consideration and everything nec- 
essary to enable the court to form a cor- 
rect judgment on the defense. 

Fox vH. Sheldrake, 1 Del. Co. Rep., 22. 

Parsons va. Adeler, 8 W. N. C, 72. 

J. B. HinksoTiy contra. 

June 2, 1884. Opinion by Clayton, P.tl. 

The affidavit in this case is not as full 
and satisfactory as might be desired, but 
the staleness of the claim, together with 
Uie positive assertion in the affidavit, that 
the plaintiff had said that he had no claim 
upon the notes sued upon, is, we think, suf- 
ficient. 

Less evidence will be required to defeat 
a stale claim than would be necessary to 
answer a fresh demand. Where, as in the 
present case, notes have been suffered to 
lie in the hands of the payee without 
any demand for payment, for over four 

J ears, proof that the plaintiff had said he 
ad no claim on them, would be sufficient 



to require some corroborating evidence to 
sustain the suit. 

The authority cited by the plaintiff does 
not apply to this case. 

This debt, alleged to be due from the 
plaintiff to the defendant and others, may 
be set off to the plaintiff's claim with the 
assent of the others. Whether the others 
have assented or not will appear on the 
trial. Tustin vs. Cameron, 5 Wh., 379. 

Rule discharged. 



C. P. OF COLUMBIA COUNTY. 
In re Bauer's Begistration. 

Reyiatration of physician — Endorsement 
of diploma — Act of 8th June^ 1881. 

A certificate by the secretary of a medical col- 
lege of tbis commonwealth, stating the belief 
that the diploma of a medical college of an- 
other state is genuine and legally issued, will 



not authorize the prothonotary to record the 
"Iploma under the Act of 8th June, 1881. 
The Act must be strictly complied with by 



endorsement on the diploma itself by the dean 
of the faculty, or by their direction. 

Where it appears that no endorsement is 
made, the omission is not cured by an afiidavit on 
the prothonotary 's docket that the endorsement 
on the diploma presented, is genuine. 

Rule to show cause why registration 
shall not be stricken from the record. 

July 1, 1884. Opinion by Elwell, P. J. 

This rule was granted upon the petition 
of the prothonotary alleging that the reg- 
istration was erroneously made without the 
production of the evidence required by 
law to entitle the respondent to be regis- 
tered as a physician and surgeon. Whether 
the prothonotary had authority to register 
the respondent is the question which we 
have to decide. 

It appears by the statement of the re- 
spondent entered upon the record that he 
claimed to be a graduate of the Medical 
College of Missouri, and to have a diploma 
issued to him by that institution, dated the 
11th day of March, 1874, conferring upon 
him the degree of Doctor of Medicine, a 
copy of which he filed with the prothono- 
tary at the time of his application to be 
registered. This copy has no endorse- 
ment upon it. Nor does it appear upon 
the record nor upon any paper filed in the 
case, that either the original diploma or the 
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copy was ever exhibited to the faculty of 
any medical college of this commonwealth. 
In his answer to this rule the respondent 
alleges that he did exhibit his diploma to 
the Medical Faculty of the University of 
Pennsylvania, and that they were satisfied 
with his qualification to practice, and that 
the secretary of the faculty gave to him a 
certificate which he produced to the pro- 
thonotary at the time of his application for 
registration. This certificate forms no part 
of the record. It was not filed with the 
prothonotary, but is produced on the hear- 
ing of this rule, and is claimed to be 
equivalent to the endorsement of the di- 
ploma required by the Act of 8th June, 
1881, entitled " An Act to provide for the 
registration of all practitioners of Medicine 
and Surgery." 

The certificate signed by the secretary 
is in the words following : — 

" University of Pennsylvainia, 
" Medical Department, 
« Philadelphia, July 11, 1883. 
" To the Prothonotary of County. 

" This is to certify that I have examined 
the diploma of Dr. Joseph L. Bauer, pur- 
porting to have been issued by the Mis- 
souri Medical College to Dr. Joseph L. 
Bauer, believe it to be genuine and legally 
issued to Dr. Bauer whose name it bears." 

By the 4th section of the Act before 
mentioned, P. L. 1881, page 72 it is en- 
acted that, *' any person, who may desire 
to commence the practice of medicine or 
surgery in this State, after the passage of 
this Act, having a medical diploma issued 
or purporting to have been issued by any 
college, university, society or association 
in another state or foreign country, sliall 
lay the same before the faculty of one of 
the medical colleges or universities of the 
commonwealth for inspection, and the fac- 
ulty, being satisfied as to the qualifications 
of the applicant and the genuineness of the 
diploma, shall direct the dean to endorse 
the same, aft^r which, such pei*son shall 
be allowed to register as required by sec- 
tion two of this Act." 

These are plain words clearly conveying 
the meaning that the applicant shall not 
be allowed to register until he shall have 
obtained the specified endorsement. Un- 



der the Act of 1876, in any controversy 
in respect to the right of a physician or 
surgeon to practice, resort was necessarily 
had to parol evidence to show the qualifi- 
cations of the practitioner. This was found 
to be insufficient to protect the pubHc as 
well as inconvenient and vexatious to the 
qualified physician or surgeon. The Act 
of 1881 was intended to remedy the de- 
fects of the former law and to relieve the 
public and the doctors from the mischief 
arising under it, by requiring that all phy- 
sicians and surgeons should register in a 
public office, and that the record of the 
registry should upon its face contain all the 
law requires to entitle a person to practice 
medicine. 

In respect to persons coming from other 
states or countries claiming to be qualified 
to practice and having a diploma from 
some medical college outside of the state, 
the statute makes special provision. 

It constitutes the faculty of the several 
medical colleges, and the universities of the 
state, tribunals with authority to examine 
not only the diplomas presented to them, 
but also the person to whom granted, to 
ascertain whether the former are genuine, 
ind the holder thereof is qualified to prac- 
tice. 

The judgment of these medical tribunals 
when rendered is conclusive, and is the 
only evidence upon which a prothonotary 
is authorized to register any applicant. 

The duty of that officer in the business 
of registration is merely clerical. His au- 
t^iority in this regard is derived from, or 
rather is conferred, by the statute. He can 
dispense with nothing that the law requires. 
When an applicant presents himself with a 
diploma from another state, but without 
the endorsements rec^uired by the Act, he 
has no authority to inquire into the validity 
of the reasons of any medical institution 
for refusing to endorse the diploma. It is 
enough for him to justify a refusal to reg- 
ister, if no endorsement appears. 

The second section of the Act, which 
provides particularly as to what the register 
shall contain, provides that the copy of a 
diploma shall be filed, and that it shall in- 
clude the endorsements on the diploma. 
The fourth section allows registration in a 
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proper case as required by the second sec- 
tion. It follows that the endorsements 
must appear on the diploma ; — according to 
the usual meaning of the term, the writing 
constituting the endorsement should appear 
on the back of the instrument. 

It appears that the institution to which 
Dr. Bauer applied, for examination of his 
diploma, refuses to endorse any diploma, 
and by resolution have expressed a doubt 
as to the construction and constitutionality 
of the Act of 8th June, 1881. It is not 
my purpose to criticise the action of that 
learned and able body. We arc consider- 
ing only the action of our officer, and con- 
clude that if the Act of Assembly is uncon- 
stitutional it confers no authority upon him 
to register an applicant having a foreign 
diploma. And if the law is not unconsti- 
tutional he has no authority to register 
one who does not bring himself within its 
provisions. 

The faculty cannot delegate their au- 
thority under the Act to any other person. 

The state in the enactment of its laws 
may exercise its judgment concerning what 
acts tend to corrupt the public morals, im- 
poverish the community, disturb the public 
repose, affect the public health or impair 
the comfort or health of individual mem- 
bers, over whom its protecting watch and 
care are re(iuired. 

When, therefore, the legislature, with 
this exclusive authority, has exercised its 
right of judging concerning these matters, 
all other departments of the government 
are bound by their decision, and no court 
has a right to review it. It is by virtue 
of this police power that every state has 
the right to pass laws in restraint of crime 
and for the preservation of the public 
peace, health and morals of tlie citizens. 
A government that did not possess the 
power to protect itself against evils like 
these would scarcely be worth preserving. 
(Bishop on ^Statutory Crimes, sec. 990: 
L Jones vs. People, 14 111. 19t) ; Ansline vs. 
State, 10 Missouri, 591 ; License Cases, 5 
Howard U. S. Report, 504; Cooly on 
Constitutional Limitations, 742.) 

It is urged upon our consideration that 
the respondent, having a regular diploma 
from a respectable institution of another 



State and being well qualified to practice, 
has done all that he could do to comply 
with the law, and it is contended that there- 
fore he was entitled to be registered. The 
answer to this contention is that the law- 
has not been complied with. If it was the 
duty of the University of Pennsylvania to 
examine the applicant and his diploma, and 
make, or cause to be made, endorsements 
as specified in the Act of Assembly, and 
the faculty refused to perform that duty, 
the remedy was by mandamus to proceed 
and discharge the duty implied or expressed 
by law. If they are under no obligation 
to do so, and refuse for that reason to make 
endorsements, neither the prothonotary nor 
any medical institution has the power to 
devise some other matter or thing as a sub- 
stitute for what the law in positive terms 
requires. 

In this case, the printed form of affidavit, 
contained in the book provided by the pro- 
thonotary for the registi'ation of doctors of 
medujine, states that the endorsements on 
the diplomas presented are genuine. This 
goes for nothing, inasmuch as it appears 
affirmatively that there are no endorse- 
ments of any kind upon the copy filed ; and, 
in the answer of the respondent and in the 
deposition taken by him, that endorsements 
were refused to be made, not because of 
his want of qualification, but because the 
institution to which he applied had adopted 
a rule not to comply with the law by en- 
dorsing diplomas. 

We have nothing to do with the wisdom 
of the law — nor have we power to change it 
in any respect. Administering it as we find 
it, we are constrained to hold that the regis- 
tration of the respondent is erroneous, hav- 
ing been made without the production and 
placing upon record of the only evidence 
which the law reijuires to authorize the 
prothonotary to make the entry upon the 
record. 

The printed record provided by the pro- 
thonotary is not appropriate to every case 
that may come up for registry — as entered 
in this case, the record makes the respon- 
dent say he has been in continuous practice 
in St. Louis and Pennsylvania since 1871, 
when in fact he graduated in 1874. The 
prothonotary should be careful to see that 
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the printed form is adapted to the circum- 
stances of the particular case, and, if not, 
to erase or make it conform to the facts. 

We have reluctantly come to the con- 
clusion that this registration can not be 
sustained. While we are satisfied that the 
respondent intended to comply with the 
law, we have no doubt in respect to the 
conclusion which we have reached. The 
entry having been made without authority 
ought not to stand as valid registry. It is 
the duty of the court to see that the 
records made by their clerks are such as 
the law permits. Being of the opinion that 
this is not such record, we must make such 
order as will annul or set it aside. 

Rule made absolute. 



mrier Messions. 



(^ 



Q. S. OF MONTGOMERY COUNTY. 

In re Gilbert's License. 

License laivfi — liestaurants and eating 

houses — Bequisites — Itevocaiion of 

licenses. 

The general license laws of the state require 
that accommodations for the supply of meals to 
the public shall be furnished by those applying 
for eating house or liquor license. 

Per Boyer, P. J. — If there is no demand for 
such accommodations, it is conclusive evidence 
that a restaurant or eating house is not needed 
there ; mere tippling places or drinking saloons 
not being legalized by the general law of the 
state. 

Rule upon Howard M. Gilbert to show 
cause why his restaurant license should not 
be revoked. 

June 80, 1884. Opinion by Boyer, 
P.J. 

The respondent is in possession of a 
restaurant license in the fourth ward of 
the Borough of Norristown, and is accused 
of having violated the conditions upon 
which his license was granted, in not keep- 
ing a place where meals are supplied, and 
in not confining himself in his sales of in- 
toxicating beverages to domestic wines and 
brewed malt liquors. This court a year 
ago clearly defined the requirements which 
the law imposes upon those who are li- 
censed to keep an eating house and res- 
taurant. It must not be a mere drinking 
saloon. The neighboring city of Philadel- 



phia is under a system of its own, and its 
saloons and sample-rooms are not to be 
taken as examples for imitation here. The 
general law of the state, which applies to 
Montgomery county, requires every rest- 
aurant to be an " eating house." By this 
it is not intended that hot meals shall al- 
ways be ready to be served, or that even 
at stated hours a table is to be set out as 
in the dining-room of a hotel. But it is 
intended that each restaurant shall keep 
on hand some suitable supply of wholesome 
food, with which at least a cold lunch can 
be furnished when called for. This can 
impose no great hardship or sacrifice upon 
the proprietor. There are varieties of 
eatables which every restaurant could con- 
veniently keep on hand for such purposes 
in quantities proportioned to the de- 
mand. If at any restaurant where such 
accommodation is ready, it should prove 
that there is no demand for it whatever, 
this would be conclusive evidenbe that 
what the law denominates an "eating 
house" or " restaurant," is not needed at 
that place ; mere tippling places or drink- 
ing saloons not being legalized by the gen- 
eral law of the state. It should be what 
its name implies, an " eating house ;" and 
license for the sale of liquors is but an ad- 
junct, which accompanies the other and 
primary object. It is too well known that 
in general practice these distinctions have 
been overlooked or disregarded. It is 
time they should be observed and the law 
obeyed. If the requirements of the law 
were faithfully observed in all cases, courts 
might be liberal in the granting of licenses. 
For then, like any other business, it might 
be left to regulate itself by competition in 
excellence. But, as it is, the competition 
is in illegal traffic, and the law-abiding 
keeper of a restaurant is tempted to vio- 
late the law also, that he may hold his own 
against his less scrupulous rivals who 
thrive by their unlawful trade. It is, 
therefore, not only for the welfare of the 
community, but for the interest of every 
honest retailer of liquors, that the law 
should be strictly enforced. A year ago 
similar views were expressed by this court 
and published in the newspapers of the 
county. It is to be regretted tliat they 
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made apparently so little impression on 
diose for whom they were chiefly intended. 
During the year which has elapsed since 
then, restaurant-keepers had ample time to 
regulate their establishments accordingly. 
K, by unheeding the warning, trouble 
should overtake them now, they will have 
themselves to blame. They must remem- 
ber that they are a class of citizens favored 
with special privileges, and in conducting 
their business they must submit to the 
conditions and limitations which the law 
prescribes. Otherwise their monopoly 
should be taken from tliem. But disre- 
gard for the wholesome restrictions which 
accompany their license has long been so 
general, st- id the community at large has 
heretofoip generally regarded it with so 
much inaifference, that we do not feel in- 
■filig^ ^o seize upon one out of the many 
to be the scape-goat for all the others, and 
then wait again until some other spasmodic 
and perhaps ill-directed effort at reform 
fastens upon some other unfortunate, whilst 
the remaining hundreds of offenders go on 
with impunity as before. Little public 
good can be accomplished in the way of 
reform, unless upon some enlarged and 
systematic plan, wisely conceived and ju- 
(ficiously conducted. It is the unlawful 
system that should be broken up, and ex- 
perience has shown that the sacrifice of 
some accidental victim, now and then, has 
had no permanent result upon the evil it- 
self. Therefore, we are not inclined, upon 
the evidence before us, in a summary pro- 
ceeding, at this time to take away this 
man's occupation. We believe him to be 
one of the best in his calling. His place 
has been free from disorder, and his habits 
and reputation are good. His accommo- 
dations for his business are ample as re- 
gards space, and he has not only the good 
will and respect of his acquaintances, but 
their sympathy on account of his brave 
struggle under a severe affliction. Many 
of his fellow-citizens of the ward where he 
resides petition the court for the promotion 
of his license to that of a hotel ; and even 
for diis his house-room and stabling would 
be sufficient. But, for this promotion, he 
must first learn to obey the law, even 
onder the temptations of his present situa- 



tion. Let him establish an eating bar, and 
confine his sales of liquor to the kinds per- 
mitted by his license. And in order that 
he may have this opportunity to deserve 
the further favor of the court, and the con- 
fidence of the public, we do now discharge 
this rule. 

Rule discharged • 



The New Brighton and New Castle B. £. 
Go.'s Appeal. 

Equ ity — Contempt — Attachment — When 

not to issue — Appeal from decree of 

Court of Equity — Supersedeas. 

A writ of attachment for the summary ar- 
frest of parties for alleged contempt of a decree 
in equity, cannot issue without such previous 
notice to the parties as will aftbrd them an op- 
)>ortunity of being heard, unless in rare cases of 
extraordinary emergency, where delay might de- 
feat justice and lead to deplorable consequences. 

An appeal from a final decree in equity, 
duly perfected, is a supersedeas of all proceedings 
for the enforcement of the decree, yet tlie court 
below continues to have concuri-ent jurisdiction 
to preserve the status of the parties as it was 
before and at the date of the decree. 

Appeal from Court of Common Pleas of 
Lawrence county. 

February 25, 1884. Opinion by Ster- 
rett, J. 

This certiorari was specially allowed for 
the purpose of bringing up the record of 
proceedings by writ of attachment against 
the officers and workmen of the New 
Brighton and New Castle Railroad Com- 
pany, issued by the court below after the 
appeal, which has just been disposed of at 
No. 217 October Term, 1883, of this court, 
was taken. 

The circumstances imder which the at- 
tachment was issued are briefly these : On 
September 24, 1883, the day the decree 
was entered, the court below, on applica- 
tion of the company, defendant therein, 
made an order, " that the defendant, if an 
appeal be taken, shall, to make said appe&l 
a supersedeas, give recognizance, to be ap- 
proved by the court, or a judge at cham- 
bers, in the sum of $5,000, conditioned as 
in writs of error in cases of ejectment 
(Purd. 605, note), and according to law." 
Within a week thereafter the company 
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complied with the order, gave the required 
recognizance with sureties approved by the 
President Judge, and in due form appealed 
from said decree. The record was brought 
up and filed in this court, October 10th, 
1888. About two weeks thereafter, the 
Pittsburg, Youngstown and Chicago Rail- 
road Company, plaintiff below, applied to 
the President Judge of the Common Pleas 
at chambers for the writ of attachment, 
which was accordingly issued, commanding 
the sheriff to attach the bodies, not only of 
the nine persons therein named, viz., the 
president, directors, engineer, supervisor 
and foreman, but also the bodies of " all 
employees and workmen of the New 
Brigliton and New Castle Railroad Com- 
pany, who may be disobeying the decree, 
order and injunction, or who have hereto- 
fore disobeyed said decree " of September 
24th, 1883, " to answer for an alleged con- 
tempt in not obeying and observing said 
deci;ee," etc. How the sheriff was expeci/ed 
to determine who of the company's em- 
ployees and workmen were then disobeying 
the decree, or had heretofore disobeyed it, 
does not appear ; but, as appears by his 
return, the sheriff, armed with the sweeping 
mandate of the court, arrested three of the 
nine- persons named therein and forty-five 
others, and held them in custody the next 
day. On the following day the persons 
thus arrested were brought before one of 
the associate judges on a writ of habeas 
corpus; and on giving recognizances to ap- 
pear and abide the order of court in the 
premises, they were discharged. The com- 
pany t^ppellant thereupon moved to quash 
the attachment, but after argument the mo- 
tion was denied. This appeal was then 
taken, and the certiorari^ with an order 
staying all proceedings in the court below, 
was specially allowed. 

The orders of court, awarding the writ 
of attachment and afterwards denying the 
motion to quash the same, are assigned for 
error. 

It is contended that the appeal, duly 
taken from the final decree in equity, with 
approved security in accordance with the 
order of court, in connection with the re- 
moval of the record to this court, operated 
as a supersedeas of all further proceedings 



in the court below, pending the appeal, and 
hence the court had no power to entertain 
the application for an attachment; that, 
aside from this, and assuming the court had 
jurisdiction, the attachment cannot be sus- 
tained because it was issued on an ex parte 
application, without notice to the parties 
against whom it was directed and without 
giving them an opportunity of being heard. 
It cannot be seriously questioned that 
the appeal, above referred to, was so taken 
as to make it a supersedeas of all proceed- 
ings for the enforcement of the decree thus 
appealed from, or, in the language of the 
Act of March 17th, 1845, "a stay or sup- 
ersedeas of execution: " Purd. 600, pi. CI. 
The provisions of that Act, regulating ap- 
peals in equity from the Common Pleas of 
Philadelphia, were subsequently extended 
to all the Courts of Common Pleas in the 
Commonwealth by the Act of February 14, 
1857, which provides that such appeals 
may be taken in the same manner and upon 
the same terms and conditions as are pro- 
vided in cases of appeal from the Common 
Pleas or District Court of the City and 
County of Philadelphia: Purdon, 592, pi. 
8. One of the terms and conditions speci- 
fied in the Act of 1845 is, that "if the de- 
cree or order direct the sale or delivery of 
the possession of any real property, the 
issuing and execution of process to enforce 
the same shall not be stayed" until security 
be given as therein provided. Neither the 
form nor sufficiency of the security, given 
in this case pursuant to the order of court, 
is questioned. The object of the order was 
to make the appeal a supersedeas^ and we 
have no doubt it was effectual for that pur- 
pose ; but, while the appeal was so taken 
as to make it a stay of all proceedings for 
the enforcement of the decree, it by no 
means follows that the authority of the 
court below, in other matters that might 
arise pending the appeal, was either super- 
seded or suspended. The purpose of stay- 
ing proceedings was not to oust the juris- 
diction of the court below, but to preserve 
the status of the respective companies as 
it was before and at the date of the decree. 
So far as they were then respectively in 
actual possession of portions of the disputed 
location, exercising acts of ownership there- 
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on, they each, as against the other, had a 
right to continue in the undisturbed enjoy- 
ment thereof until the appeal was deter- 
mined. To that end it is necessary that 
the power to preserve and maintain the 
status hi (jun of parties litigant should be 
lodged where it can be conveniently exer- 
cised. It is conceded that this court is in- 
vested with the necessary authority for that 
purpose, but it does not follow that the 
same power cannot be rightly exercised by 
the court from whose decree the appeal has 
been taken. Indeed there is no valid rea- 
son why that coui't should not possess con- 
current authority in the premises. On the 
contrary there are good reasons why it 
should. The right of recoui^se to it, for 
such purposes, greatly subserves, in most 
cases, the convenience of the parties, and 
when this court is not in session, as is the 
case for several months in succession, it 
aflfords the only available mode of redress 
then accessible to parties aggrieved. 

It follows from what has been said that 
for certain purposes, not involving the en- 
forcement of the decree, the power of the 
court below was not suspended. Pending 
the appeal, which operated as a stay of pro- 
ceedings to enforce the terms of the decree, 
the court had a right to control the action 
of the respective parties so far, at least, as 
to preser\'e the t^tatus in quo oi each in 
relation to the possession of the disputed 
location; but in doing so the recognized 
rules of practice should have been observed. 
As a general rule, it is well settled, that a 
writ of attachment authorizing the summary 
arrest and imprisonment of parties, cannot 
issue without such previous notice as will 
afford them an opportunity of being heard. 
It is contrary to the general principles of 
judicial procedure that any one should be 
condemned without a hearing. Cases of 
extraordinary emergency, however, may 
sometimes arise, in which a strict observance 
of the rule would defeat the ends of jus- 
tice, and might lead to deplorable conse- 
quences. Such exceptional cases are very 
rare ; but when they do occur, and satis- 
factory cause is shown, the court may, in 
the exercise of a sound discretion, dispense 
with notice and forthwith award an attach- 
ment. The record in this case discloses no 



such pressing necessity as warranted a de- 
parture from the <;eneral rule. On the con- 
trary, tlie affidavits on »vhich the writ was 
issued clearly show that no sucli extraordi- 
nary emergency had arisen. We are there- 
fore of opinion that the court erred in issu- 
ing the writ without prerious notice to ap- 
pellant and the persons named therein. 

The order of court awarding the writ of 
attachment is reversed and all proceedings 
thereunder set aside at the costs of the ap- 
pellee. 



SUPREME COURT, UNITED STATES. 



Barzilla Stephens vs. the Monon^aliela Nat- 
ional Bank of Brownsville, 
Pennsylvania. 

Right of Action — National Bank — 
Promissory Note — Usurious Interest 
— Plea of Abatement — Affidavit of 
Defense, 

The plea of another action pending is a plea 
in abatement, andj in the United States coui-t«, 
comes within section 1011 of the Revised Sta- 
tutes which provides that there sliall be no re- 
versal iu the appellate coui-t for error in ruling 
any plea in abatement other than a plea to the 
jurisdiction. 

Where a statute creates the right to recover 
from a national bank usurious interest actually- 
paid, and also prescribes the* remedy, such remedy 
is exclusive for the enforcement of that right. 

A surety has no more right than his principal 
to recover back such interest without the aid of 
a statute. 

It should be distinctly averred that the note 
sued on includes usurious interest stipulated for, 
and not paid, as well as principal. 

National Bank vs. Dearing, 91 U. S., 29; Bar- 
net t8. National Bank, 98 id., 555 ; Driesback cs. 
National Bank, 104 id., 52 followed. 

In error to the Circuit Court of the 
United States for the Western District of 
Pennsylvania. 

March 31, 1884. Opinion by Waite, 
C.J. 

This suit was brought by the Mononga- 
hela National Bank of Brownsville, Penn- 
sylvania, and judgment given against Bar- 
zilla Stephens, thedefendant, for want of a 
sufficient affidavi t of defense . Th e grounds 
of defense as set forth in the affidavit were : 

1. That another suit was pending in the 
Court of Common Pleas of Greene county, 
Pennsylvania, between the same parties, for 
the same identical cause of action. 
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2. That the original of the note in suit 
was discounted and taken by the bank on 
the 27th of June, 1871; that the money 
advanced thereon at the time was only $8,- 
434.66 ; that the loan was renewed by six 
subsequent notes, the last being the note in 
suit; that upon such loan and each of the 
renewals the bank "knowingly took, re- 
ceived, reserved and charged" usurious in- 
terest, amounting in the aggregate to §3,- 
736.50; that the defendant is only surety 
for Israel Stephens, the maker of the note ; 
and that the defendant is entitled to set-off 
the amount of the " interest so knowingly 
taken, received, reserved and charged by 
the bank," " against the money loaned on 
the original of the note in suit." 

3. That the bank had " knowingly taken, 
received, reserved and charged at various 
times discount and interest, in excess of the 
amount, permitted by its fundamental law, 
on other loans to the principal debtor, 
amounting in the aggregate to ^6,773.10, 
which was a proper set-off agianst the 
claim in this suit. 

4. That the paper on which the note 
sued on was written, was signed in blank 
by the parties thereto, when it was taken 
to the bank for the purpose of renewal ; 
that no one had authority to fiU the blanks 
for anything else than the exact amount 
due on the original note, after deducting all 
payments, and that it was filled by an offi- 
cer of the bank for the sum of $9,500, 
when, m view of the usury taken, less than 
§6,000 was due. 

As to the first of these defences, it is 
sufficient to say that the plea of another 
action pending is a plea in abatement (Bac. 
Abr. Abatement M. ; Com. Dig. Abate- 
ment H., 24; 1 Chitty's PL, 10 Am. Ed., 
453; 3 id., 903, note Y.), and by Sec. 
1011 of the Revised Statutes, which is a 
re-enactment of a similar provision in the 
judiciary act of September 24, 1789, c. 20, 
section -22, 1 statute 84, 85, it is expressly 
provided that there shall be no reversal in 
this court or the Circuit Court for error in 
ruling any plea in abatement, other than a 
plea to the jurisdiction of the court. Under 
this statute, it was held in Piquignot vs. 
The Pennsylvania Railroad Co., 16 How., 
104, which came from the same district as 



this case, that the judgment of the Cir- 
cuit Court, on precisely such a plea as that 
contemplated by this affidavit of defense, 
was '* not subject to our revision on a writ 
of error." The defense is one which 
merely defeats the present proceeding, and 
does not conclude the plaintiff forever, either 
as to his right to sue in the Circuit Court 
of the United States, or as to the merits of 
the matter in dispute. 

All the other defenses are covered by 
the decision of this court in Bamet vs. Na- 
tional Bank, 98 U. S., 555. The only dif- 
ference between that case and this is that 
there the defendant was the maker of the 
note who actually paid the usurious interest^ 
and here the defendant is the surety of the 
maker. It is difficult to see how the surety 
stands, as to the question now presented, in 
any better position than his principal. The 
ground of that decision was, that as with- 
out the statute, there could be no recovery 
from the bank for usurious interest actually 
paid, and as the statute which created the 
right to such a recovery also prescribed the 
remedy, that remedy was exclusive of all 
others for the enforcement of that right: 
Farmers' and Mechanics' National Bank vs, 
Dearing, 91 U. S., 29. The surety has 
not any more than his principal the right 
to recover back the interest without the aid 
of a statute. Consequently, if his princi- 
pal could not make this defense, he cannot. 
The forfeiture and the remedy are creatures 
of the same statute, and must stand or fall 
together. 

The defense, as stated in the affidavit, is 
not that interest stipulated for has been in- 
cluded in the note, but that interest actually 
paid at the time of the discount wid the 
several renewals should be applied to \be 
discharge of the principal. In this particu- 
lar, the case presente the same facts sub- 
stantially as Driesbach vs. National Bank, 
104 U. S., 52. To entitle the defendwit 
to such relief as was given in Farmers' and 
Mechanics' Bank vs. Dearing, cited above, 
it should be made to appear by distinct 
averment that the note sued on includes in- 
terest stipulated for and not paid, as well 
as principal. That has not been done in 
this case. 

Judgment affirmed. 
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C. p. NO. 2, OF PHILADELPHIA COUNTY. 
Borland vs. Elton. 

Stthrogation — Propertt/ primarilt/ liable 
for — Mortgage debt — Seni rify — Prin - 
cipal. 

Where a loan is made on bond and mortgage, 
and judgment is entered on the bond, the mort- 
^o^ed property, being primai-ily liable, must, if 
the mortgagor so elect, be exhausted before the 
personal property of the mortgagor can be 
taken in execution. 

E. mortgaged land to B., the title being in E., 
but the possession in S. A dispute arising as 
to the real ownership, E. brought ejectment 
against S. While the eiectment was pending, 
B. entered judgment against E. on the bond, 
and issued attachments on E.'s personal prop- 
erty. Thereupon M., in behalf of E., paid the 
amount of the judgment to B .'s attorney, and 
took from him an order to mark the judgment 
to M.'s use, and a promise to have the mort- 
ga^ also assigned to him. But the client re- 
fused to ratify this, because S. was a friend of 
hers, and such an assignment might prejudice 
him in the ejectment ; and she asked to have 
the order marking to use set aside or the judg- 
ment marked satisfied : 

Held, that the assignment should be sustained, 
because as the land was primarily liable and 
must be used to satisfy the judgment before 
the personal' property of E. could be taken, 
therefore E. (or M. in his interest) should be 
subrogated to the rights of B. in the judgment. 

Rule to show cause why the judgment 
should not be marked satisfied of record, 
or the order to mark to the use should not 
be rescinded and stricken from the record 
on repayment of the money taken there- 
for, and the order to stay execution in 
die hands of the sheriff be cancelled and 
revoked. 

Argued July 7, 1884. The facts were 
as follows: Catharine Borland advanced 
money to Anthony Elton, and took as se- 
cxuity a bond and mortgage. Ellis Stokes 
was in possession of the land, and the 
mortgage was given with his consent. Af- 
terwards, however, a dispute arising be- 



tween Elton and Stokes as to the beneficial 
ownership of the land, Stokes claiming 
that Elton was merely a trustee for him, 
Elton brought ejectment against Stokes. 

For non-payment of interest and taxes, 
judgment was entered on the bond, and the 
mortgagee ordered her counsel to collect 
the judgment. He accordingly issued at- 
tachments on Elton's bank account and 
other property. Elton then got Charles 
A. Meurer to pay the amount of the judg- 
ment, on condition that the judgment and 
also the mortgage should be assigned to 
him. The mortgagee's counsel accepted 
this offer, and entered an order marking of 
record the judgment to the use of Meurer. 
But when the mortgagee heard of it she 
refused to ratify this assignment, because 
it would prejudice Stokes in the ejectment 
suit then pending between him and Elton. 
She demanded that the matter be put back 
as it was before. Meurer would not assent, 
and declined to receive back the money he 
had paid for the assignment. The mort- 
gagee's counsel then took this rule. 

S, Davis Page J for rule. 

The order to mark the judgment to the 
use of Meurer was obtained without the 
authority of the plaintiff. It is settled 
that an attorney has no power to sell his 
client's judgment, and such a selling is 
void unless ratified by the client. Camp- 
bell's appeal, 5 Casey, 401 ; Kirk's appeal, 
6 Norris, 243. 

The money for the purchase of this judg- 
ment, though paid by Meurer, came in re- 
ality from Elton. The plaintiff is there- 
fore entitled to have the judgment marked 
satisfied, and to receive the money paid by 
Elton in the name of Meurer. Pearce vs, 
Yost, 1 W. N. C, 472. 

There is no right to subrogation here. 
Hoover v«. Epler, 2 P. F. S., 622 ; Mosier's 
Appeal, 6 P. F. S., 76 ; Walla<je's Appeal, 9 
P. F. S., 401 ; Webster's Appeal, 5 W. N. 
C, 486 ; Wagnef 'v«. Elliott, 10 Ibid., 8. 

John (?. Johnsoriy contra. 

The Court : We need not consider the 
question of authority of counsel. This case 
must be considered as if defendant, Elton, 
were asking the Court now to interfere and 
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subrogate him, or Meurer in his interest, 
to plaintiff's claim against the property. 

Even if Elton is, as Stokes claims, a 
trustee for Stokes, nevertheless the prop- 
erty is primarily liable for this debt, and 
Elton's personal property should not be 
taken on this execution on his bond until 
the real estate primarily liable has been 
exhausted. Therefore it is a case of a 
surety being called upon to pay, while his 
principal has property within reach of the 
creditor. Under such circumstances, if the 
surety pays, the court will subrogate him 
to the creditor's rights. 

Rule discharged. 



C. P. OP LUZERNE COUNTY. 

Commonwealth ex rel. Robert Hadfield vs. 
Prison Keeper of Lnaeme County. 

Habeas Corpus — Seduction — Sentence 
— Costs. 

Where a sentence and commitment on a con- 
viction for seduction fail to show that the de- 
fendant was sentenced to pay the costs, he can 
not be held on that commitment after the ex- 
piration of his term and payment of the fine. 

Habeas corpus. 

July 21, 1884. Opinion by Rice, P. J. 

Robert Hadfield, having been found 
guilty of seduction, was, on October 1, 
1881, sentenced to pay a fine of one hun- 
dred dollars, and to undergo an imprison- 
ment in the Luzerne county prison for the 
term of one year, and to stand committed 
until the sentence should be complied with. 
On October 9, 1882, he sued out this writ, 
and, upon producing a receipt showing that 
he had paid the fine, asked to be dis- 
charged from custody. 

The question is, whether he can be held 
on this commitment for the costs, neither 
the commitment nor record showing that 
he was sentenced to pay the same. 

Every person convicted of a crime is 
legally liable for the costs. Act March 
31, 1860, sec. 64, P. L. 445, Pur. 391, 
pi. 67. But the authority for imprisoning 
the defendant for costs rests, not on this 
legal liability, but on the sentence of the 
court. " No conviction is complete," says 
Lowrie, C. J., ^^ until sentence is passed 



and recorded, and every sentence must ex- 
press the very punishment which is to be 
executed on the prisoner, and the warrant 
of commitment must follow the sentence as 
recorded." Cumberland vs. Holcomb, 12 
Casey, 349. For example, although the 
punishment prescribed by law in the case 
cited was imprisonment " at hard labor," 
yet it was held that the kind of imprison- 
ment must be determined by the sentence 
and commitment, "for no jailer," say the 
court, " can exceed the punishment defined 
in the sentence and commitment ; this is 
never intrusted to him." Can it not be 
said with equal force in the present case 
that the authority of the warden to hold 
the relator, ended when the terms and con- 
ditions of the sentence and commitment 
were complied with ? To hold otherwise 
would be to introduce by implication some- 
thing into the judgment and commitment 
which does not appear on their face, and 
this, we think, cannot be done. The uni- 
form practice in this county and state to 
expressly include the payment of the costs 
in the sentence and commitment,* has the 
weight almost of positive decision that it b 
an essential, and not a merely formal ex- 
pression of that which the law would imply 
as an incident of the sentence, f ven though 
it were not expressly included in it. See 
Schuylkill County vs. Reifsnyder, 10 Wr. 
450. Whether, in the present instance, it 
was inadvertently omitted by the court in 
imposing sentence, or whether it was inad- 
vertently omitted from the recorded sen- 
tence, IS not material. The legal pre- 
sumption is, that the sentence was recorded 
as it was pronounced, and, judged by the 
record and the commitment, the sentence 
has been complied with, and the relator is 
entitled therefore to be discharged from 
custody under this commitment. 

Judgment is given for the relator, and 
he is discharged from custody. 
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O. C. OP NORTHUMBERLA.ND COUNTY. 
John's Estate. 

Decedents^ Ustate — Costs — Commissions 
of disputant accountants — Compensa- 
tion, 

Orphans' Courts, as well as Courts of 
Squity, are not, like the ordinary courts, held 
hi flexibly to the rule of giving the costs of the 
suit to the successful party, but will in award- 
ing costs take into cousideration the circum- 
stances of the particular case before them, or 
the situation or conduct of the parties, and ex- 
ercise their discretion with reference to the 
matter. 

In exercising this discretion, they are however 
ffovemed by certain fixed principles which they 
have adopted upon the subject of costs. 

An accountant is not chargeable with the 
costs of audit, though in part made necessary by 
errors on his account, unless he has acted un- 
foithfully or imprudently. 

When one of two executors files an account 
and claims full commissions, the remedy of the 
other executor is an action at common law to 
recover his share. 

If both executors however file accounts, each 
claiming full commissions, and present them 
for confirmation at the same term of court, the 
Orphans' Court will apportion the legal com- 
niissions between them. 

Bxecutors and administrators cannot be al- 
lowed commissions on debts uncollected, nor on 
worthless claims included in the inventory, un- 
less they have, in good faith, made an attempt 
to realize, and bestowed labor or expense upon 
them, in which case they will be allowed a rea- 
sonable compensation. 

Exceptions to reports of auditors. 

March 10, 1884. Opinion by Rocke- 
feller, P. J. 

By an express provision in the will of 
the testator, he sought to provide against 
litigation by his children in regard to his 
^tate ; and yet I do not know of any 
man's estate in this county that has been 
subject to as much. It is unnecessary and 
I will not attempt to state all that has taken 
place in this court in relation to the settle- 
ment of Mr. John's estate. The devisees 
and executors find fault with each other, 
and it is not for the court to blame or cen- 
snre any one, but to decide all questions 
fairly and justly as tiiey arise. At the 
last term of the court, three matters were 
ai^ed by counsel, and I proceed to state 



what they are, and to determine them as 
speedily as possible. 

The first matter is a question of costs. 
The will provides, inter alia^ that the exe- 
cutors select three judicious freeholders to 
make a just and fair appraisement of the 
goods and chattels, lands and tenements, 
and file the same in the Register's office at 
Sunbury, and that the children may select 
any of the appraised lands at the appraise- 
ment thereof, beginning at the oldest in the 
male line and then in the female line. An 
appraisement having been made and filed 
in accordance with the said provision of 
the will, and U. F. John, the oldest son, 
having selected a large proportion of the 
estate on the 23d of Februarjr, 1880, An- 
gelina R. Shipe, Clara E. Bird, Mair A. 
Raver, Sarah L. John, Yianna A. John, 
and James Barton, guardian of Helen John 
and E. Barton John, filed exceptions thereto 
in the Orphans' Court, whereupon, on the 
16th of December, 1880, the court ap- 
pointed Edward H. Baldy, Esq., to take 
testimony and find the facts and report 
thereon, together with his opinion on all 
the exceptions filed. Mr. Baldy filed his 
report, finding the facts and giving as his 
opinion that U. F. John had the right to 
select any of the property of which the 
testator died seized; but Mr. John had 
also selected several pieces of land that 
were purchased by the executors after the 
death of the testator, upon which the estate 
held liens, and, as to these, the testator 
never having been seized in his lifetime, he 
had no right to take at the appraisement 
under the will. The will having directed 
the appraisement to be filed in the Regis- 
ter's office, where it was filed, and the ex- 
ceptions having been filed in the Orphans' 
Court without the proper steps having been 
taken, the auditor held that the Orphans' 
Court was without jurisdiction in the mat- 
ter and that the exceptions filed should be 
stricken oflF. In an opinion filed August 4, 
1882, this court decided as follows: "I 
would confirm the report of the auditor as 
to all the exceptions filed, but, being of 
opinion that the Orphans' Court is without 
jurisdiction to hear and determine the case 
upon the exceptions filed, so much of the 
report of the auditor as decides that the 
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Orphans' Court is without jurisdiction and 
that the exceptions filed by the widow and 
children of Samuel John, deceased, should 
be dismissed, is confirmed." 

The Orphans' Court is a court of equity, 
and it is said that the giving of costs in 
courts of equity is entirely discretionary, 
but it must not be supposed that these 
courts are not governed by definite princi- 
ples in their decisions relative to the costs 
of proceedings before them. All that is 
meant by the dictum is, that these courts 
are not, like the ordinary courts, held in- 
flexibly to the rule of giving the costs of 
the suit to the successful party, but that 
they will, in awarding costs, take into their 
consideration the circumstances of the par- 
ticular case before them, or the situation 
or conduct of the parties, and exercise 
their discretion with reference to those 
points. In exercising this discretion, how- 
ever, courts of equity are generally gov- 
erned by certain fixed principles which 
they have adopted upon the subject of 
costs, and do not, as is frequently supposed, 
act upon the mere caprice of the judge 
before whom the cause happens to be tried. 
It was the rule of the civil law that victus^ 
victor e in expeiisis condemnatus e«i, and 
this is the general rule adopted in courts 
of equity, as well as in courts of law, at 
least to the extent of throwing it upon the 
failing party to show the existence of cir- 
cumstances to displace the prima fade 
claim to costs given by success to the party 
who prevails. The general rule, then, is 
to give the costs of the suit to the victori- 
ous party and throw them upon the unsuc- 
cessful party. If the case now under con- 
sideration was the ordinary case of excep- 
tions to an executor's or administrator's 
account, and some of the exceptions were 
sustained and some dismissed, in deciding 
the question of costs the court could ap- 
portion them upon the principle that where 
there are several issues and some are 
found for the plaintiflf and others for the 
defendant, the parties will be allowed costs 
on issues found in their favor, and must 
pay on those against them. In the Estate 
of William Brown, deceased, 8 Phila. Rep. 
197, under the special circumstances, the 
costs of settling the account were divided 



between the executor and the legatees. In 
the present case I fail to see on what prin- 
ciple the court could direct the costs to be 
paid either out of the estate or by the 
executor. The exceptions were all dis- 
missed for want of jurisdiction, principally 
on the authority of the case of Bogar's 
Appeal, 10 Barr. 440. I see no other 
way than to direct that the costs of that 
proceeding be paid by the parties who 
made them. And now, to wit: March 10, 
1884, it is so ordered and decreed. 

The second matter argued is also a ques- 
tion of costs. 

On the 3d day of May, 1880, exceptions 
were filed to the second partial account of 
U. F. John, one of the executora of Sam- 
uel John, deceased ; and on the 13th of 
December, 1880, upon the petition of 
George Hill, Esq., attorney for James Bar- 
ton, guardian of Helen John and E. Barton 
John, minor children and heirs-at-law of 
Jefferson M. John, deceased, a son and 
heir at law and devisee of Samuel John, 
deceased, John McCleery, Esq., was ap- 
pointed auditor to re-state, settle and adjust 
the said account. The auditor filed his re- 
port December 2, 1882, finding the balance 
in the hands of the accountant to be §463.83 
instead of $443.83 as shown in the account, 
thus increasing the amount, found to be in 
accountant's hands, only twenty dollars. 
Part of this arose from a mere mistake, in 
addition. In an opinion filed April 26, 
1883, this court confirmed the report of 
the auditor. The auditor does not find 
that the accountant acted unfaithfully or 
imprudently, and therefore the costs ought 
not to be imposed on him, but must be paid 
out of the estate. Graver's Appeal, 14 
Wright, 189. In the case of Yoder's 
Appeal, in Yoder's Estate, 9, Wright, 394, 
it was decided that ^' an accountant is not 
chargeable with the expenses of the audit, 
though in part made necessary by errors in 
his account." It is also proper to add that 
whilst this case was pending before the 
auditor, to wit: October 13, 1882, an 
agreement in writing was made between 
the executors and all the children and 
devisees of Samuel John, deceased, by 
which certain lands were to be sold, an- 
other and a full account of all sales, per- 
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sonal estate, rents, etc., was to be filed, 
which in part obviated the necessity for the 
consideration of many, if not most, of the 
questions pending. I have come to the 
conclusion, therefore, that under the special 
circumstances of this case the costs of the 
audit ought to be paid out of the estate. 
March 10, 1884, it is so ordered and de- 
creed. 

The third matter argued relates to the 
exceptions filed to the reports of John Mc- 
Cleery, Esq., auditor appointed to audit 
the exceptions to the third and partial ac- 
count of K. T. John and U. F. John, 
executors of Samuel John, deceased, re- 
spectively. 

The said account of U. F. John was filed 
December 29, 1882, and the said account 
of K. T. John, December 30, 1«82. As 
to the personal estate, each co-executor 
seems to have included in his account only 
the funds that he received and the disburse- 
ment made by himself. They did not act 
jointly, nor did they join in an account. 

In his accoimt, K. T. Joiin charges 

himself with the whole amount 

of real estate sold $25,475 00 

Also with real estate taken hy U. F. 

John, at appi-aisement 4,945 00 



Funds that came into his hands 



$30,420 00 
203 52 



$30,623 52 
He claims for compensation $918.70, 
being three per cent, on both real and per- 
sonal. 

According to a statement furnished the 
auditor by U. F. John, to show how he 
made up the amount claimed in his account 
for compensation, it appears that he also 
has charged three per cent, on all the real 
estate sold, the whole amounting to $25,- 
475.00, and the amount claimed being 
$764.70. Thus the two executors have 
charged at the rate of six per cent, on the 
real estate* That this cannot be done is 
elear. 

The auditor allowed K. T. John five per 
cent, on the personal funds that cimie into 
his bands, and three per cent, on the real 
estate purchased by him. My impression 
is that it would be right to apportion the 
commissions allowed on the whole of the 
real estate between the two co-executors. 



believing that the care and responsibility 
was equal. 

I observe that the account of U. F. John 
was filed one day before the account of K. 
T. John, in which account U. F. John 
charges himself, or rather makes himself 
responsible, only for the whole of the real 
estate purchased by himself. In other 
words, he claims credit in his said account 
for the amount of all the real estate sold, 
except that purchased by himself. K. T. 
John, in his account, does precisely the 
same thing. This, I think, is a matter that 
was overlooked by the auditor. He al- 
lows U. F. John commissions on all the 
real estate sold, except that sold to K. T. 
John, and only allows K. T. John commis- 
sion on what was purchased by him. The 
learned auditor was wrong in finding as a 
fact that " all the real estate excepting that 
purchased by the accountant (K. T. John) 
is accounted for, and stands charged to U. 
F. John, accountant's co-executor, in said 
co-executor's third and partial account." 
The learned auditor also finds as one of 
the principal reasons, I suppose, for not al- 
lowing K. T. John commissions on real es- 
tate not purchased by himself "that ac- 
countant K. T. John has relieved himself 
of all responsibility for all of said real es- 
tate excepting that purchased by himself, 
amounting to $10,167.00, by claiming 
credit for it as accounted for in his said co- 
executor's third and partial account." By 
taking credit, both executors have relieved 
themselves of all responsibility for the real 
estate except that purchased by themselves 
respectively, if the principle laid down by 
the learned auditor is correct. If both or 
either had not taken credit for real estate 
sold, there would be a larger balance in the 
hands of one or both. After one of two 
executors hts filed an account in which is 
charged full commissions, the other execu- 
tor's remedy against his co-executor for 
bis share ot compensation is in the com- 
mon law courts. Wickersham's Appeal, 
14 P. F. Smith, 67. But in that case 
Chief Justice Thompson says : " I will not 
say that the orphans' court might not ap- 
portion the commissions allowed between 
co-executot^ and administrators; but if it 
be not done, and one receives all, the 
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remedy of the other is in the common law 
courts on the implied assumpsit raised' by 
the possession of the money." So far as 
the real estate is concerned, in the present 
case, I know of no reason why the com- 
missions should not be equally divided. 

The first exception filed by Clara E. Bird 
and others is that '* the auditor erred in 
allowing the accountant a commission of 
three per cent, on the real estate on the 
amount thereof purchased by him, to wit, 
$10,167.00, the said rate being too high, 
and more than he is entitled to by law." I 
am of opinion that this exception is well 
taken. 

In the case of the Estate of Joseph 
Levy, deceased, 6 Phil'a Reports, 123, 
Judge Allison says: "Five per cent, com- 
missions were charged by and awarded to 
the accountant, and to this the distributees 
object as excessive. In Skinner's Estate, 4 
Phila. Reports, 189, it was decided bjr this 
court that two and one-half per cent, is the 
usual commission allowed upon the sale of 
real estate, and a charge of five per cent, 
was reduced to two and one-half. In 
Shunk & Freedley's Appeal, 2 Barr, 304, 
the same rule is adopted, and it seems to be 
now well settled that for the mere sale of 
real estate, accompanied by no more than 
ordinary trouble, two and one-half per 
cent, is the proper standard of compensa- 
tion. A just jJlowance for extraordinary 
trouble, in addition, will be granted. In 
this case there seems to be no reason for 
departing from the established rule, and 
we, therefore, reduce the commission to 
two and one-half per cent., and, with this 
exception, confirm the report." 

The same rule was adopted in the case 
of Eshelman's Appeal, 24 P. F. Smith, 42. 

The will of Siamuel John, the testator, 
never contemplated delay; it does not 
create a trust estate as regards the real es- 
tate to be divided amongst his devisees ; 
there was to be no renting, no repairs, no 
care to continue a long time. Three ap- 
praisers were to be appointed to appraise 
it, and then it was to be taken by the 
children as directed. If it was not taken 
by them in accordance with the provisions 
of the will, the executors can only look for 
compensation for extraordinary trouble by 



commissions on rents received. The es- 
tate, as concerns the realty, ought to have 
been closed speedily. There was no 
debts that could not have been paid with 
personal property. Therefore, I see no 
reason for not applying the general rule in 
Pennsylvania, as to commissions on real 
estate, and reduce the commissions in this 
case to two and one-half per cent. There 
has been no risk whatever, as about four- 
fifths of the real estate was purchased by 
the accountants themselves, and nearly fSl 
of the balance by distributees to whom 
the money is to be distributed; besides, 
they have taken credit in their respective 
accounts for the amount of all real estate 
sold to persons other than themselves. At 
the argument, however, counsel for ex- 
ceptants stated that they did not object to 
an allowance of two and one-half per cent 
commissions on the real estate. 

The following change is made in the 
auditor's report, viz : The accountant, K. 
T. John, is surcharged under the exceptions 
with the difference between the compensa- 
tion claimed, and that allowed by the court, 
to wit, the sum of $528.30. 

The third and partial account of K. T. 
John, executor of Samuel John, deceased, 
is therefore restated as follows : 

Balance in accountant's hands as per 

account $9,271 94 

Amount surcharged by the court . . 528 30 

Amount m accountant's hand .... |9,800 24 

This disposes of the first exception, and 
the second is, we think, properly disposed 
of by the learned auditor. He reports and 
finds "that there was an understanding 
that the devisees purchasing are to be 
charged interest, and that matter cim be 
properly arranged at the time of distribu- 
tion.'' 

What has already been said is sufficient, 
and substantially disposes of the five ex- 
ceptions filed by K. T. John to the audi- 
tor's report. It seems by these exceptions, 
and also by the report of the a^iditor on 
the exceptions to the account of U. F. 
John, that K. T. John claims one-half the 
commissions on all the personal estate, 
and this, by a special agreemeat between 
himself and U. F. John, bis co-executor. 
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It is only necessary to state in this connec- 
tion that in this third and partial account 
of K. T. John, which is now under consid- 
eration, he, Mr. K. T. John, has not claimed 
credit for any part of the commissions on 
the personal funds of the estite that were 
received and accounted for by U. F. John. 
In the account of U. F. vJohn, he claims 
credit for the whole amount of such com- 
mission, and, as K. T. John has not claimed 
in his account for any part thereof, we do 
not see how the question of apportionment 
can rise at present. If K. T. John has a 
just claim to a part thereof, perhaps, after 
the same is received by U. F John, his 
remedy is as decided in the case of Wick- 
ersham's Appeal, 14 P. F. Smith, 67. 

The only exceptions to the account of 
K. T. John, which were sustained by the 
auditor, relate to the claim of the account- 
ant for compensation. The others were 
dismissed. In view of the principles al- 
ready stated in regard to costs, I have con- 
cluded that a proper disposition of that 
matter under the circumstances would be to 
direct the accountant to pay one-half of 
the costs of the auditor, and that the other 
half be paid out of the estate. The auditor 
finds the fact that accountant has been 
faithful to his trust and has been active in 
the discharge of the duties of the admin- 
istration ; and although there has been a 
mistake in his account, as to his right to 
the whole amount of compensation claimed, 
he ought not, for this reason alone, be com- 
pelled to pay the whole costs of the audit. 
Yoder's Appeal, 9 Wright, 394 ; Graver's 
Appeal, 14 Wright, 184. 

It is ordered and decreed that K. T. 
John and each of the other distributees, 
purchasers at the executor's sale of the 
real estate, account to the auditor appoint- 
ed, or to be appointed, by the Court to 
make distribution of the funds of the es- 
tate, for interest on all real estate pur- 
chased by them respectively, or taken by 
them or either of them at the apprsdse- 
ment, from the time they got possession of 
the same. 

The same order will be made as to U. F. 
John. 

It is further ordered and decreed that 
the accountant, K. T. John, pay one-half 



the costs of the audit, and that the other 
half be paid out of the estate. 

The fifth exception to the auditor's re- 
port in U. F. John's account is "his con- 
clusions upon the twelfth exception, and in 
not surcharging the accountant with more 
than $305.01, as an excess in his claim for 
professional services, and services in set- 
tling the estate," and to liis finding of cer- 
tain facts. I am of opinion that this ex- 
ception must be sustained under the law of 
this State. I am, however, fully impressed 
with the fact that in the settlement of this 
estate there was unusual trouble and re- 
sponsibility, and we must be careful lest 
we may do injustice to the accountant. The 
testator had a large fund invested in judg- 
ments, mortgages and notes, and, besides, 
he had houses and lands. 

The long list of items contained in the 
accounts of his executors shows that the 
estate did not consist of a few large invest- 
ments, but many; and there were many 
disbursements. Besides, there were judg- 
ments and liens to be preserved, and law 
suits to bring and defend. U. F. John, 
being an attorney, this business necessarily 
and actually did devolve upon him. His 
brothers and sisters would have had just 
cause of complaint, and even surprise, if 
he had not faithfully looked after the in- 
terests of the estate. But I have heard no 
complaint on account of loss of any kind 
by reason of negligence or unfaithfulness 
as regards this trust. On the other hand, 
the several auditors, although surcharging 
his accounts in several instances on account 
of excessive rates charged for compensa- 
tion, have uniformly admitted his faithful- 
ness and energy in the discharge of his 
duties. It is not my purpose to write a 
long opinion. In his third and partial ac- 
count, the one under consideration, the ac- 
countant claims a credit " for services in 
settling the estate of $3,083.68." This is 
one of the items objected to. The account 
also shows that the sum of $17,783.56 
passed through the hands of the accountant 
since he filed hb second partial account, 
which was confirmed by the court. In 
each of his former accounts, credits were 
claimed and allowed for commissions for 
settling the estate. I am of opinion that 
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each account must stand as a settlement up 
to the time of filing and confirmation 
thereof for all matters therein contained, 
and that the present account must stand on 
its own bottom. The auditor finds that, 
in computing the amount of compensation, 
the accountant adopted a method, taking as 
a basis five per cent, commissions on the 
whole amount of the inventory of the per- 
sonal estate, the amount of which is $74,- 
189.25. In his former partial accounts, 
he charged himself with the funds that ac- 
tually came into his hands, ind claimed 
credits for disbursements up to the time, 
and was allowed commissions according to 
the extent that the estate was then settled. 
The present account shows that he has 
again received, as stated, $17,773.56 more 
of the money and personal estate, leaving 
a balance of about $22,531.70 yet uncol- 
lected, and much of which is worthless and 
uncollectable. 

It is a rule that an executor is not en- 
titled to commissions oa debts charged in 
the inventory but not collected. May- 
berry's Appeal, 9 Casey, 258 ; IsraelJohn- 
son's Estate, 2 Phila. Reports, 292 ; 
Stephenson's Estate, 4 Wharton, 98 ; 
Joseph Walker's Estate, 9 S. & R., 223. 
I do not mean to decide, however, that, 
even in the case of uncollectable debts, 
there can be no remuneration ; for, if it be 
shown that an accountant has, in good 
faith, made an attempt to realize upon 
them, or has bestowed labor and expense 
upon them, I think he is entitled to a re- 
ward. Of the nearly $18,000 personal 
estate received by the accountant, as the 
account shows, from nearly a hundred dif- 
ferent sources, he paid over $9,000, by 
nearly four hundred different disburse- 
ments, for the estate, very much of it in 
small sums, requiring time, trouble and 
care. I am of opinion that six per cent, 
on the sums that actually passed through 
the hands of the accountant is not an ex- 
travagant allowance for commissions under 
the circumstances of the case, and even 
more might be allowed if it were not for 
the fifiwt of the credits charged and allowed 
for extra services. 

I will not write an extended opinion in 
regard to the other matters excepted to. It 



is sufiicient to say that I have examined ' 
the exceptions, the report of the auditor, 
and as much of the several hundred pages 
of the evidence as I could find bearing on ! 
each question, so far as time would admit 
of, and have come to the conclusion not to 
disturb the findings of the facts by the 
auditor nor his determinations thereon. 
When an intelligent auditor finds the facts 
after hearing the parties and having the 
witnesses face to face, his conclusions have 
great weight with the court. It often oc- 
curs that facts of importance are proved or 
admitted verbally before auditors and no 
note of the same appears in the evidence, 
and when an auditor says he finds such 
and such to be the facts, a court will re- 
quire it to be clearly shown that he was 
mistaken. Where the evidence is conflict- 
ing, as it was in many instances in the 
present case, the opinion of the auditor 
ought to stand. The disposition of the 
question in relation to the John Campbell 
money was correct under the circumstances, 
although it would have been proper for 
the accountant to have made some state- 
ment of the matter, and thereby saved the 
necessity for an exception to his account. 
And so in regard to the exception on ac- 
count of the accountant not charging hun- 
self with $210 interest received on govern- 
ment bonds. Doubtless this was an over- 
sight, and the accountant sought to make 
the matter right as soon as possible by an 
amendment or supplemental account filed 
by leave of court. Still this oversight 
gave rise to an exception, and the account- 
ant is alone accountable for this. But it 
was a mere mistake, and a matter which 
we all are liable to. The report is referred 
back to the auditor for correction as indi 
cated in the above opinion of the court. 
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C. p. OF LANCASTER COUNTY. 

(Hiristian Mnsser vs. H. B. Musser, Defend- 
ant, and J. B. Sensenig, et al., 
Garnishees. 

Fieri Facias and Attachment Execution 
— Claim hy Defendant for $300 Ex- 
emption — Notice — Diaallowan ce of. 

Although the entry of notice on t!ie record 
by the defendant, in a writ of attachment exe- 
cution, of his claim for the $300 exemption, af- 
ter the return day to which the writ was issued, 
was too late for the allowance of the claim, yet 
it was sufficient and in time, if personal notice 
had been given before the return day to the 
sheriff and counsel for plaintiff. 

A defendant having had appraised and set 
apai-t to him $300 in goods and chattels, allowed 
him by the exemption laws of this common- 
wealth, against the Fieri Facias, he is not en- 
titled to claim other money attached, against 
the writ of attachment execution on the same 
judgment some six months afterwards. 

April Term, 1884 ; No. 77. 

Rule to show cause why judgment 
should not be entered for plaintiff against 
garnishees for $46.42. 

JST, M. ffouaerj for rule. 

Wm. D, Weaver^ contra. 

August 16, 1884. Opinion by Living- 
ston, P. J. 

A judgment was obtained in the Court 
of Common Pleas, of Lancaster county, to 
April Term, 1882, No. 360, for $2,000, 
by Christian Musser against IL B. Musser, 
the defendant. On this judgment a Fi. Fa- 
was issued on September 13, 1883, to No. 
vember Term, 1883, No. 23, and by virtue 
of this Fi. Fa. the defendant's personal 
property and real estate were levied upon 
by the sheriff. The defendant claimed the 
benefit of the exemption laws of this Com- 
monwealth, and the sheriff had appraised 
and set apart for him, out of the personal 
property levied upon, goods and chattels to 
the value of $800, which were left with 



him. The balance of his goods and chat- 
tels were sold by the sheriff, the net pro- 
ceeds of sale amounting to $245.61. 

The sum thus raised being insuflScient to 
pay the amount due on the judgment, an 
attachment ad. lev. deb. was issued on 
March 21, 1884, to April Term, 1884, No. 
77, returnable in the third Monday in 
April, 1884, to satisfy said judgment. 
This attachment was placed in the hands of 
the sheriff who made the following return : 
" I attached by all and singular die goods 
and chattels, lands and tenements, moneys, 
rights, credits and effects of the said de- 
fendant in the hands, possession or custody 
of John B. Sensenig and Isaac Martin, 
and simmioned them as garnishees by leav- 
ing a copy with John B. Sensenig's daugh- 
ter, at his residence, he being absent, and 
on Isaac Martin, by reading and copy, 
March 25, 1884. I also informed the de- 
fendant of these proceedings by leaving a 
copy with his brother at his residence, he 
being absent, March 25, 1884." "April 
3, 1884, defendant claims benefit of ex- 
emption law." 

On March 24, 1884, interrogatories were 
filed, and rule on garnishees to answer on 
oath or afiirmation on or before April 21 • 
1884. 

The interrogatories were served March 
28, 1884, and on April 3, 1884, the gar- 
nishees filed their answer stating: "We 
owe and be indebted to H. B. Musser the 
sum of forty-six dollars and forty-two cents, 
a balance due upon settlement of the mesne 
profits of a certain farm, late real estate of 
Henry M. Musser, deceased, and of which 
the said H. B. Musser did own the undi- 
vided fifth part thereof, the income from 
April 1, 1883, less the widow's third, leav- 
ing a net balance due said II. B. Musser, 
March 29, 1884, of $46.42, and no more. 
We have no other money nor property in 
our possession and control." And on 
April 29, 1884, the above rule was 
grante^l. 

The defendant resists the entry of judg- 
ment against the garnishees in favor of 
plaintiff, claiming that he is entitled to the 
sum in the hands of the garnishees under 
the exemption law. 

The plaintiff contends that defendant's 
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claim was not made in time, and, if made 
in time, cannot prevail because the de- 
fendant has had $300 Avorth of his goods 
and chattels set apart for and accepted by 
him on the Fi, Fa,^ issued on the judg- 
ment. Was defendant's claim made prop- 
erly and in time ? 

The attachment was issued March 24, 
1884, and served March 25, 1884. On 
April 3, 1884, defendant gave notice to 
the sheriif of his claim for the benefit of the 
exemption laws, as shown by the return of 
the sheriff. 

On Api-il 3, 1884, the day on which the 
garnishees filed their answer, defendant, 
through his counsel, notified garnishee's 
attorney that he claimed the benefit of all 
exemption laws in this case, as appears by 
paper filed. 

About the same time, as shown by the 
testimony submitted, defendant's counsel 
notified plaintiffs attorney of defendant's 
claim for the benefit of the exemption laws. 
And on April 29, 1884, (after the return 
day) the following entry was made on the 
record: " W. D. Weaver, attorney for de- 
fendant, claims for said defendant the bene- 
fit of all exemption laws for moneys at- 
tached." 

In Yost, garnishee v». Heflher, 19 P. 
F. S., 68, it is said that a claim made on 
the return day of the attachment is made 
in time. In Bittenger's appeal, 26 P. 
F. S., 105, that a defendant must make 
claim for the exemption at the term to 
which the attachment execution is return- 
able. We find no case reported in which 
the exemption in an attachment execution 
has been allowed to be claimed later than 
the term to which the writ is returnable. 
The entry of notice of the claim on the 
record, on April 29, 1884, was, therefore, 
made too late. But notice was given be- 
fore the return day, and in time, to counsel 
for plaintifi*, counsel for garnishees and to 
the sheriff. 

In Landis vs, Lyon et al,^ 21 P. F. S., 
473, it is said : It is proper for a defendant 
to claim the exemption when the attach- 
ment is served, but it is not imperative. 
And in Bittenger's appeal, 26 P. F. S., 
105, that the officer serving the writ of at- 
tachment has nothing to do with the collec- 



tion of the debt, and could not have the 
$300 appraised and set apart for the 
claimant. 

InBairvs. Steinman, 2 P. F. S.,-128,iti3 
held that a defendant in an attachment execu- 
tion, must make a demand of the sherifT for 
the $300 exemption, when the wnt is served, 
or within a reasonable time thereafter. 

In Bancord et al. vs, Parker, adminis- 
trator, 15 P. F. S., 336, it is held that de- 
fendant may notify the sheriff who holds 
an attachment in execution of his claim for 
exemption, of Avhich notice the sheriff 
would be bound to make return to the 
court, and the Supreme Court has never 
decided that notice of such claim given to 
the sheriff, holding the process and return 
thereof made by him on or before the re- 
turn day, would not be sufficient. In view 
of the law and the evidence, we think the 
claim of defendant was properly made, and 
made in time. This brings us to consider 
plaintifi^s second objection to defendant's 
claim. 

Plaintiff issued a Ft. Fa. on this judg- 
ment to November Term, 1S83, and de- 
fendant claimed and had set apart for him 
by the sheriff $300 worth of his goods and 
chattels, which he retained, and on March 
24, 1884, the present attachment was 
issued to reach property or money of de- 
fendant which could not be secured by 
the Ft. Fa. In Strouse's executor vs. 
Becker, 8 Wright, 208, Judge Woodward, 
in speaking of attachment execution, says: 
" This process was devised by the Act of 
June 16, 1836, for the purpose of reaching 
stocks, debts and deposits of money, as it 
is called, in the statute itself, a proceeding 
' to levy an execution ' upon those kinds of 
property which before that time were not 
leviable by Fieri Facias or other execu- 
tion process. It is, therefore, a mere exe- 
cution process so far as the debtor is con- 
cerned. The iScire Facias to the gar- 
nishee is auxiliary to the execution, and 
designed only to accomplish the execution 
purposes of the process. As between the 
creditor and the debtor it is as essentially 
an execution as a Fieri Faciasj and the 
proceedings under it are a levying an exe- 
cution as truly as the seizing of goods 
under a Fieri Facias. 
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The inventory of the goods set apart for 
defendant under the Fi. Fa. and the sher- 
iff's return to the attachment execution 
show that the moneys attached by the 
present process were not set apart for nor 
included in the $300 worth set apart for 
defendant, and the answer of tlie garnishees 
shows that the debt they owe defendant 
could not be reached by a Fi, Fa,^ and 
that the plaintiff could only succeed in se- 
curing it by attachment in execution. It 
was a debt accruing when the Fi. Fa. was 
issued. 

This attachment having been issued to 
secure a debt owing to the defendant in 
satisfac^on of a judgment held against him 
by the plaintiff, the said debt having been 
a vested interest in defendant which could 
not be reached by the Fi. Fa. when is- 
sued, and the defendant having claimed 
and received the $300 worth of goods and 
chattels allowed him by the exemption laws 
of this Commonwealth against the Fi. Fa. 
(which §300 worth does not include the 
$46.42, attached and in the hands of the 
garnishees) is not entitled, and cannot now 
be permitted to claim the money attached, 
$46.42, under said exemption laws. Said 
sum must be applied, under the attachment 
process, toward the satisfaction of the said 
judgment, and the rule to show cause why 
judgment should not be entered for plain- 
tiff against the garnishees for §46.42 must 
be made absolute. 

Rule made absolute. 



C. P. OF DELAWARE COUNTY. 

Elwood Tyson, Trustee, vs. McMnllen. 

Sheriff Sale — Purchaser — Trustee ex 
maleficio — Fraud. 

A confidential relation between the purchaser 
at shenflTs sale and the defendant in the execu- 
tion, by which the latter is thrown from his 
guard and the former acquires the titl«, will 
create a trust. 

If by fraud or contrivance with, or confidence 
reposed in the purchaser, he procures the legal 
title to the wife's lands, equity will decree him 
to be her trustee, and compel him to account to 
her for all profits from the transaction. 

But, if no fraud, contrivance or confidence 
existed before the sale, a parol promise, made 
aftei wards, to hold the land for the husband's 
benefit, will not create such a trust. 



An unexpressed intention existing in the pur- 
chaser's mind to buy and hold the land for an- 
other's bemiit, where theie is no trick, fiaud or 
breach of an expressly reposed confidence, will 
not create such a trust. 

It is not neccFt'ary that the fraud should exist 
before the gale ; the refupal, aftciward, to cany 
out an honest ariangcnunt under which the 
title was piocurtd, will make the pui chaser a 
trustee ex maleficio. 

Rule for a new trial. 

The following are the material facts 
elicited at the trial of this cause : 

Elwood Tyson was the trustee, by deed, 
for Mary J. Haddock, a married woman. 
The land was subject to a mortgage which 
was a lien upon it before the trust deed 
was made. The interest remained unpaid 
upon this mortgage, and, as a consequence, 
the land was sold at sheriflTs sale, at which 
the defendant, McMullen, became the pur- 
chaser. If no confidential relation existed 
between Mr. McMullen and Mr. Haddock, 
in relation to the purchase at sherifiTs sale, 
there can be no doubt but that the sale en- 
tirely divested Mrs. Haddock's title, and 
all her interest in the land. The weight 
of the evidence indicated that there was no 
fraud, trick, confidential relation or agree- 
ment of any kind between Mr. McMullen 
and Mr. Haddock previous to the sheriffs' 
deed to McMullen. The sale was open 
and fair, with the usual competition. Mr. 
Broomall, who was there as Mrs. Had- 
dock's counsel, saw nothing to wliich he 
could object. Mr. McMullen, after his 
purchase, appears to have paid the consid- 
eration money with his own funds and 
credit. He testifies, that after he Lad pro- 
cured his deed, he agreed to let Mr. Had- 
dock remain upon the farm to cultivate it 
as his tenant, for a rent equal to the inter- 
est upon the purchase money, taxes and 
costs. That after a short time Haddock 
came to him and said, that in consequence 
of troubles between him and his wife, he 
could not stay upon the place or pay any 
rent. McMullen then concluded to sell 
the farm, and agreed with Haddock, that if 
he would find him a purchaser, he sliould 
have all over a certain sum. The property 
was put in the hands of a real estate agent, 
and by him sold to Dr. Okie. In the 
written agreement with Okie, both the 
names of McMullen and Haddock were 
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subscribed as the vendors. Shortly after 
the signing of the agreement, the agent 
induced the purchaser to surrender it, and 
another was substituted, signed only by 
McMullen. For some reason, perhaps the 
well-known friendship between McMullen 
and Haddock, the wife concluded that there 
was some secret understanding between 
her husband and the defendant, that the 
land had been purchased for the husband. 
Her counsel, Mr. Broomall, also conceived 
such a belief. After the purchase by 
Okie he was advised by the agent not to 
lemploy Mr. Broomall to examine the title, 
as he was Mrs. Haddock's counsel, and 
would probably make some trouble about 
the title. Of course the effect of this ad- 
vice was the employment of Mr. Broomall 
by Dr. Okie. The sale being a very ad- 
vantageous one, all parties were desirous 
of carrying it through. Several interviews 
were had between Mr. Broomall, represent- 
ing Mrs. Haddock and Dr. Okie, and Mr. 
Manley, representing at one time Mr. 
Haddock, and, afterwards, both Haddock 
and McMullen. At these interviews Mr. 
Broomall insisted that Haddock had some 
interest in the land which should be secured 
to Mrs. Haddock, and Mr. Manley, if ho 
did not in words deny it, by his acts 
certainly did not agree to it. He refused 
to permit Haddock to join his wife in a 
deed to Okie, because it recited that he 
(Haddock) had some interest in the land. 
Haddock, for some reason, first objected to 
signing the deed. Before these interviews, 
there seems to have been some misunder- 
standing between McMullen and the holder 
of the mortgage under which the land had 
been sold. Alfred Tyson, Esq.. was the 
attorney of the mortgagee, and insisted 
that his instructions were to collect the 
money. McMullen, on the other hand, 
alleged that the mortgagee had agreed to 
take a new mortgage for the same amount, 
and to hold the same position from him, he 
paying the interest and all costs. At an 
interview on this subject, at which were 
present A. Tyson, Esq., Mr. Manley and 
his son Horace, Mr. Haddock and Mr. Mc- 
Mullen, Mr. Tyson says it was admitted by 
Haddock, in McMullen's presence, that the 
property had been purchased for him, 



Haddock. All the other persons present 
on that occasion deny that such an admis- 
sion was made. 

Mrs. Haddock, being advised that her 
rights, if any, against the land, would be 
equally good against the fund, concluded, 
through her trustee, to convey her interest 
in the land to the purchaser, by which the 
joining of her husband in the deed waa 
avoided. This satisfied the purchaser, who 
then paid the purchase money to Mr. Mc- 
Mullen, and took a deed from him. Mc- 
Mullen had nothing whatever to do with 
the deed from the trustee of Mrs. Haddock 
to Okie. McMullen says that he had 
agreed to give Haddock for his care, time 
and trouble in and about finding the pur- 
chaser, the sum of $500 ; and that he paid 
him that amount by a return of his promis- 
sory note for §400, for money borrowed 
before the sheriff's sale. The balance was 
made up by interest and cash. He further 
says that it was to save this money that he 
was induced to attend the sheriff's sale and 
bid upon the property. The verdict was 
for the defendant. 

Opinion by Clayton, P. J. 

This action has been brought to recover 
from McMullen all the profit upon the sale 
to Dr. Okie, above what the property cost 
at sheriff's sale; upon the ground that 
there is evidence in the case that McMullen 
was the trustee ex mahfioio of Haddock, 
which enures to the benefit of his wife, as 
the title subject to the mortgage was in 
her. 

Tlie case was hotly contested and well 
tried on both sides. All the light that 
cojiild be commanded ^was shed upon it. 
Every person in any way connected with 
the matter was examined except Mr. Had- 
dock, who was objected to by the plaintife, 
and excluded upon the ground that he 
could not testify against his wife. The 
verdict was for the defendant, and the 
plaintiff now asks for a new trial upon the 
ground of misdirection in the charge of the 
court. 

The first reason is " that the court erred 
in saying to the jury that if it were not for 
the testimony of Mr. Tyson, the case would 
be withdrawn from the jury." This is a 
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mistake of the counsel. The court gave 
the jury no intimation that the plaintiff's 
case depended upon Mr. Tyson's testimony. 
The opinion of the court upon the facts 
was carefully withheld from the jury. 
From the well-known tendency of juries to 
sympathize with a woman when contending 
against a man able to pay what she de- 
mands, the court would not have been sur- 
prised at a verdict in her favor, especially 
as it costs nothing to be generous with 
other people's money. I am, however, 
satisfied that under the evidence the ver- 
dict is right. If there was any intention 
in the mind of Mr. McMullen to give Mr. 
Haddock the benefit of the profit on the 
re-sale of the land, it was so well guarded 
as to make it entirely depend upon his 
generosity, and never ascended to the dig 
nity of a right which could be enforced by 
an action at law, either by him or his wife. 
He seems to have carefully preserved his 
right to hold the property for his own use, 
if he desired so to do, by scrupulously ab- 
staining from any act or word calculated to 
impair the legal effect of the sheriff's sale. 
The second reason is that "the court 
erred in charging the jury that McMullen 
might agree, after the sheriff's sale, that 
Haddock might have an interest in the 
land ; and, if he did so agree, the wife 
could not recover that interest in this suit." 
This is not exactly what the court said. 
The fifth point of the plaintiff was as fol- 
lows : " The defendant admits that Mr. Had- 
dock had an interest in the property after 
he, the* defendant, got $10,000 out of it. 
The equitable right to the overplus of $500, 
derived from the sale, therefore vested in 
the wife at the moment this fund passed 
into the hands of McMullen for Haddock's 
benefit, and if the defendant had notice of 
the claim of the wife before, and at the 
time he received the money, she is entitled 
to recover it in this suit." To this point 
the court answered: '*I decline to affirm 
it as written. If the $500 was paid as a 
compensation (and that is the evidence) for 
finding a purchaser, and the agreement was 
made after McMullen had acquired a title, 
it is a matter between McMullen and Had- 
dock, and nobody else ; but, if the $500 is 
what had been agreed upon before the 



sheriff's sale, as Haddock's interest, then 
it goes to his wife, and she is entitled to a 
verdict for this amount." In this answer 
I can find no error. 

The third reason is, " The court erred in 
answering the plaintiff's points with quali- 
fications, and in not affirming them." The 
plaintiff's points were so drawn that it be- 
came necessary to qualify them in order to 
state the law correctly. To the first point 
the court answered, " that if the defendant 
by any fraud became the purchaser of the 
land, or if by any contrivance with the 
husband the wife lost the land, then the de- 
fendant still holds it or its proceeds for her; 
but if there was no fraud or contrivance, 
but an honest purchase with defendant's 
own money, and the agreement to hold for 
the husband was made afterwards, the point 
was negatived." 

The second point was: "When one ob- 
tains a title which he could not have ob- 
tained except by a confidence reposed in 
him, and abuses the confidence, he becomes 
a trustee ex malejicioy and as such is bound 
to account for all the profit resulting to him 
by reason of his obtaining such title." 

3d, " If the jury believe that McMullen 
became the purchaser of the land in ques- 
tion in pursuance of a plan invented by the 
husband to deprive the wife of her property, 
and for the purpose of defrauding her out 
of any equity which she might have therein, 
this' constitutes the defendant a trustee ex 
maleficio^ and the plaintiff is entitled to re- 
cover from him the amount of the clear 
profit resulting from the sale of the lands 
to Dr. Okie. 

These two points, the 2d and 3d, were 
affirmed, but the jury were instructed that 
the evidence must be clear and convincing. 

The fourth point says: "If McMullen, 
either by his own conduct or that of his 
counsel, induced Mrs. Haddock and her 
trustee to believe that he (McMullen) held 
the the title for the benefit of her husband, 
and thereby procured the conveyance of 
the wife's title to Okie, and if the defend- 
ant now refuses to account for the profit 
resulting from the sale to Okie, this consti- 
tutes him a trustee ex maleficio^ and the 
wife is entitled to recover from him all 
profits derived by reason of the said sale." 
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This point was affirmed with the same qual- 
ification. The jury were told that her 
deed, hy her trustee, to Okie, made her 
case no better nor worse, that if she had 
any rights against the land before the deed 
was made, she .had the same rights after- 
wards against the fund. In this there was 
no error. 

The fourth reason for a new trial is: 
" The court erred in instructing the jury 
that if they had any reasonable doubt as to 
there being an agreement to purchase for 
Haddock's benefit the verdict should be 
for the defendant;" and the fifth and last 
reason is that " the court erred in saying 
to the jury that if they believed what 
McMullen said they need go no further, 
but must find a verdict in his favor." In 
reviewing what the court said upon the 
subject of these last two reasons, I am sat- 
isfied that the law was correctly stated, and 
that the verdict should stand. 

The counsel for the plaintiff further 
complained, in his argument of the motion 
for a new trial, that the jury might infer 
from the charge of the court, that there 
must have been some fraud or contrivance 
on the part of McMullen before the sheriff^ s 
sale. This was not the idea intended to be 
conveyed to the jury, as will appear from 
the whole charge. It is admitted that if 
an honest trust existed before the sale, the 
fraud necessary to make the defendant a 
trustee ex malejicio might have arisen after 
the sale. Indeed, such fraud is generally 
committed after the creation of an honest 
trust, and consists in refusing to carry it 
out. But if there was no trust or promise 
before the sale, which it would be fraud to 
refuse to fulfill afterwards, the plaintiff has 
no case. If the attention of the court had 
been called to this point at the time, it 
would have been explained, so that the 
jury could not but have understood it. If, 
however, the jury understood that part of 
the charge as the counsel now contends, it 
was immaterial ; for, unless they could find 
an agreement to purchase for Haddock be- 
fore the sale, or a confidence reposed in 
McMullen which it would be a fraud to vio- 
late, the plaintiff could not recover. 
Rule refused. 
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Q. 8. OF LUZERNE COUNTY. 

In re Petition of the Overseers of the Poor 
in behalf of James Hadsall, et uz. 

Poor persons — J^iahiliti/ of children and 
grandrhildren for support of parents 
and (jrandiiarents — Act of Ju7iejl8S6j 
P. L. 5J^7. 

The plain teims of the act of 1836, with ref- 
erence to poor persons, put children and giand- 
childnn, j-o far as the public is concerned, on 
the same footing : it therefore follows that if 
grandsons are of sufficient ability, it is their le- 
gal duty to relieve and maintain tJieir grandpa- 
rents, and they may be proceeded against in the 
first instance, notwithstanding the fact that 
there are chihlren who are able to do so, for the 
reason that there are none of sufficient abiUty 
within the jurisdiction of the court. 

No. 130, December Sessions, 1883. 

Rules to show cause why orders should 
not be made directing Elsie Sands, Lewis 
Culver and Sally Ann Culver, his wife, 
William Culver, Henry Sands, Jonathan 
Sands, and Henry H. Hadsall, to relieve 
and maintain the above-named poor persons. 

August 1, 1884. Opinion by Rice, P. J. 

James Hadsall, being about ninety-seven 
years of age, and Elizabeth,, his wife, be- 
ing about eighty-eight years of age, pur- 
suant to an order issued by two justices 
upon the complaint of Henry H. Hadsall, 
one of the respondents, became charges 
upon the poor district of Franklin township 
in April, 1888. Subse(|uently the over- 
seers began these proceedings under sec- 
tion 28 of the act of June 18, 1836, P. L. 
547, which provides as follows: "The 
father and grandfather, and the mother and 
grandmother, and the children and grand- 
children of every poor person, not able to 
work, shall, at their own cliarge, being of 
sufficient ability, relieve and maintain such 
poor person, at such rate as the Court of 
Quarter Sessions of the county where such 
poor person resides shall order and direct 
* * *." Besides these respondents, 
there are other children aud grandchildren. 
Some of tliese, it would seem, are well 
able to maintain these aged |)eo])le during 
the few remaining days of their lives, but 
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they either reside out of the jurisdiction 
of the court, or have not been served with 
process. We are therefore to inquire 
whether the respondent's named are of suf- 
ficient ability, and are under legal obliga- 
tion, to relieve the poor district in whole or 
in part from this burden. 

tSally Ann Culver is a married daughter, 
aged al>out sixty-eight years. She owns 
no property in her own right, and has no 
income from any source. Therefore, what- 
ever contribution she and her husband may 
make towards her parents' maintenance 
must be voluntary. 

Elsie Sands is another daughter. She 
has a life estate in a farm which brings in 
a rent of not more than. one hundred dol- 
lars a year. She also receives a pension of 
ninety -four dollars. Besides these annual 
sums, she has no other income. She is 
about sixty-seven years old, is almost help- 
less from rheumatism, and is, therefore, to 
some extent, dependent on her children. 
So long as she was able she contributed to 
her parents' support. Manifestly the law 
does not contemplate an order by the court 
which will take from her any part of her 
already too scanty income. See Hunting- 
ton V8. Krickbaum, 8 Luz. Leg. Reg. 127. 

The other respondents are grandsons. 
Henry and Jonathan Sands are sons of 
Elsie Sands, William Culver is a son of 
Sally Ann Culver, and Henry H. Hadsall 
is a son of Henry B. Hadsall, who resides 
in Nebraska. The first question is whether 
they are under legal obligation to contri- 
bute to their grandparents' maintenance. 
Our act of March 9, 1771, 1 Sm. L. 332, 
was a substantial copy of the English act 
of 43 Eliz. C. 2, S. 7. It made grand- 
parents liable for the relief and mainten- 
ance of their grandchildren, but imposed 
no corresponding duty or obligation upon 
the latter. The revisers, in speaking of 
what is now the 28th section of the act of 
June 13, 1836, say it " is derived from the 
29th section *of the act of 1771. We have 
added grandchildren to the enumeration 
of persons, under legal obligation to relieve 
and maintain poor relations; conceiving 
that, as grandparents were already bound 
to support grandchildren, the obligation 
ought to be reciprocal." Werts vs, Blair 



Co., 16 Sm. 18. It was held by Judge 
Parsons, in a very well considered case, 
that, where the parents of the poor person 
are either unable to relieve and maintain 
him, or, being able, are out of the juris- 
diction of the court, the obligation of the 
grandparents to do so is absolute, notwith- 
standing the fact that the parents are liv- 
ing. Guardians vs. Smith, 4 Clark's 
Cases, 62. This decision was recognized 
and approved in Duffey vs. Duffey, 8 Wr. 
401. The obligation of grandparents and 
grandchildren having been made reciprocal 
by the act of 1836, the same principle ap- 
plies here. It follows that, if these grand- 
sons are of suflBcient ability, it is their 
legal duty to relieve and muntain these 
old people, and that they may be pro- 
ceeded against in the first instance, not- 
withstanding the fact set up in some of 
the answers, that there are children who 
are able to do so, for the reason that there 
are none of sufficient ability within the 
jurisdiction of the court. Judge Parsons' 
remark is pertinent here : " But I can find 
nothing in the law that requires the 
guardian of the poor to leave a responsible 
person and go to foreign parts to look for 
another party, when they have one near 
them that is equally responsible with such 
other." This is all that is necessary to be 
said upon this question ; but we do not 
mean to be understood as implying that 
those grandsons would not be liable if these 
conditions did not exist. The plain terms 
of the act of 1836 put children and grand- 
children, so far as the public is concerned, 
on the same footing. If it had been in- 
tended to make the legal obligation of the 
latter conditional upon the death, poverty, 
or absence from the jurisdiction of the 
former, the legislature would have said so 
in express terms, and the doctrine of analo- 
gous cases relating to the liability of grand- 
parents is against the introduction of such 
conditions in the act by judicial construc- 
tion. For example, it was held that an 
order directing a person to pay a weekly 
sum for the maintenance of his grandsons 
is good without stating that their father is 
unable, absent, or dead. Lord Tenderden 
said : " There is nothing in the act of Par- 
liament to show that the obligation of the 
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grandfather is absolute only in the event 
of the father being unable." Rex vs. 
Cornish, 2 B. & Ad. 498. See also 
Seibert's' Appeal, 7 H. 56; Duffey vs. 
Duffey, supra. 

But, without discussing this question 
further, we have no hesitation in conclud- 
ing that, under the evidence in these cases, 
the liability of these grandchildren is the 
same as that of children. They are not 
discharged from their legal obligations by 
proof that theii* are other grandchildren not 
reached by this process, or even children 
out of the jurigdiction of the court who are 
equally, if not better, able than they are. 
The liabity of each is an individual one, 
and is to be measured by his individual 
ability. Tlieir first duty is, of course, to 
the families immediately dependent upon 
them ; and, if they are only able to dis- 
charge that duty, the law will not compel 
them to do more, however strongly senti- 
mental considerations might seem to urge 
them to extraordinary efforts and sacrifices. 
If the parties served with process are not 
of suflScient ability, taking into considera- 
tion their duty to their immediate families, 
to contribute the entire amount required 
for the maintenance of their grandparents, 
but still are able to contribute a portion of 
the amount that they may require, we have 
no doubt that the power of the court to fix the 
rates and to make necessary orders author- 
izes us to direct each one to furnish relief 
according to his ability. This results from 
what wo liave said as to their several lia- 
bility. 

Applying these rules to the evidence, we 
conclude that Henry Sands, Jonathan 
Sands, and William Culver are not of sufii- 
cient al)ility in the meaning of the law to 
authorize the court to make any order 
against them at the present time. To do 
so, in view of the evidence of their present 
incomes respectively, would seriously em- 
'arrass tliem in maintaining their own im- 
iiioiliatc families. But we are also of 
opinion that Henry H. Hadsall, the other 
grandson, is of sufficient ability to con- 
tribute a small amount in each case with- 
out embarrassment. 

And now, to wit: August 1, 1884, the 
rule as to Elsie Sands, Lewis Culver and 



Sally Ann Culver, his wife, Henry and 
Jonathan Sands, and William Culver is 
discharged ; and same day, it appearing to 
the court that Elizabeth Hadsall is a poor 
person, not able to work, and is now a 
charge upon the poor district of Franklin 
township, and that Henry H. Hadsall is a 
grandson of sufticient ability, it is ordered 
and directed that the said Henry H. Had- 
sall pay to the poor directors of said town- 
ship for the relief and maintenance of the 
said Elizabeth Hadsall upon pain of for- 
feiting the sum of ten dollars for each and 
every month that he shall fail therein, to 
be levied and applied as directed by law, 
the sum of one dollar and fifty cents on the 
first day of each and every month here- 
after, so long as the said Elizabeth Hadsall 
shall remain a poor charge as aforesaid. 
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SUPREME COURT. 
Lenibach vs. Templin. 

Ekkor to the Common P\.ea8 of 
Berks County. 

Married women — Separate earnings — 
Act of April 3^ 1872— Title to prop- 
erty — Evidence, 

Property bought by a married woman 
upon her individual credit, and subse- 
quently paid for solely with the profits of 
business in which she engages, is to be re- 
garded as the property of her husband, and 
may be levied upon as such by his creditors. 

The fact that a married woman has in 
such case applied for and obtained a decree 
securing to her the benefit of the Act of 
April 3, 1872, P. L. 85, in regard to her 
separate earnings, does not vest the title to 
the property in question in her, to the ex- 
clusion of her husband and his creditors. 
In order to produce such result, she must 
show that she paid for the property with 
her own separate funds, other than those 
realized from the business in which she has 
engaged. 

Judgment reversed, and new tnai 
awarded. 

Opinion by Clark, J. 

15 W. N. C, 17. 
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C. p. OP LANCASTER COUNTY. 

Mary Snyder vs. Qeorge Engle. 

Husband and wife — Conveyance of real 
estate to bothy and to their Keirs and 
asnyns — Alienation hy the survivor — 
Construction of deed. 

Where real estate is conveyed to both husband 
and wife, ** and to their heirs and assigns for- 
ever," during coverture, they hold the same per 
Umt^ et non per my, hence at the death of the 
husband the wife can, by a valid title to the 
whole, sell and convey the same. 

January Term, 1884, No. 22. 

This was an amicable action in debt 
entered in the Court of Common Pleas of. 
Lancaster county, on May 17, 1884, at 
which time a case stated was filed. The 
facts agreed upon are suflSciently set forth 
in the opinion of the Court. 

iV. Ellmaker^ for plaintiflF. 

Simon P. Eby^ for defendant. 

August 16, 1884. Opinion by Living- 
ston, P. J. 

By the case stated it appears that on 
March 30, 1867, by indenture of that date 
Christian Wolf and wife, in consideration 
of the sum of $5,100 granted and conveyed 
to Abraham Snyder and Mary Snyder, his 
wife, a tract of land containing twenty-one 
(21) acres and fifty-two (52) perches, 
situate in East Donegal township, Lan- 
caster county, and to their heirs and assigns 
forever. 

It appears that afterwards, by virtue of 
proceedings had in this court said Snyder 
was on May 23, 1881, declared a lunatic ; 
that his committee obtained from said court 
an order to sell said real estate, and on 
October 19, 1881 , sold the same for $5,500, 
and had the sale confirmed by court on 
November 21, 1881; that the purchaser 
refused to accept the tide, because, by the 
deed above referred to, Mary Snyder, the 



wife, the plaintiff here, was made a joint 
owner with her husband ; that said sale was 
on petition of the purchaser rescinded on 
March 25, 1882; that Abraham Snyder, 
jlaintiff's husband, died on November 21, 
1882, the plaintiff, his widow, surviving 
him; that since his decease, the plaintiff 
has sold the whole property described in 
the deed referred to, to George Engle, the 
defendant in this suit, for $5,500, and on 
May 1, 1884, tendered him a deed for the 
premises, which he refused to accept unless 
it was legally determined to be valid. 

Has Mary Snyder a valid title to said 
real estate, and can she convey such title 
to Engle, the purchatfer? is the question 
here presented. 

The deed from Wolf and wife to Snyder 
and wife, referred to in the case stated, 
created a joint estate in Abraham Snyder 
and Mary Snyder, his wife. 

Where such estate is made to husband 
and wife during coverture, they are not 
properly joint tenants, or tenants in com- 
mon, but both are seized of the entirety, 
neither can dispose of any part without the 
assent* of the other. The same words 
which would make two other persons joint 
tenants, will make husband and wife ten- 
ants by the entirety. McCurdy and Stev- 
enson vs. Canning, 14 P. F. Smith, 39. 

Under such deed to husband and wife as 
we have before us in this case, they, the 
grantees do not take by moieties, but each 
becomes seized of the entirety, and hold 
per tout et non per my^ this being a neces- 
sary consequence of the legal doctrine, that 
a husband and wife are one person. In 
such case the whole must remain to the 
survivor. Gillon's Executors vs. Dixon 
et ah, 15 P. F., Smith, 395. 

The act of 31 March, 1812, abolishing 
joint tenancy, does not apply to a joint 
estate of husband and wife, or to entireties 
of husband and wife. Diver vs. Diver, 6 
P. F. Smith, 106 ; McCurdy and Steven- 
son vs. Canning, supra. 

Nor does the act of 19 April, 1848, con- 
vert such estate into a tenancy in common. 
McCurdy and Stevenson vs. Canning, 
supra. 

Nor can the fact that Abraham Snyder 
in his lifetime became a lunatic, and his 
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committee, under an order of court having 
sold said real estate, have any such effect; 
as we have seen neither of the grantees in 
such case could dispose of any part with- 
out the assent of the other, but the whole 
must remain to the survivor. What Abra- 
ham, before he became a lunatic, could not 
do, his committee after he became a lunatic 
could not do even by the aid of the court ; 
the sale was therefore properly set aside. 
Even if a judgment be obtained against a 
husband, and his interest in an estate held 
by him and his wife, as this estate was, 
should be sold by the sheriff, the purchaser 
could not obtain or recover possession 
thereof during the life of the wife, nor 
could he ever, if she survived her husband, 
for the whole would under the law remain 
to the survivor. 

Mary Snyder having survived her hus- 
band, has under and by virtue of the deed 
of conveyance referred to in the case stated, 
a valid and perfect title to the leal estate 
therein described, and can, if disposed so 
to do, pass and convey the same by valid 
title to George Engle, the defendant. We, 
therefore, direct judgment to be entered 
for the plaintiff for the sum of one dollar, 
in accordance with the terms of the case 
stated. 



C. P. NO. 1 OF ALLEGHENY COUNTY. 

The City of Pittsburgh vs. John Daub's 
Sons. 

Streets^ ohytruc.tiny of — Pvhlic nuisance 
— Cit^ ordinance^ violation of. 

The defendants liad a fruit and vegetable 
stand in front of their store on Smithlield street, 
"which obstructed about three feet in width of 
the sidewalk, and which had been in use for 
thirty years, field, to be a violation of the city 
ordinance under which suit had been brought, 
^nd also a nuisance at common law and abatable 
as such. 

Any permanent luiauthorized obstniction of a 
public street is a nuisance, and nothing short of 
legislative authority can emi>ower a municipal 
corporaticm to authorize a permanent structure 
upon a street in such a way as to mterfere with 
\tt> use as a passage way. 

No length of time will legalize a public nuis- 
ance. 

Appeal from judgment of Andrew Ful- 
ton, mayor. 



Case stated. The following facts were 
agreed upon by counsel for the opinion of 
the court: 

'The defendants are engaged in the 
grocery business at No. 195 Smithfield 
street, in the city of Pittsburgh. The store 
has a width of about twenty feet in front, 
with a door in the center and a large win- 
dow on each side of the door. The side- 
walk in front of the store is twelve feet 
wide, and is laid with large flagstones. 
There is a door in the sidewalk opening 
into tlie oellar, which extends three feet one 
inch from the building out toward the curb- 
stone. In front of the two large windows, 
the defendants had on each side a sort of 
stand, tlie exact width of the cellar-door, 
on which tliey exposed fruit, berries, let- 
tuce, etc., Avhich stand had been in constant 
use for over thirty years. This left eight 
feet eleven inches of the pavement entirely 
clear and unobstructed. This stand is a 
necessity for their business, as in warm 
weather berries and such things spoil 
quickly if put inside. 

The defendants with their father, John 
Daub, whom they succeeded in business, 
have occupied the same store-room for over 
thirty years. If under this statement of 
facts the court shall be of the opinion that 
the fruit stand above mentioned is lawful, 
then judgment shall be entered for the de- 
fendants, if otherwise, judgment shall be 
entered for the plaintiff. 

CITY ORDINANCE. 

Sfxtion 1. Be it ordained, etc, J That from and 
after the passage of this ordinance it shall m>t 
be lawful to put or place any boxes, bands or 
any other article that would tend toebstinict the 
IVee use of any sidewalk, ui)on any of the side- 
walks within the linnti>of thecity, except articles 
for the puriK>se of loading or unloading, remov- 
ing or storing away, and any person or persons 
violating any provision of this ordinance shall 
be subject to a penalty of five dollars for each 
and every ottense, to be collected in accoitiauce 
with the provisions of an ordinance entitled au 
ordinance relating to fines and forfeitui-cs, 
passed December 4, A. D. 1876. 

8ec. 2. That any ordinance or part of ordi- 
nance conrticting w ith the provisions of this ordi- 
nance be and the same is hereby repealed so far 
as the same aflects this ordinance. 

Approved June 27, 1881. (Ordinance Book 5, 
1881.) 

W. C, Mooreland^ City Solicitor, for 
plaintiff. 
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W. K, JermiTigs^ JEsq.y contra. 

July 14, 1884. Opinion by Stowe, P. 
J. 

The right of the city under its charter 
to prevent the erection and compel the re- 
moval of obstructions upon the streets is 
too clear for argument. The Act of April 
6, 1867, provides that "the corporation 
shall have power to prevent obstructions on 
streets and sidewalks. The primary pur- 
pose of a street is for passage and travel, 
and unauthorized obstructions to its free 
use are a nuisance. This does not compre- 
hend every obstruction, irrespective of its 
character and purpose. The right of the 
public to the free and unobstructed use of 
a street or way is subject to reasonable and 
necessary limitations. The carriage and 
delivery of fuel, grain, goods, etc., are 
legitimate uses of a street, and may result 
in a temporary obstruction, to the right of 
public transit. So the improvement of 
streets may occasion impediments to travel, 
and the improvement of lots, digging cel- 
lars, erecting buildings, etc., may occasion 
a reasonable necessity for using the street 
or sidewalk for the deposit of materials. 
Temporary obstructions of this kind are 
not invasions of the public easement, but 
simply incidents to or limitations of it. 
They can be justified when and only so 
long as they are reasonably 7ieressary: 
( Vide Dillon on Municipal Corporations, 
section 730, and notes.) This being the 
case at common law, nothing short of leg- 
islative authority can emj)Ower a municipal 
corporation to authorize a permanent struc- 
ture upon a street which interieres with its 
use as a passage way. This extends to 
cases of erections allowed by the municipal 
authorities to be made by the adjoining 
owner for his exclusive use and benefit, 
such as porches extending into the street, 
or flights of stairs from the ground to the 
upper stories on the line of tlie streets, and 
other permanent obstructions of whatsoever 
kind which encroach upon the passage way 
of the streets or sidewalks. The defen- 
dants' stand is clearly an obstruction on the 
pu'^lic street. There is no pretence that 
any act of the Legislature or even of coun- 
cils authorized its erection. On the con- 



trary it is in direct violation of the ordi- 
nance under which suit is brought. So far 
as appears in the case, the councils have no 
authority to allow its erection, even if they 
wished to do so. It is a nuisance at com- 
mon law and might be abated as such by 
indictment. That it has lasted for thirty 
years makes no difference; no length of 
time will legalize a public nuisanc*e. The 
long delay only shows that the public au- 
thorities have been very lax in the enforce- 
ment of the law ; it gives defendants no 
right to violate it. Judgment must be 
entered upon the case stated in favor of 
plaintiff against defendant. 

Before concluding, I wish to say that 1 
have neither directly nor indirectly intended 
to express an opinion in regard to certain 
other obstructions, such as cellar-doors and 
projecting steps, referred to by counsel 
upon the argument. The facts of this case 
neither require nor justify it. 
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O. C. OF ALLEGHENY COUNTY. 
Estate of Daniel Davis. Deceased. 

Dereden V s Uittate — Will — Annuity — 
When lef/ary will not lapse — Itesid- 
uary legatee a. 

Testator devisf d and bequeathed his realty aud 
personalty to his wife for life, subjeet to the pay- 
ment of an annuity, then devised the realty over 
at her death, and bequeathed general and resid- 
uary legacies payable at her death. "She having 
refused to take under the will. Held, that the 
annuity was noft extinguished by her election, 
and that as the residuary legatees were injured 
thereby, it should be charged primarily upon 
the devise and general legacies. 

If it be reasonably clear from the whole will 
that the word heirs is used in bequeathing a 
legacy in a substitutional sense, the legacy does 
not lapse by the death of the legatee in the life- 
lime of the testator, and the legatee's next of 
kin takes it by substitution. But if it be only 
doubtful as to it being so used, the legac} lapses. 

August 2, 1884. Opinion by Over, J. 

It seems clear that the testator charged 
the lite estate in his personalty and realty, 
bequeathed and devised to his wife, with 
the payment, during its existence, of the 
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annuity of three hundred dollars bequeathed 
to his sister, Jane Hastings. 

But as the widow refused to take under 
the will, it is contended that this life-estate 
is extinguished, and that therefore the an- 
nuity is also extinguished. Whilst the life- 
estate is extinguished as to the widow, and 
she is discharged from the payment of the 
annuity^ pnd takes one-half of the person- 
alty absolutely, and one-half of the realty 
for life, yet equity treats the life-estate 
in the other half bequeathed and devised 
to her as a trust for the benefit of the dis 
appointed legatees to the amount of their 
interest therein, and the benefit intended 
for her is sequestered to secure compensa- 
tion to them : Sandoe's Appeal, (35 Pa. St., 
316; Gallagher's Appeal, 87 Id., 200. 
And as Jane Hastings is a disappointed an- 
nuitant, it follows that this life-estate in the 
one-half of the personalty and realty is to 
be sequestered to secure compensation to 
her. 

The next question to be considered is 
wt ether the annuity should be charged 
upon the general legacies which are pay- 
able upon the death of the widow, and the 
devise over after her death, or upon the 
residuary legacies. Under the rule laid 
down in Sandoe's and Gallagher's Appeal, 
supra, there can be but little doubt that it 
should be charged upon the former. Their 
amount is not reduced, and the legatees and 
devisee are not injured by the widow's elec- 
tion. They are not, therefore, disappointed 
legatees, do not require compensation, and 
have no equitable right to have the benefit 
intended • for the widow sequestered for 
them. Moreover, even if the whole in- 
come arising from the legacies and devise 
during the widow's life-time should be se- 
questered to secure compensation to dis- 
appointed legatees, it would but carry into 
ellect the intention of tlie testator, that 
their enjoyment of his bounty should be 
postponed until after her death. Whilst it 
is evident that the amount which it was in- 
tended the residuary legatees should receive, 
is largely reduced, that they are disap- 
pointed legatees; and if the annuity is 
charged upon their legacies it would to a 
still greater extent defeat the intention of 
the testator. Tlien as his intention can be 



more nearly carried into effect by charging 
the annuity upon these general legacies and 
the devise it should be so charged : Knep- 
ley's Appeal, 17 Pa. St., 21-28. 

There is no evidence as to the value of 
the real estate devised to Mrs. Bigham 
subject to the widow's life-estate, and as it 
is not embraced in this account even if there 
were, it is doubtful whether in this proceed- 
ing the proportion of the charge of this an- 
nuity which it should bear coidd be fixed. 
The proper proceedings can be taken to 
sequester the benefit intended for the widow 
in it and apportion the charges on it and 
the general legacies to secure compensation 
to the disappointed legatees. In the mean- 
time, as the whole income from these lega- 
cies will not satisfy the annuity, they must 
be distributed to a sequestrator or trustee 
to invest the same and pay the income 
thereof to the annuitant, until the further 
order of court ; and if after the assets are 
marshalled and the charges apportioned, it 
shall appear that the whole income should 
not be sequestered the decree can be modi- 
fied. 

That the annuitant may be properly 
secured, bonds will also be required of the 
residuary legatees conditioned to pay such 
sum as may be legally charged upon their 
legacies to compensate Jane Hastings as a 
disappointed annuitant. 

The testator bequeathed to Lizzie Phil- 
lips, her heirs and assigns, the sum of one 
thousand dollars, and she having died before 
him, the question arises as to whether the 
legacy lapses. It is argued that as in 
some of the becjueathing clauses the word 
heirs was not used, and that as it is not 
necessary to vest absolute title to the leg- 
acy, and that it is evident that it was not 
used with reference to the title but in a 
substitutional sense, and that therefore her 
next of kin take the legacy by substitution. 
If it be reasonably clear from the whole 
will that the word was so used, this posidoQ 
is well taken : Hawn vs. Banks, 4 Edw. 
Ch., 664; Davis vs. Faul, 6 Dana, 51. 
But as it is not, and there are only doubts 
raised as to whether or not it was so used, 
the legacy lapses. 

Exceptions are filed to the commissions 
claimed by the executor, and the exceptants 
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allege that he is not entitled to them be- 
cause he did not use proper diligence in 
defending an action brought against the 
estate by the widow. The verdict obtained 
in that suit has been set aside, and it is 
now pending, and his right to commissions 
may depend largely upon its result. Dis- 
tribution of a large part of the fund in his 
hands is to be suspended until its termina- 
tion. And as the exceptants request it, 
and no injustice can be done the executor 
thereby, the adjudication of these excep- 
tions will also be suspended until then. 



O. C. OF PHILADELPHIA COUNTY. 
Dougherty's Estate. 
Gtuirdian and Ward — Adjudication of 
Accounts — Citation to guardian to pay 
over balance — Error on face of Account 
Corrected — Re-imhur cement to guar- 
dian of expenses — Paper booh — Coun- 
sel fees. 

The rule which reimburses a guardian for the 
expenses Incident to the management of his 
ward's estate, when those expenses arise from 
the acts of strangers, will apply with equal foixse 
to the charges for printing paper-books and coun- 
sel fees in case of an appeal and certiorari to the 
Supreme Court from the adjudication of the ac- 
count of the estate of his ward, which are nec- 
essitated by the conduct of the ward. 

A guardian may also be relieved against a mis- 
take which appears upon the face of the abjudi- 
cation, by givmg his answer the effect of a bill 
of review. 

Citation to guardian to pay over balance 
awarded to his ward in the final adjudica- 
tion of estate. 

The petitioner averred in her petition 
that on March 24, 1883, the account of her 
guardian was audited and the sum of 
$359.51 was awarded to her: that ex- 
ceptions filed were dismissed and the adju- 
dication confirmed absolutely ; that the 
guardian although asked frequently to pay 
refused to do so ; and he asked an order 
directing the guardian to pay the amount 
awarded to her. 

The respondent in her answer denied 
that he had been frequently requested to pay, 
but he averred that an appeal to the Supreme 
Court from said adjudication by the said 
petitioner had been taken that the record was 
removed to the Supreme Court on cer- 



tiorari ; that the paper-book on the part of 
the appellant was printed and served on his 
counsel, who caused to be prepared and 
printed a paper-book in reply at an expense 
to him of $60— $10 for printing and $60 
for counsel fee ; that the certiorari wid 
record were recently remitted to this Court 
with the certificate of the discontinuance 
of said certiorari on May 15, 1884, but 
that the appeal has not yet been retracted 
or withdrawn. The respondent further 
answered that he was also advised that 
there is an error of $36 apparent on the 
face of the adjudication against him in this ; 
that whereas he charged himself on the 
face of his accoimt with two years' interest 
accrued on petitioner's share of a mortgage 
dated October 30, 1876, being the interest 
on same in full to October 30, 1878, he 
is surcharged with such interest for one 
year in the following item of the adjudica- 
tion, to wit : " Add ward's share of interest 
on mortgage from November 1, 1877 to 
December 16, 1879, $76.60." That he 
was the holder of a mortgage dated De« 
cember 16, 1878, given by Grace Dough- 
erty to him as guardian, on premises on 
Cresson street, Manayunk, of which the 
petitioner is, and has been since 1880, the 
registered owner. That there is overdue 
and unpaid on said mortgage of interest 
to December 16, 1879, $72, balance of 
principal of $600, and the interest accrued 
on said balance since December 16, 1879, 
and he has caused to be issued a scire 
facias on said mortgage against Grace 
Dougherty, with notice to A. T. Dougherty, 
terre-tenant; that he is advised that he 
ought to be allowed to retain from the 
amount of the award the amounts of $36 
and $60 as above, and claims that as to the 
balance of the award no order should be 
made on him to pay, pending said scire 
facias^ or until the amount due him as a 
charge on the real estate of the petitioner 
as above, be paid. 

June 28, 1884. Opinion by Ashman, J. 

Upon the allegations in the answer, 
which are not traversed and must therefore 
be accepted as verity, the respondent is 
justly entitled to an allowance for counsel 
fees. A contrary decision would subject 
a stakeholder to expenses, possibly far in 
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excess of his commissions for litigating 
matters in which he has no personal inter- 
est. Hence by the acts of April 10, 1849, 
P. L. 620, and April 22, 18G:^, P. L. 527, 
a garnishee may in cer:ain cases claim 
counsel fees in addition to his costs. Those 
acts were intended to relieve against a 
mischief which was no greater than that 
occasioned by the course of this petitioner. 
Her appeal from the decree of distribution 
compelled the accountant to engage the 
services of counsel, and her abandonment 
of the appeal was a recognition of the cor- 
rectness of the award. Certainly the rule 
which reimburses a guardian for the ex- 
penses incident to the management of his 
ward's estate, where those expenses arise 
from the acts of strangers, will apply with 
equal force to the charges which are ne- 
cessitated by the conduct of the ward. 
We think that in this proceeding the re- 
spondent may also be relieved against the 
mistake which appears upon the face of the 
adjudication. By giving to his answer the 
effect of a bill of review, which, under Par- 
ker's Appeal, 11 P. F. S., 478, we may 
clearly do, the overcharge of interest upon 
the mortgage, which has already been 
fully debited in the account, can be stricken 
from the decree. The award is accord- 
ingly reduced by deducting 5^36 for one 
j^ear's interest upon the mortgage, and 
$60 for expenses, and the accountant is 
ordered to pay the balance, to wit, $263.- 
51, to the petitioner, whose prayer, with 
this modification, is granted. 



fu^riimii §ourJ, 



Bailroad Company vs. Commonwealtli. 

Turnpike Compa7Uj — Forfeiture of Char- 
ter — Public Iliylncay — liailroad Com- 
pany, 

The forfeiture of a cliai-ter of a turnpike com- 
pany does not destroy tlie character of the road 
as a public highway. The public still have a 
right to travel over the road. 

As long as a road continues to be used as a 
public highway, and has not been vacated by any 
legal proceedings, a railroad cannot treat it as 
abandoned, and it cannot lay tracks thereon 
without incun-ing the obligation imposed on it 



by law for taking and occupying a public liigh- 
way. 

Error to Court of Common Pleas No. 1 
of Allegheny county. 

January 7, 1884. Opinion by Mercur, 
\j * J • 

A turnpike road can be constructed and 
opened under authority of law only. "When 
used by the public it becomes a public high- 
way. It was said in Nor. Cen. Railway 
Company v%. Commonwealth, 9 Norris, 
300, the main object and purpose of a turn- 
pike is to provide a public highway of a 
superior quality. It is very clear that a 
turnpike is not a private road or way. It 
cannot be closed by the stockholders against 
public use. It is constructed by virtue of 
public authority and for public use. It is 
for the use of every person who desires to 
pass over it on payment of the toll estab- 
lished by law. Its use is common to all 
who comply with the law : Id. 

The turnpike now in question was laid 
out and established in 1886, by a company 
incorporated on the 31st of March of that 
year. It was maintained, controlled and 
operated as such by the company until 
1881, when the charter wa3 declared for- 
feited by due process of law. The turn- 
pike was used and traveled as a public high- 
way from the time it was constracted until 
the charter of the company was forfeited, 
and so continued to be used until the plain- 
tift' in error took possession of the portion 
thereof which gives rise to this contention. 

The question is, did the forfeiture of the 
charter of the turnpike company wholly 
destroy the character of the road as a pub- 
lic highway ? The right of the company 
to take tolls was ended. Its liability to 
keep the road in repairs was terminated, 
yet the road as a public highway remained. 
No judgment nor decree had destroyed its 
character as such. It had been dedicated 
to public use. It had been accept€d and 
used as a public highway for some forty- 
five yeai-s. The forfeiture of the charter 
of the turnpike company destroyed the 
rights of that corporation; yet the road 
still remained in fact and in law a public 
highway : Craig v«. The People ex reL^ 49 
111., 495. Conceding that the title of the 
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owner of the soil in the fee was not de- 
stroyed by the use to which the surface 
was put by the turnpike company, and also 
that the forfeiture of its charter terminated 
all its rights as against the owner, yet these 
facts did not have the effect to vacate the 
road as a public highway. It was not then 
taken for private purposes, but remained 
open for public use. It is a general rule 
of law that the title of the owner of land 
to the fee is not divested by the construc- 
tion and maintenance of a public highway 
thereon. His right to the soil and the 
right of the public to pass over the ground 
both exist at the same time. When the 
obligation of the turnpike company to main- 
tain the road ceased the duty was imposed 
upon the municipality in which it was lo- 
cated to take charge of the road and put 
and keep it in repair in the same manner as 
if it were a county road : Act of April 29th, 
1844, section 8, Purdon's Digest, 1279, pi. 
56. As long as this road continued to be 
used as a public highway and had not been 
vacated by any legal proceedings, the rail- 
road company could not treat it as aban- 
doned. It could not lay its track thereon 
without incurring the obligation imposed on 
it by law for the taking and occupying of a 
public highway. We discover no error in 
the trial, and the learned judge was clearly 
right in entering judgment in favor of the 
plaintiff below on the question of law re- 
served. 

Judgment affirmed. 



(Hlroy vs. The Commonwealth of Pennsyl- 
vania. 

W7-it of Quo Warranto — Power of Din- 
triet Attorney — Art of May 8^ ISoO, 

Under the act of May 8(1, la'iO, the District At- 
torney has the same power to issue a writ of 
quo warranto as the Deputy Attorney General 
had prior to that Act. 

It is not absolutely necessary that a rule to show 
cause should be issued previous to the actual 
issuing of the writ oi cpto warranto. 

Error to the Court of Common Pleas of 
Lackawanna county. 

March 31, 1884. Opinion by Gordon, J. 

The proceeding in this case has its foun- 



dation in a writ of quo warra7ito. issued, at 
the instance of the District Attorney, to 
try by what right Richard Gilroy, John 
Morrow, John Corcoran, John Carden, 
Patrick Loftus and Michael Coyne, exercise 
the office of School Directors in the Bor- 
ougli of Archibald, We thiuk the facts of 
this case were properly disposed of in the 
court below. It was certainly a mistake for 
the citizens of this district, in February, 
1881, to elect a full board of directors. 
The learned judge, who directed the trial 
of tliis case in the court below, properly 
instructed the jury that, at that time, there 
were but two such officers to elect, who 
would, in regular order, take the places of 
those whose terms expired in the month of 
June following, and that the election of the 
other four was a nullity, and must be dis- 
regarded. Not less coiTectly has the case 
of John Morrow been disposed of. This 
man was properly and regularly elected, 
and might have had his seat had he chosen 
to take it; but having refused to sit with 
the legal board, he occasioned a vacancy, 
which was properly filled by appointment, 
and he thus forfeited his right by his own 
act. It is contended, however, that the 
writ in this case ought to be (juashed for 
the reason that the District Attorney ha^i 
not the power to file suggestions for a quo 
warranto^ as had the Deputy Attorney 
General under the Act of June 14, 1836 ; 
and that treating the writ as having been 
issued at the suit of a private person, it 
ought not to have been allowed but upon a 
previous rule to show cause. Neither of 
these positions can be sustained ; the first 
because the Act of May 8, 1850. has, in 
express terms, vested the District Attorney 
with all the powers which formerly belong- 
ed to the Deputy Attorney General. In 
the case of the Commonwealth vs. The 
Commercial Bank, 4 Cas. 391, the only 
4uestion relating to the subject in hand, 
was whether the act of 1850 did not take 
away the power of the Attorney General 
to institute the proceeding in quo warranto. 
It was held that it did not ; but at the 
same time it was said, that the Act was de- 
signed to clothe the District Attorney with 
an authority independent of that of the 
Attorney General. In other words, he 
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who occupies the position formerly filled 
by the deputy, uo\y takes the place of a 
principal whose powers are measured by 
those which previously belonged to the 
deputy. 

As to the second position assumed as 
above stated, whilst in the Commonwealth 
vs. Jones, 2 Jones 365, a case in which the 
writ was issued, at the instance of a private 
prosecutor, to try the right of an incumbent 
to the office of Mayor, it was held that 
such process would be granted only after a 
rule to show cause, yet the subsequent 
cases of Murphy vs. The Farmers' Bank, 
8 Harris, 415, and the Commonwealth vs. 
Cluly, 6 P. F. Smith, 270, have so modi- 
fied this decision as to hold that the rule to 
show cause is not indispensable. In such 
case the practice is analogous to that pre- 
scribed by the British Statute of 9 Anne, 
under which the writ was allowed by the 
court; and as the matter thus rests through- 
out in the sound discretion of the court, if 
it appears at any time during the trial that 
the writ was issued improvidently, the 
court may refuse to entertain it. This re- 
moves the necessity of a strict insistence 
upon the rule to show cause, since the de- 
fendant does not thereby lose his opportu- 
nity of showing that the suggestion should 
not have been entertained. The material 
assignments of error being in this manner 
disposed of, the others become of no conse- 
quence, and are, therefore, passed without 
special consideration. 

The judgment is affirmed. 
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Herman, Administrator vs. Rinker. 

EUROR TO TEE COMMON PlEAS OF WYOMING 

County. 

Judtjtnent — Judyment note — Evidence — 
/Statute of Limitations — Pleading — 
Amendment. 

Judgment having been entered upon a 
judgment note more than ten years after 
date, without complying with a rule of 
court requiring a special application to the 



court, accompanied by an affidavit, for 
leave to enter judgment in such case, it is 
within the discretion of the court on appli- 
cation of defendant to permit such judg- 
ment to be opened, so that the statute of 
limitations may be pleaded. 

A judgment as above was entered upon 
a joint and several judgment note agiunst 
two of the makers, the third being dead. 
The court, on application of one of the de- 
fendants, opened the judgment as to all of 
them, and an issue was made up at bar, 
the note to stand for the declaration, and 
defendant to plead the statute of limita- 
tions. 

ffeldy that plaintiff should have been 
allowed to put the note and record in evi- 
dence, in order to enable him to follow the 
same up with evidence tolling the statute. 

The above offer of evidence being re- 
fused, plaintiff offered to prove a payment 
on account by one of the defendants, and 
also moved to amend the issue at bar, so 
that it should stand as against the de- 
fendant alone making such payment. 

ffeld^ that the amendment should have 
been permitted. 

Judgment reversed. 

Opinion by Paxson, J. 

14 W. N. C, 541. 
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C. p. OF LACKAWANNA COUNTY. 
Barker's Estate. 
Judgment J Assignment of — Postpone- 
ment of lien — JSquities of assignor 
and liability of assignee — Actual and 
constructive notice. 

The assif^ee of a judgmeut takes its subject 
to all the defenses of the defendant against the 
plaintiff, but not subject to the secret equities 
of third parties. 

Third persons dealing with a party against 
whom a judgment has been obtained, are not 
bound to look beyond tlie entry of the judgment 
as docketed by the Prothonotary. 

A purchased part of a judgment from B. in 
her lifetime, and the balance from C, sole heir 
of B. D. purchased from B. in her lifetime 
another judgment against same defendant by 
an assignment which postponed the judgment 
A. purchased to the lien of D.'s judgment. A. 
had no notice of this either actual or by the fil- 
ing of the assignment in the record of A's 
judgment which D. neglected to do. D. al- 
lowed the lien of his judgment to expire. 

Held, That A. took a good title to his judg- 
ment (no creditors objecting) without adminS- 
tration on B.'s estate — also held on distribution 
under act of 1846, that A., and not D., was en- 
titled to the fund arising fi*om the sale of real 
estate bound by A*8 judgment. 

February Term 1879, No. 807. 

Exceptions to Auditor's Report. 

The sole exception in this case, covered 
by the four exceptions, is that the fund 
was not awarded to B. H. Throop instead 
of A. H. Winton. 

The facts are as follows: On the 31st 
March, 1883, certain real estate of Abel 
Barker was sold at Sheriff's sale to B. H. 
Throop, for the sum of six thousand dol- 
lars. B. H. Throop appeared from the 
record to be the first lien creditor to that 
amount and receipted for his bid. The 
Sheriff so returned, and this audit arises 
under that return and the act of 20 April 
1846, sec. 2. The judgments which con- 
stitute Throop the first lien creditor are 
No. 44, Aug. T., 1870, about which there 
isno dispute and No. 807, Feb. T., 1879, 
in the Common Pleas of Lackawanna which 
latter is a revival of No. 286, August T., 
1868, in the Common Pleas of Luzerne, 



the lien of which has been always kept 
alive. A controversy has arisen in this 
audit growing out of the peculiar wording 
of an assignment to A. H. Winton of part 
of another judgment, which at the time of 
this sale was not a lien upon the land sold, 
but at the time of the assignment was held 
by Elizabeth Brown, who also then held 
the Throop judgment. No. 286, August 
T., 1868. The judgment assigned to 
Winton was No. 287, Aug. T., 1868, and 
was assigned 6 May, 1870. The assign- 
ment was filed in No. 287, Aug. T.,1868, 
and while the peculiar wording which 
would postpone the lien of 286, is what the 
contestant here stands on it was not filed 
in No. 286 nor noted, and as a fact Throop 
had no notice of it. The lien of 287 was 
allowed to expire on 12 January, 1879. 
It had been revived on 20 October, 1873, 
against defendant Abel Barker, and W. 
W. Winton and Delaware & Hudson Canal 
Co. as Terre Tenants, and judgment on re- 
vival entered 12 January, 1874, which judg- 
ment as to the Canal Co. was stricken off 
and the Scire Facias put at issue by plea. 
Throop on 22 July, 1875, purchased part 
of judgment 286, and in August, 188:^, 
purchased the balance. 

The basis on which Winton claims the 
fund, and on which the learned auditor al- 
lowed his claim is as follows : 

"On or about May 5, 1870, the same 
real estate of the defendant was advertised 
for Sheriff's sale on two or three different 
judgments, which were prior liens to the 
one now in dispute, and another which the 
said Elizabeth Brown held against the de- 
fendant, viz.: No. 287, Aug. T., 1868. 
Elizabeth Brown reciuested A. A. Winton 
to stop the sale of the property by paying 
the said prior judgments, and for the con- 
sideration of w-hich she executed and de- 
livered to him a certain paper,* a copy of 
which is attached to this report and marked 
Exhibit " B." Winton did pay the said 
judgment amounting to $2,158. The sale 
was stopped, and the paper of which 
it is in fact, among other things, an 
assignment of that nuich interest in judg- 
ment No. 287, was duly filed of record in 
the case. This judgment was not revived 
hence at the time of the present real estate 
sale had lost its lien. But^by the same 
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paper it is covenanted and agreed that the 
said Winton in case of a judicial sale of the 
premises, shall have preference of payment 
to the amount of $2,lo8 with interest from 
the proceeds thereof, over her, the said 
Elizabeth Brown's judgment No. 286, 
Aug. T., 1868, the same being the one 
now under consideration. B. H. Throop 
had no notice whatever of the outstanding 
agreement, claim or whatever it may be 
called. It was not on record in the case," 
(that is, in the proper case No. 286, Aug. 
T., 1868.) The evidence shows that 
Throop neither had constructive, viz., by 
the proper record nor actual notice, viz., 
by knowledge or personal notice before 
the purchase of judgment No. 286. The 
auditor finds also as a fact that Throop 
purchased of Chas. T. Brown in August, 
1882, the balance of judgment 286 having 
previously purchased part of Elizabeth 
Brown in her lifetime. Chas. T. was the 
oply son and sole heir of Elizabeth. Eliza- 
beth Brown died in 1876 or 1877. Throop 
paid between $2,000 and $3,000 for the 
balance of the judgment. There wps no 
administration on the estate of Elizabeth 
Brown and no creditors. The auditor 
while admitting that a second assignee of a 
judgment purchasing without notice of the 
first assignment, is protected against the 
claim of the first assignee, awards the 
amount of the judgment assigned to Winton 
out of the fund, because he considers 
Throop's title to the balance of the judg- 
ment No. 286 defective, and because Win- 
ton in filing his assignment in 287 is not 
guilty of " wilful negligence " in not filing 
it in 286, nor negligent in not keeping his 
judgment revived, because the fund does 
not reach it, as the sequel shows. 

August 1, 1884. Opinion by Hand, J. 

We cannot agree with thei learned audi- 
tor in his conclusions, and are of the opin- 
ion that the whole fund should be awarded 
to B. H. Throop, as the holder of the first 
lien of record entitled to the fund. The 
money must be appropriated to liens, this 
is clear from the act of 1846. There is 
no other lien than judgment 286, Aug. T., 
1868, that can have any standing for the 
balance of this fund after the Voyle judg- 
ment. Throop is the owner of this judgment 
by a part purchase from Mrs. Brown in her 



life time and a bona fide purchase of the 
balance from her heir after her death. It 
is true he purchased for less than the face 
of the judgment, but this is lawful. Gaol 
V8. Willis, 2 C. 259 ; WycoiF vs. Long- 
head, 2 Dallas 92 ; Musgrave vs. Gibbs, 1 
Dallas 216. 

Throop purchased with no notice of aoy 
prior equities of Winton, and it is well set- 
tled that a subsequent assignee is protected 
against a prior assignee of a judgment who 
gives no notice of his puixjhase. See 
Wethrill's Appeal, 3 Grant 281, cited by 
the auditor, also Campbell's Appeal, 5 C. 
401 ; Fisher vh. Knox, 1 H. 622 ; Gallan- 
gher V8. Cadwell, 10 H. 300. 

Nor was it necessary that letters of ad- 
ministration should have been issued on the 
estate of Mrs. Brown. A creditor alone 
and on sufficient grounds could dispute the 
title of the heir at law. A creditor could 
do it by taking out letters, and he alone 
could exact administration. Gibbons vs. 
Wright, 14 S. & R. 105 ; Lee v«. Wright, 
1 R. 149. 

No unpaid creditors of Mrs. Brown ap- 
pear. Throop bought No. 286 three years 
after the lien of No. 287 expired and over 
five years after Mrs. Brown died. It is 
not by virtue of any lien that Winton 
could claim, for he has lost his lien. His 
claim, if valid, is for a breach of contract 
on the part of Mrs. Brown. He is not a 
lien creditor within the meaning of the act 
of 1846, and it is doubtful whether he has 
any standing as a "person interested" even 
if Mrs. Brown were living and now claim- 
ing this money. Shaw's Appeal, 46 Pa. 
State 407. 

We shall show further that as against 
Mrs. Brown his equities would be very 
doubtful. But aside from the act of 1846 
does Winton present any equities whatever 
here which entitles him to this money as 
against Throop. We think not for he neg- 
lected to file his assignment in the proper 
case to affect Throop, he neglected to re- 
vive his judgment, and so has no equities 
against Mrs. Brown much less any against 
Throop. What was her agreement ? She 
assigns "without recourse to me, and in 
the event of a judicial sale of the premises 
bound by said judgment" (to wit 287t 
Aug. T., 1868), "it is for value received 
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further agreed that the portion hereby as- 
signed shall have preference in payment 
from the proceeds of any sale over the re- 
mainder of this judgment and also over 
my judgment No. 286, August T., 1868, 
Com. 1\" By allowing his lien to expire 
he has shut out any purchaser of No. 286 
from any subsequent equities of subroga- 
tion, if Winton should be allowed equities 
on this fund. Equity does not favor the 
negligent. So far as the record appears, 
non constat that judgment 287 revived 
down to 1879 against Barker and Terre 
Tenants would have wholly protected Mrs. 
Brown in her agreement "in the event of 
a judicial sale of the premises bound by 
said judgment." 

Again, a judgment is a debt of record 
in which the note is merged, is a lien 
against real estate subject to ofiset or equi- 
ties of the debtor unless he waive his right, 
but not to any secret equity of a purchaser 
who has not given notice of his right. One 
thu3 delinquent has no equity against a 
bona fide purchaser without notice. The 
assignee of a bond or other chose in action 
may be liable to secret equities of the 
obligor or debtor against which the former 
can protect himself by enquiring of the 
latter, but he may not be able to ascertain 
the latent equity of some third person 
against the obligee. See Mott vs. Clark, 
9 Barr 399, and especially foot of page 
404. The assignee of a judgment takes 
it subject to all the defenses of the defend- 
ant against the plaintiff, but not subject to 
the secret equities of third parties. See 
Appeal of Mifflin Co. Bank, 2 Out. 150, 
15^, citing Dons vs, Barr, 9 S. & R. 141 ; 
Tayler vs. Gilt, 10 Barr 428 ; McConnell 
vs. Wenrich, 4 II. 365. 

Third persons dealing with a party 
against whom a judgment has been ob- 
tained are not bound to look beyond the 
entry of the judgment as docketed by the 
Prothonotaryj they are not bound to go 
further than the docket though a paper 
filed in the same case showed that the 
judgment should have been for a much 
larger amount. Cutcher vs. Comth., 6 
Wh. 340. In the case at bar the paper 
filed in No. 287 was not in the line of Dr. 
Throop's search when purchasing. No. 286. 
See Scott vs. Burton, 2 Ashm. 312 ; 



Woods vs. Farmen, 7 W. 332 ; McLana- 
han vs, Reeside, 9 W. 508. 

In view of the facts and the law, we sus- 
tain the exceptions filed to the auditor's 
report, and award the balance of the fund 
to B. H. Throop on judgment 807, Feb. 
T., 1879, Lackawanna County Common 
Pleas, being the amount which was awarded 
to A. H. Winton. 



C. P. OF CHESTER COUNTY. 

Benjamin et al. vs. Donehower. 

Case stated — Will^ construction of — De- 
vise of real estate — Vested interests — 
Children and grandchildren. 

A testator devised real estate to D. B. "dur- 
ing his natural life, and after his decease the 
same shall go to his children, hut in case he 
should die without heirs " then over. 

Heldy that gi-andchildren of the life tenant 
whose parents died prior to the death of the 
life tenant were entitled to take their parents' 
share in remainder. 

Held also, that the estate was vested in the chil- 
dren of the life tenant as they came into being, 
and that the grandchildren take, not under the 
word children as used in the will, but as heirs 
of children of interests vested in their parents 
at the time of their death. 

After a limitation in fee once vests, no limita- 
tion can take eftect. 

This was an amicable action and case 
stated for the opinion of the Court. 

By the will of Henry Munshower, the 
following devise was made to Daniel Ben- 
jamin, the father of the plaintiffs in this 
action. " Item — I will and bequeath unto 
my nephew, Daniel Benjamin, son of my 
sister Esther, the house and lot I now live 
on, together with the two acre lot opposite 
it that I purchased of Longacre, and the 
wood lot that I purchased of Hippie's es- 
tate, in the following manner, viz. : By him 
paying unto his mother the sum of seventy- 
five dollars, he shall have, hold and oc- 
cupy the said three lots and receive the is- 
sues and profits thereof during his natural 
life, and after his decease the same shall 
go to his children. But in case he should 
die without heirs, then the ^same shall be 
sold, and the moneys arising thereon shall 
be equally divided betAveen all my brothers 
and sisters ; and he shall have no right to 
cut down any timber nor sell any wood off 
the said losts, excepting what will be neces- 
sary to be cut and made use of on the said 
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lots, such as rails, fuel, coal, wood, etc.; 
neither can he convey or sell his right 
and interest therein to any person so that 
it would be occupied and held by any one 
except himself, unless he first obtains the 
consent of my executors in writing; and 
should any one pretend to enter thereon 
and occupy the said lots by his interests 
therein being sold for any debts he may 
contract, my executors have full power to 
expel all such, and see that my will be 
strictly adhered to, and I will unto him all 
my smith tools in like manner." 

Henry Munshower died in 1823. At the 
date of the probate of his will, December 
4, 1823, Daniel Benjamin waa unmarried, 
and without issue. Daniel Benjamin left 
to survive hito the plaintiffs, his sons and 
daughters, and also certain grandchildren 
whose parents died prior to the death of 
Daniel Benjamin. The question for the 
determination of the Court was, whether 
the plaintiffs had the entire fee, to the ex- 
clusion of the granchildren. 

Thos. S. Butler y for plaintiff's. — The de- 
visee took only a life estate with a limita- 
tion over: Curtis vb. Longstreth, 44 Pa. 
St. 302. 

Under a devise to one for life with a re- 
mainder to his or her children, the first 
taker has no freehold of inheritance : Cote 
VH, Vonbonnhorst, 41 Pa. St. 251. 

Where it is necessary to effectuate a 
manifest intent, grandchildren may un- 
doubtedly take by the designation of 
children, though it is by no means the 
legal acceptation of the word : Dickinson 
VH. Lee, 4 Watts, 83 ; Hallowell V9, 
Phipps, 2 Whart. 380. 

The word children in a will does not in- 
clude grandchildren, unless it appears from 
the context to have been so intended by 
the testator, or such meaning is necessary 
to carry out his manifest intent : Castner's 
Appeal, 7 Nor. 478; Jarman on Wills, 
690 ; Boinit's Appeal, 5 Barr, '^64 ; 
Gable's Appeal, 4 Wr. 231 ; Huss vh, 
St<>vens, 1 P. F. S. 287. 

Where a bequest is to children as a class, 
children in existence at the death of the 
t<?stator are alone entitled: Balbar's Es- 
tiite, 4 Casey, 4G7 ; Gior's Estate, 10 
Barr, 360. 

11, E. Mo7ia(/han^ for grandchildren. — 



The word children is a word of purchase 
unless from the language of the testator's 
will, a contrary intention is shown : Guth- 
rie's Appeal, 1 Wr. 9 ; Chew's Appeal, 
Ibid, 23. 

The remaindei-s vested in the children of 
the life tenant immediately upon their 
birth, and could not be divested : Thomp- 
son vs. Ward, 12 W. N. C. 566 ; Walker 
vs. Milligan, 9 Wr. 178. 

That the life tenant wa« unmarried and 
without issue at the death of the testator 
can make no difference : Curtis vs. Long- 
streth, 8 Wr. 33. 

When the remainder once vested, it 
opened to let in the interests of after bom 
children : Washb. on Real Prop. 524 ; 
Carver vs. Jackson, 4 Pet. 90 ; Olney v», 
Hull, 212 Pick. 311 ; Petrow's Estate, 8 
P. F. S. 424 ; Minnig vs. Batdorif, 5 B. 
503. 

Monaglian ^ ffause, for defendant. 

August 11, 1884. Opinion by Puthey, 
P.J. 

Under the will of Henry Munshower, 
Daniel Benjamin took an estate for life. 
This is clear from the authorities and is 
not disputed. The devise is to Daniel 
Benjamin for life, and after his decease to 
his children, and in case he dies withouc 
heirs then over. The testator intended 
that those in remainder should take as 
purchasers, and he describes them by the 
apt words of purchase, i. e. children, and 
therefore the first taker had only an estate 
for life. And the limitation over on the 
death of the first taker " in case he should 
die without heirs," makes no difference. 
Had there been no gift of a remainder 
to children, the limitation over on the 
death without heirs would have given him 
an estate tail by implication; but there 
having been an intermediate gift of a re- 
mainder to children of the devisee of the 
particular estate, the gift over on the deaUi 
without heirs must be construed, as a gift 
on death without such heirs must, as those 
previously mentioned, to wit, children. 
And the fact that the devisee for life was 
unmarried and without children when the 
will was made, and when the testator died, 
can make no difference. , The gift was not 
to the devisee named and his children im- 
mediately, but to the children by way of 
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remainder. If a devise is made to a man 
and his children or issue, and he had no 
issue at the time of the devise, he takes an 
estate tail. In such case the gift is im- 
mediate ; and as the children or issue can- 
not take as immediate devisees, because 
they are not in esse, the words are taken 
as words of limitation. But this reason 
ceases when the gift to the children, in- 
stead of being immediate, is by way of re- 
mainder. In such case the word children 
may have its natural signification consist- 
ently with the intent of the testator. 
When a remainder is limited to children 
and it can take eflfect as such, it must, and 
consequently the word cannot be a word 
of limitation, and enlarge the estate limited 
to the parent for life into a fee tail. 
Chew's Appeal, 1 Wright, 23 ; Cote vs. 
Von Bonnhorst, 5 Wright, 243 ; Curtis vs. 
Longstreth, 8 lb. 297 ; Petrow's Estate, 
8P. F. S. 424. 

The testator also imposes prohibitions on 
the estate granted to the first taker, which 
are wholly inconsistent with and opposed to 
the idea of a fee in him. 

The main question discussed by counsel, 
and on which the case turns, was as to 
when the remainder to the children of 
Daniel Benjamin vested — whether at the 
death of the life tenant or at an earlier 
period. 

It is contended on behalf of the plaintifis 
that only the children living at the death 
of Daniel Benjamin are entitled to take ; 
that the vesting was postponed until that 
period, and that they alone answer the de- 
scription of the testator. That under a 
devise to the children, grandchildren and 
other remote issue are excluded unless a 
contrary intent be apparent in the will, or 
such meaning is necessary to carry out his 
manifest intent, and that no such intent 
here appears. And further, that if such 
intent appeared, the grandchildren would 
be too remote; that they would be the 
issue of children, which children were not 
in existence at the death of the testator, 
and that the law would not carry such a 
provision into efiect. 

We need not determine whether the 
grandchildren of the life tenant would be 
included in the term children, if the vest- 
ing only took place at his death, inasmuch 



as we consider it settled by the authorities, 
that the estate was vested in the children 
of the life tenant as they came into being, 
and that the grandchildren take, not under 
the term children as used in the will, but 
as heirs of children, of interest vested in 
their parents at the time of their death. 

This devise was an estate for life to 
Daniel Benjamin, with remainder to his 
children. There being 'no children in ex- 
istence at the time the life estate vested, 
the remainder was contingent. But it 
ceased to be contingent the moment a child 
was bom. Upon the birth of a child, it 
vested in such child alone, as fully as if it 
had originally been limited to a living 
child, and as other children were bom suc- 
cessively the estate opened and let them in 
to share in the same as a vested remainder, 
until the whole class became finally ascer- 
tained by the death of the life tenant. 
That such is the proper interpretation of 
this devise is shown by the authorities 
bearing upon the question. We need only 
refer to 2 Washbume on Real Property, 
233, 240, marg; Minnig vs. Batdorff, 5 
Barr, 503; Petrow's Estate, 8 P. F. S. 
427; Thompson vs. Ward, 12 W. N. ,C. 
567 ; Cote vs. Von Bonnhorst, supra ; 
Curtis vs. Longstreth, supra. 

The remainder being thus vested in the 
children as they were successively bom, 
was an absolute vested remainder, and the 
devise over would have fallen, and could 
not have taken eflfect even if all the chil- 
dren of Daniel Benjamin had died in his 
life time. After a limitation in fee once 
vests, no limitation over can take eflfect. 
Thompson vs. Ward, supra. 

On the death of two of the children of 
Daniel Benjamin, their shares descended to 
their children. The fact that they died in the 
life time of their father makes no diflference. 
That would not have the eflfect of divesting 
their rights which had already vested. A 
remainder contingent at its creation may 
become vested, although the one to whom 
it is limited may never himself have an op- 
portunity to enjoy it in possession. When 
a remainder is limited to one who has a 
present capacity to take the possession and 
enjoyment of the same, but the determina- 
tion of the prior estate is necessary to give 
him such possession and enjoyment, it will 
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be a vested remainder and descend to his 
children or heirs at law, or pass to his de- 
visee, even although he may never have 
had the acthal possession and enjoyment 
by reason of his death preceding that of 
the life tenant. 2 Washbume on Real 
Prop. 243 marg. ; Thompson i;8. Ward, supra. 
This disposes of the case. The children 
of Daniel Benjamin, who died in his life 
time had vested remainders which de- 
scended to their children. These have not 
united in the contract of sale to the defen- 
dant, or in the deed tendered. The plain- 
tiffs are not the sole owners of the real es- 
tate, and cannot convey to the defendant 
the tide to the whole thereof as they have 
contracted to do, and, therefore, under the 
case stated, judgment must be entered for 
the defendant. 



UHrter ^essioii§. 



Q. S. OF WARREN COUNTY. 

In re Petition of A. H. Lacy, Praying for the 

Revocation of the Liquor Licenses 

Granted to John Lauffer, 0. 

0. Wagner and Tabor 

& Russell. 

Liquor LiceriseSj revocation of — Power 
of courts to revoke — Fraud and covin 
hy applicants — Gift by applicants to 
Associate Judge. 

All acts, as well judicial as others, mixed with 
fraud and deceit are in judgment of law wrong- 
ful and unlawful; and any and every secret, 
deceitful practice whereby one man obtains an 
undue or unfair advantage over others to the 
prejudice of their rights, and contrary to the 
dictates of common honesty, is a fraud. 

L., W., and two othei-s, about the first of 
March, 1884, all expecting to be applicants for 
licenses in the borough of Warren at the June 
Session, purchased a gold watch and chain for 
$132.50, and presented the same to one of the 
Associate Judges ; on the sanie day the watch 
was presented the Judge obtained from L. a loan 
of $115, evidencing the same by a judgment 
note with usual waivers, and falling due after 
the June Session, at which time his and other 
applicaticns for licenses were to be acted upon. 

Held, That the intention or motive which im- 
pelled the acts complained of on the part of 
these applicants, were dishonest and fraudulent 
to the rights of other applicants, as well as an 
insult to the dignity and purity of the judicial 
tribunals of the commonwealth, and a fraud 
upon the other members of the court. 

Rule to show cause, etc. 



Opinion by Taylor, P. J. 

No objections were made or exceptions 
taken to the form of the petition or to the 
joinder of the several parties in the same 
petition and rule. All informalities and 
irregularities, if any, have been waived, 
the testimony taken and the case argued 
upon its merits. 

The facts pertinent to this issue are un- 
contradicted and may be stated as follows: 
March 6, was the time appointed for hear- 
ing and disposing of applications for license 
in the county of Warren at the March 
Sessions, 1884,. and eight petitions were 
then presented for licenses to keep saloons 
in the borough of Warren, all of which 
were then continued to the succeeding ses- 
sions of the court in June. Six additional 
applications were filed, aggregating four- 
teen to be disposed of at the June Sessions. 

Tabor & Russell, two of the respondents, 
were petitioners at the March Session, and 
their license was granted on the 13th of 
June succeeding. The evidence develops 
but a single act which could be tortured 
into a suspicious one ; this occurred after 
their license was granted, and, as against 
them, has not the slightest weight. The 
other respondents, Lauffer and Wagner, 
had been licensed in 1883, and the term of 
their license expired at the June Sessions 
for 1884, at which time they were appli- 
cants for the ensuing year. About the 
first of March, 1884, at LaiifTer's solicita- 
tion, Wagner and two others, all expecting 
to be applicants for licenses at the June 
Sessions, joined with him and equally con- 
tributed to the purchase of a gold watch 
and chain, which was consu:nmated by the 
payment of one hundred and thirty-two 
dollars and fifty cents, and about the 6th 
or 7th of the same month, Laufier pre- 
sented the same to Judge Bates, one of the 
associate judges for Warren county. No 
one was present at the presentation but 
the last two named. No surprise was 
manifested by the judge nor questions 
asked, save one, the names of the other 
whole-souled contributors. This was an- 
swered. On the same day the watch was 
presented, or the succeeding one, the judge, 
with becoming modesty, still farther taxes 
the generosity of Lauffer by obtaining from 
him a loan of $115, evidencing the same 
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by a judgment note with usual waivei-s, 
and falling due after the June Sessions, at 
which time his and other apnlieations for 
licenses were to be acted upon. If I am 
correctly informed, the number of licenses 
granted to proprietors of saloons in the 
borough for the year 1883 was limited to 
five, and it was, at least tacitly, understood 
that there should be no increase. At the 
June Sessions for 1884 there was a general 
remonstrance against the increase of the 
number of licenses in the borough, and 
another one containing specific objections 
against the granting of license to Lauffer 
and Wagner, two of these respoijdents. 
The president judge was the only member 
of the court residing in Warren, and he 
was emphatically opposed to the granting 
of license to these two men. 

The official action of the court, and the 
reasons for their determinations, are not 
subjects for our consideration; they are 
foreign to this issue, except in so far as 
their information and the result of their 
deliberations may throw light upon the 
questions involved in this issue, and we may 
dismiss them with the single remark, that 
the evidence thus far adduced develops no 
unworthy motive influencing the action of 
Associate Judge Brown; but there is 
shown such a lack of courtesy, and even 
common propriety, in the action of the as- 
sociates by their overruling the president 
judge upon matters within and under his 
daily observation, which if, for no other 
reason, thereby the better fitted him for a 
just discrimination and determination of 
these vexed questions, that the motives 
which impelled such acts should be ex- 
plained in some other proceeding where 
such motives would be made the single 
issue, and the suspicious stain upon the 
ermine be blotted out if possible. 

Jurisdiction herein is specifically con- 
ferred by the first section of the act ap- 
proved March 26, 1867, which, inter alia^ 
provides * * * "And upon sufficient 
cause being shown the said courts shall 
have power to revoke any license granted 
by them." * * * " Not only is jurisdic- 
tion conferred by the statute recited, but 
when the issue is like the one under con- 
sideration, the courts of this Common- 
wealth have always been vested with juris- 



diction at common law." The gravity of 
this complaint is that these two licenses 
were fraudulently obtained. Many years 
ago this principle was enunciated by an 
able judge of our Supreme Court in this 
language : " As early as the reign of 
Elizabeth it was determined by all the 
judges of England and the barons of the 
H\che(iuer, assembled in Fermer^s Cmej 
3 Coke Rep., part 4, p. 77, * that the law 
doth so abhor fraud and covin that all acts, 
as well judicial as others, and which of 
themselves are just and lawful, yet being 
mixed with fraud and deceit, are in judg- 
ment of law wrongful and unlawful.' " * * 
* A multitude of authorities are cited in 
that case which cannot now be shaken, to 
establish the rule that judicial proceedings 
are rendered null and void by fraud. Any 
and every secret, deceitful practice where- 
by one man obtains an undue or unfair 
advantage over another, to the prejudice of 
their rights, and contrary to the dictates 
of common honesty, is a fraud. 

The facts being admitted or uncontra- 
dicted, but a single question remains in 
connection therewith, viz: What was the 
intention or motive which impelled the acts 
complained of on the part of the respon- 
dents ? Upon the hearing, counsel for the 
respondents earnestly urged upon our at- 
tention the fact there was no indebtedness 
for favors past, and that the respondents 
swore they did not intend to influence 
favorable action in the future, and upon 
my asking the question, " What then was 
the motive?" the reply was, "That was a 
question I must solve for myself." The 
question was a pointed one, and under the 
circumstances, this forced reply was not 
surprising. 

Every act of a man the law presumes to 
be an honest one, and every motive pure, 
until the contrary be shown. Fraud is 
never presumed ; it must be proven ; " or 
it may be inferred from facts clearly 
proven leading to that conclusion." 

Our first duty, then, is to seek for an 
honest motive. 

The evidence develops no distinguished 
public services which elevated Judge Bates 
above his associates upon the bench or any 
ordinary private citizen, or particular act 
of unusual generosity or unselfish devotion 
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to a noble cause whicli pointed to him 
especially as a fitting mark for public 
favors. There was no past favors unre- 
warded, nor was there any sueli intimate 
social relations as would warnint au ordi- 
nary intellect in arriving at the conclusion 
that the motive had its birth-place in tlie 
home of the aifections. 

Failing to discover auy of the ordi- 
nary honest motives which prompt men to 
perform such acts, I am compelled to re- 
sort to legal maxims for a solution. 

All deliberate acts of sane men are im- 
pelled by motives ; none but the fool or 
imbecile act otherwise ; and in the absence 
of any discoverable motive, the law pre- 
sumes that every man intends the necessaiy 
and natural results of his own acts. What 
was the necessary and natural results of 
his own acts ? What was the necessary and 
natural results of the acts complained of V 
Judge Bates was a temperance man. Four- 
teen applications for license to keep saloons 
in the borough were to be acted npon ; the 
probabilities were that less than one-half 
that number would be granted. Discrimi- 
nations and selections must be made. Of 
all the applicants for license but four were 
solicited to contribute ; the intention of 
these favored persons was kept a profound 
secret from the others, who were thus ex- 
cluded from adding their pecuniary aid, or 
in any other manner testifying to their ap- 
preciation of the virtues of Judge Bates. 
In my opinion, the unbiased judgment of 
every honest man can arrive at no other 
conclusion than that the necessary and nat- 
ural result of such acts, under the circum- 
stances, was to clothe those four contribu- 
tors with an undue and unfair advantage, 
to the prejudice of the non-contributing 
applicants; and, as such, a fraud upon 
them, of which they have just reason for 
complaint. The result shows those four 
contributors were all duly licensed. How 
could the other applicants successfully com- 
pete against such odds ? From the occu- 
pant of the highest official position in the 
land down through all grades of society to 
the beggar, with his apology for clothing in 
rags, all should stand upon the same common 
platform, equal before the bar of justice ; and 
every one has the right to expect and demand 
that his cause shall be tried upon its mer- 



its and that alone. The petition charges 
that Judge Bates, in receinng the proffered 
gift, was actuated by improper motives. 
The motives actuating the judge in receiv- 
ing are not the issue herein, only as they 
are collaterally necessarily made a part of 
the re» t/eyffp ; and we express no opinion 
upon the alleged facts, leaving open this 
question, only regarding with profound 
sorrow and regret that any member of the 
judiciary, in this country should be placed 
in a position unfortunate enough to require 
explanation of any judicial act, and hoping 
for the honor and reputation of the bench 
that all may yet be satisfactorily explained. 
But the acts of these four contnbutors, 
under the circumstances, was not only an 
insult to the dignity aiind purity of the ju- 
dicial tribunals of the Commonwealth, but 
it was also a fraud upon the other members 
of the court. They had the right to ex- 
pect from their associate in consultation an 
impartial judgment, unbiased and unin- 
fluenced by the irresistible effect of favors 
received, pride appealed to, and obligar 
tions becoming due. 

Li these days, when communities are al- 
most daily startled by the reported em- 
bezzlement of trusted bank officials, ^id 
the fraudulent appropriation of trust funds 
by persons who hitherto had borne spot- 
less reputations for honesty, the confi- 
dence of the people in the integrity of al- 
most every department of business is rap- 
idly becoming weakened. The courts, of 
all our republican institutions, should guard 
with mf)re jealous care the spotless reputa- 
tion it has so honestly maintained, and ab- 
staining from even the appearance of evil, 
with clean hands and a pure heart so ad- 
minister the law as to court investigation 
and challenge the admiration of every 
citizen; for, when the people shall lose 
confidence in the honesty of jurors, and 
integrity of the courts, every good citizen 
has cause for alarm, and may well take 
heed, for in such an unfortunate day the 
foundations of our free institutions are be- 
ing rapidly sapped. 

Foi* the reason stated, the rule is dis- 
charged as to the respondents. Tabor & 
Russell, and made absolute as to John 
Lauffer and (^). 0. Wagner. 
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C. p. OP DELAWARE COUNTY. 
Asdcned Estate of Joseph M. Wells. 

Mechanic's Lien — Agreement to release 
liens — Construction of Agreement — 
Defective Liens — Wages for Labor — 
Act of 18S6 and 1872 Construed. 

The proper practice of diraosing of an ol^'ec- 
tion to the form of a mechanio^B clahn filed 
against the estate of a debtor, is by an applica- 
tion to the court by any of the creditors, or as- 
si^roe, to strike off the claim. 

Whenever the court upon notice of a creditor 
would strike off a claim, the auditor in making 
distribution of the fund of an estate, may dis- 
rmtrd it, and subsequent creditors will not be 
a&cted by it. 

In no sense can a mechanic, who, as such, is 
entitled to a lien under the act of 1886, be also 
comprehended in the provisions of the act of 
1872, giving preference to wages for labor. He 
cannot be permitted to change his chti^icter and 
claim preference as a laborer or mechanic work- 
ingsimply for wages. 

When the preamble of an agreement men- 
tions but one defense, and the subsequent 
clauses reserve all defenses to a mechanic's lien, 
^e agreement is to be construed as a whole, 
and as admitting all legal defenses. 

Exceptions to Auditor's report. 

The fund for distribution was $1,730.34 
imd was derived from four different sources. 
The only fund in the distribution of which 
there appears to be any serious difficulty, 
was the sum of $415.45, collected by the 
assignee from the Misses Thomas, and held 
by him subject to the terms of an agree- 
ment in writing, dated July 3, 1877. 

The Misses Thomas were the owners of 
a dwelling house. They contracted with 
Wells, the assignor, for certain improve- 
ments to their premises. Wells sub-con- 
tracted with William Seal for the plaster- 
ing work and materials. Seal had a me- 
chimics' lien for his work and materials. 
This lien he afterwards released in the I 



usual form. For all work done and mate- 
rials furnished, after the date of the re- 
lease, he filed a new clwn. Wells, the 
contractor, becoming insolvent, made a 
general assignment for the benefit of his 
creditors. At the time of the assignment 
there was due to him from the Afisses 
Thomas, in full for his contract for work 
and materials upon their property, the 
above named sum of $415.45. This sum 
they properly declined to pay the assignee, 
as they might be liable to pay it to Seal, 
on his mechanic's clwn above mentioned. 
They also contended that the effect of the 
release of liens executed and delivered by 
Seal to them, was a complete defense to 
the subsequent lien filed by him. The 
matter was finally adjusted by the agree- 
ment before referred to, dated July 3,1877. 
The preamble to the agreement alleges 
that the sidd claim had been released pnor 
to the filing, whereby it is rendered doubt- 
ful whether the money now due from the 
Misses Thomas to said Wells should be ap- 
propriated to the mechanics' liens of Seal 
and Kitts, or whether it belongs to the as- 
signee, for the general creditors ; that, in 
order to avoid unnecessary litigation and 
expense, it is agreed that said money shall 
be paid to the assignee ; that the liens of 
Seal and Kitts shall be satisfied of record, 
but the a^i^ee shall hold said moneys, 
and account for them, with the other funds 
of the estate, "subject to any claim for 
preference which the said William A. Seal 
may legally have thereon bv reason of the 
said liens ; also, subject to the right of any 
other creditor or creditors of said estate to 
contest the claim for such preference, or to 
defeat or avoid the same. It being ex- 
pressly understood and agreed, that none 
of the legal rights of the said mechanic's 
lien claimants, or of the creditors of the 
said assigned estate, shall be in any way 
impaired, compromised or prejudiced by 
this arrangement, but that all such rights 
shall be reserved to all parties in interest, 
to be adjudicated and settled in the distri- 
bution of the funds belonging to the said 
estate, with the same force and eflFect as the 
same would have been determined in pro- 
ceedings for the collection of said claims, 
for which said liens have been filed, or in 
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suits for the recovery of said money by the 
said assignee." 

This agreement was signed by Wells 
through his assignee, by Fred. Fairlamb, 
assignee of the Kitts claim, and by William 
A. Seal, by his attorney. 

Opinion by Clayton, P. J. 

The auditor has construed the agree- 
ment as reserving, not only to the immedi- 
a,te parties to it, but also to all the other 
creditors, any defense which could possibly 
be set tip against the said Wells' lien. He 
correctly argues that if this lien is void, 
then the Misses Thomas, before the assign- 
ment, were liable to pay the money to 
Wells, and after the assignment, to his as- 
signee; for his general creditors. He finds 
the lien fatally defective, in not setting 
forth the nature and kind of work done, or 
the kibd and amount of the materials fur- 
nished, and the time when the materials 
were furnished or work done. Seal, being 
a sub-contractor, the auditor is clearly right 
upon the law. The exceptant, through his 
counsel, holds that, by the terms of the 
agreement, the only question reserved was 
whether the lien had been released ? He 
also contends that no one but the owner 
can take advantage of defects in the form 
of the claim filed. 

In both he is evidentiy wrong. The 
agreement must be construed as a whole. 
While the preamble mentions but one de- 
fense, the subsequent clauses reserve every 
objection which can possibly be made. 
That any person interested may object to 
defects in the form of the claim filed, is 
settied beyond further controversy. Lau- 
man's App., 8 Barr, 476-8. "Any lien 
creditor may object to the /orm of a me- 
chanic's claim filed against the estate of 
the debtor." Knabb's Appeal, 10 Barr, 
186. While an owner may waive a defect 
in form, before the rights of others have 
vested, I doubt very much his right to do 
it afterwards. But it has been more than 
once decided that a lien, void upon its face, 
need not be noticed by a purchaser, subse- 
quent lien creditor, or other person inter- 
ested in the estate. Goepp vs. Gartiser, 
11 C, 130. Actual notice to the parties 
will not cure the defect. " It is, at best, 



but notice of an abortive attempt to create 
a flen." Wherever, therefore, the court, 
upon motion of a creditor would strike off 
a claim, the auditor may disregard it and 
subsequent creditors are not affected by it. 
The knot in this case might have been 
effectually cut by an application to the 
court by the assignee, or any of the credi- 
tors,, to strike off this claim : indeed, I see 
no difficulty in how making such a motion. 

But there is another and conclusive an- 
swer to the argument of the exceptant's 
counsel. It is thi3 : The agreement is 
not signed by all the creditors. Mr. 
Howard only signs for Wells. Those 
creditors, therefore, who did not sign the 
agreement are free from its terms, and as 
it has been decided in the cases above 
referred to that any lien creditor or other 
person interested in the fund, may take 
advantage of a defect in the form of a 
mechanic's claim, and all the creditors of 
Wells became so interested as soon as his 
assignment was made, it follows that any of 
them may take advantage of the defect in 
this claim. The fund, as to creditors not 
signing the agreement, is in the same con- 
dition in which it would be if the assignee 
had sued the Misses Thomas for the money. 
They w^^ld have notified • Seal to come 
in and defend. The assignee would 
have pleaded the defect in the claim, or, 
more probably, would have moved the 
court to strike it off. He would, in 
such case, undoubtedly have recovered 
the money for the general creditors. On 
the other hand, if Seal had issued a 8ci,fa. 
it would have been the defendant's duty 
to call on the assignee te come and defend 
and the result would be the same. The 
first exception on the part of Seal is, there- 
fore, dismissed. 

Having thus failed, because of his de- 
fective claim, he has resorted to the novel 
expedient of claiming the amount due un- 
der his contract as wages for labor. The 
auditor has correctly overruled this claim. 
In no sense can a mechanic, who, as such, 
is entitied to a lien under the act of 1836, 
be also comprehended in the provisions of 
the act of 1872, giving preference to 
wages for labor. The mechanic is already 
protected by the lien laws. If, by his own 
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negligence, he loses this protection, he 
cannot be permitted to change his chaxac- 
ter and claim preference as a laborer or 
mechanic workinjg simply for wages. This 
exception is also dismissed. 

Under the agreement of July 3d, 1877, 
two mechanics' claims were satisfied, the 
one first above disposed of was by Seal, 
and was for plastering ; the other was by 
Fairlamb Brothers, to the use of FredericK 
Fairlamb, and was for mill work. The 
latter claim is faultless in form. The only 
defense to it is in the nature of an estoppel. 
Wells, the contractor, gave his note for the 
amount to the material man, who, for a 
valuable consideration, endorsed it over to 
Frederick Fairlamb. As a further security 
for its payment, the claim was also trans- 
ferred to the endorsee. Afterwards, sup- 
E)sing the note had been paid, Fairlamb 
rothers informed the owners of the prem- 
ises against which the claim had been filed, 
that nothing was due thereon. Frederick 
Fairlamb, the assignee of the claim, gave 
no notice of his assignment to the owners. 
The legal result was, that if they had acted 
upon the information received from Fair- 
lamb Brothers, and had settled in full with 
Seal, Frederick Fairlamb would have been 
without remedy. His fault was in not 
notifying the owners of the transfer of the 
claim to him, but, luckily for him, before a 
final settlement was inade between the 
owners and Wells, they received notice of 
the tarue state of afiiairs. For all they did 
on the fsdth of the information received 
from Fairlamb Brothers, up to the time of 
notice to the contrary, they were pro- 
tected ; but, as they stiU had $415 of Well's 
money in their hands at the time they re- 
ceived notice of the mistake in their former 
information, it is very clear that the bal- 
ance, then in their hands, was bound by 
the unsatisfied liens. The general creditors 
cannot complain ; they can have no supe- 
rior rights to Wells, in whose shoes they 
stand. The auditor was, therefore, right 
in awarding payment of this claim out of 
the said sum of $415. This disposes of 
all the exceptions. The report of the 
auditor is confirmed and distribution de- 
creed accordingly. 



garter $essioii§. 

Q. S. OF LANCASTER COUNTY. 
Commonwealth vs. Daniel Singer. 

{Criminal law — Fahe pretence — Motive 
of prosecutor not to affect hi% credibility 
^as a tvitness — Restitution of yroperty 
— Sentence, 

The fact that a prosecution for false pretence 
was commenced for the purpose of the prosecu- 
tor collecting or securing his money for the 
goods sold to defendant, should not prevent a 
conviction for the offense charged, as the party 
defrauded may properly expect a restitution of 
his property by sentence under the criminal code 
of Pennsylvania. 

Query, whether the motive of the prosecutor 
should affect his credibility as a witness for 
Commonwealth, not referred to in the charge to 
jury or in the opinion of court. 

Rule for a new trial. 

May 30, 1884. Trial ' before Living- 
ston, P. J. 

Daniel Singer was indicted at the April 
Sessions, 1884, for the offense of false pre- 
tence. The property shown to have been 
f)rocured by the defendant under the al- 
eged false pretence that he was the owner 
of a certain house and lot in which he lived, 
was a certain promissory note given to 
Rudolph Fry, the prosecutor, for a horse 
of the value of $160, and a cow of the value 
of $45, the latter being the property of 
John J. Ahment, the only other witness 
called by the Commonwealth at the trial. 
The defendant in his testimony positively 
denied that he had made the statement to 
prosecutor or any one else that he was the 
owner of the house and lot referred to, but 
admitted that he never owned it, and that 
he purchased the horse and cow at public 
sale, gave his note for the same, and that 
no questions were asked ; that by reason of 
losses and misfortunes he had been unable 
to pay the note, with the exception of a 
small amount on account. In addidon he 
had produced a number of credible witnes- 
ses to his good character. 

Rudolph Fry, the prosecutor, testified 
at the trial upon cross examination by 
coimsel for defendant, that he brought this 
prosecution for the purpose of getting his 
money ^ etc. 
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H. C. Brubaker, counsel for defendant, 
in his argument to the jury, clidmed that 
the act in reference to false pretence is in- 
tended to punish a criminal offense, not to 
be used as a means of collecting debts. 

Rodgers, J., 2 Whar. Crim. Law, Sec. 
2084. 

There, ought not to be a conviction in 
this case. I think the Court will say ft) 
you, that the design of the prosecutor from 
his testimony was to collect his and his 
partner's claims rather than punish the de- 
fendant, which is in violation of the very 
object and intention of the act of Assembly, 
and to suffer it to be perverted for that pur- 
pose would lead, as Judge Rogers says, to 
great injustice and oppression. The motive 
also of the prosecutors should greatly affect 
their credibility as witnesses. 

T, J. Davis and District Attorney 
Eherlyn for Commonwealth. 

The following charge of the Court was 
delivered by Livingston, P. J. : 

** The prisoner at the bar is charged in the 
indictment before the Court, and now try- 
ing, with having obtained the property 
specified therein, one horse valued at $160, 
and one cow valued at $45, in all of the 
value of $205, by means of the false and 
fraudulent representations therein stated, 
from one Rudolph Fry. The act of As- 
sembly under which the indictment is drawn 
reads thus : ' If any person shall, by any 
false pretence, obtain the signature of any 
person to any written instrument, or shall 
obtain from any other person any chattel, 
money or valuable security with intent to 
cheat and defraud any person of the same, 
every such offender shall be guilty of a 
misdemeanor, and, on conviction, shall be 
sentenced,' etc., etc. 

" In order to convict in cases like the pre- 
sent, the Commonwealth must satisfy the 
jury, satisfy you, that the representations 
stated in the indictment were made by the 
defendant, that these representations so 
made were false and fraudulent, that they 
were calculated to impose upon a man of 
ordinary care and caution, and that such 
false and fraudulent representations cre- 
ated the credit given by Mr. Fry to the 
accused, and that by reason of them Mr. 



Fry parted with his property. You will 
remember the whole testimony. Mr. Fry 
and another witness, Mr. Ahment, swear 
positively that the defendant made the 
representations stated in the indictment, 
and that they were false. Mr. Fry states 
that they induced him to part with his 
property, he believing at the time they were 
true ; that he afterwards found tiiey were 
untrue, the defendant owning none of the 
said real estate. After the note became 
due, he placed it in the hands of a magis- 
trate for collection. 

" The defendant swears quite as positivdy 
that he never made the representations 
stated in the indictment, never sitid he 
owned said real estate, was not asked by Mr^ 
Fry or Mr. Ahment whether he owned it or 
not ; that nothing whatever was sdd about 
real estate or his ownership of the real 
estate mentioned in the indictment. He 
is a competent witness, as also are Mr. Fry 
and Mr. Ahment; his credibility is, like 
theirs, for the jury. It is true, he says, 
he has been arrested on charges of this 
same character before, but they were set- 
tled and he was not convicted. 

"Counsel for defendant tells you he 
should not be convicted in this case, because 
Mr. Fry, in answer to his question on cross 
examination, first said he brought this suit 
for the purpose of getting his money. You 
will remember that Mr. Fry, in answer to 
a question by defendant's counsel, did say 
he brought this suit for the purpose of get- 
ting his money. He afterwards said, how- 
ever, that he did not understand the ques- 
tion, that he brought this suit for the false 
pretence, to let the law be carried out ; that 
he didn't know that he brought it to get 
his money back, and didn't say at the 
'squire's that he brought it to get his money 
back. You will remember all he said. 

" Defendant's counsel has referred to and 
read from a decision of Judge Rogers of 
the Supreme Court with reference to crim- 
inal prosecutions for the purpose of tiie 
collection of debts; but the earth 'do 
move,' and since the days when Judge 
Rogers lived and expounded the law an it 
then existed for us, the Legislature of 
Pennsylvania has passed an act of Assem- 
bly which it is necessary I should now read 
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to you. It reads thus: *0n all convic- 
tions for robbery, burglary or larceny of 
any goods, chattels, or other property 
miule the subject of larceny by tiie laws 
of this Commonwealth or for otherwise un- 
lawfully and fraudulently taking or ob- 
taining the same, or of receiving such 
goods, chattels, or other property, knowing 
the same to be stolen, the defendant shall, 
in addition to the punishment heretofore 
prescribed for such offenses, be adjudged 
to restore to the owner the property taken, 
or to pay the value of the same, or so much 
thereof as may not be restored.' And the 
Commissioners, in reporting the revised 
code, sa^ : * This section is the consolida- 
tion, revision and extension of tiie various 
acts of Assembly, providing for the resti- 
tution of property feloniously or unlawfully 
taken from the rightful owner. Jtestitur- 
tian in cases of forgery, counterfeiting, 
fraudulent uttering and publishing counter- 
feit coin or bank notes, and cheating by 
fabe pretences, are additions to existing 
laws.' So that now, a defendant upon 
conviction shall be ordered to make resti- 
tutianj and the party defrauded and com- 
plaining may recover his money, or get 
back his property by thus proceeding ; and, 
• therefore, even if Mr. Fry had commenced 
the prosecution with the expectation or for 
the purpose of getting his money, it could 
make no difference, and it should not pre- 
vent a conviction if the jury are satisfied 
beyond a reasonable doubt that defendant 
is guilty of the offence charged, for the 
party defrauded may properly expect resti- 
tution in case of conviction. 

" Is the defendant guilty or not guilty of 
the offence charged? Did he make the 
representations laid in the indictment; if 
so, are they false and fraudulent ; if so, 
were they calculated to impose upon a man 
of ordinary business capecity, care and 
caution, and did he, by means of such false 
and fraudulent representations, obtain the 
property stated in the indictment from Mr. 
Fry ? If the evidence has satisfied you be- 
yond a reasonable doubt that he did so, 
your verdict should be guilty in manner 
and form as he stands indicted. 

"The defendant is a competent witness 
also, and he testifies before you in most 



positive terms that he never made the re- 
presentations charged against him; that 
neither Mr. Fry nor Mr. Ahment asked him 
anything about his ownership of the real 
estote mentioned in the inoictment; did 
not ask him whether or not he owned any 
real estate; that there was no mention 
made of real estate at the time ; that he 
never claimed to own or said he owned 
this particular real estate. If you believe 
this, of course he is not guilty, and such 
should be your verdict. In addition to his 
own testimony he has produced a number 
of credible witnesses to his good character 
for honesty ; and indeed there is nothing 
said against his character for honesty, ex- 
cept what he has himself stated as to his 
being twice arrested before this for obtain- 
ing goods by means of false preteiK^es. If 
you have any doubts as to his guilt, he is 
entitled to the benefit of such doubts, and 
your verdict should be not guilty. 

" Defendant's counsel excepts to charge." 

To the above charge of the Court an ex- 
ception was taken by counsel for defendant, 
and a rule to show cause for a hew trial 
was allowed for the reason assigned, to 
wit: 

" Because the Court erred in charging 
the jury, inter alia^ that as the law now.is, 
Rudolph Fry had a right to bring this 
prosecution for the purpose of collecting his 
claim against the defendant, and the fact 
of Fry's saying so in his testimony has 
nothing to do with the case." 

" The defendant reserves the right to file 
additional reasons after the filing of the 
charge of the Court, which was excepted 
to and requested to be written out and 
filed on record." 

August 16, 1884. Opinion by Living- 
ston, P. J. : 

We have carefully examined our notes 
of trial and charge to the jury, and have 
found therein no sufiicient ground or cause 
to warrant the Court in the exercise of a 
legal discretion, in setting aside the verdict 
of the jury and granting a new trial. The 
rule to show cause is therefore discharged. 

Rule dischars^ed. 
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Webb vs. HitchinB* 

Will^ construction of — Devise of Real 
Estate — The words " the children.^^ 

When a parent or ancestor in designating the 
object of her bounty speaks of **<A« children'*^ 
the moi'e i*easonable construction is that chil- 
dren in being, or those likely to be bom of an 
existing mamage, were intended, rather than 
those who, at some remote and indefinite fliture 
time, might possibly be bom of a marriage 
neither existing nor in contemplation. 

A testatrix devised certain real estate to her 
daughter A. for life, and at her death to A.'8 
daughter B., in fee^imple ; and in case of B.'s 
death, **then to be divided amongst the chil- 
dren." A. was enceinte at the date of the will, 
and testatrix knew it. B. was not married un- 
til long after testatrix's death, and then died 
before A. 

Held, upon A.'s death that the expression 
**the children*' in the will must be taken to re- 
fer to A.'s children, and not to B.'s, and that 
the former were therefore entitled to the real 
estate. 

Error to the Court of Common Pleas 
No. 8, of Philadelphia county. 

Ejectment, by Robert J. Hitching, father 
of Emma E. Hitchins, deceased, against 
Albert Webb and James Penn MacCain, 
guardian ad litem of Eugene Webb and 
William Webb, minor children of said Al- 
bert Webb and Anna Webb, deceased, for 
a lot of ground on Mary street, in the city 
of Philadelphia. The parties submitted a 
case stated to the court which set forth the 
facts substantially as follows : Both parties 
claimed under the will of Sarah Warner, 
who died seized, inter alia^ of the premises 
in dispute. The will was proved January 
28, 1867, and contained the following 
clause : 

*^Item. — I give, devise and bequeath unto my 
daughter Anna Webb, my messuage and lot of 
ground situate on the north side of Mary street, 
above Front street, for and during all the term 
of her natural life, she paying the taxes and 
water-rent, and keeping the same in good condi- 
tion and repair, and from and immediately after 
the decease of my said daughter, I give, devise 
and bequeath the same unto her daughter, 
Sarah B. Loag, in fee-simple, and in case of 
Sarah B. Loag's death, then to be divided 
amongst the children.'' 

Testatrix left surviving her one son, 

William Warner, and three daughters, viz.: 



Elizabeth, wife of William Drinkhouse, 
Emma, wife of Joseph B. Martin, and 
Anna, wife of Albert Webb. Anna. W§bb 
had a daughter \>j a former marriage, viz., 
Sarah B. Loag, mentioned in the wm. At 
the date of the will she had no children by 
Albert Webb, but was enceinte, which was 
known to testatrix, and between the date 
of the will and the death of testatrix a 
child by this marriage, Eugene Webb, was 
bom; and after testatrix's death another 
child, William Webb, was bom. After the 
death of the testatrix, Sarah B. Loag mar- 
ried Robert J. Hitchins, and afterwa^ on 
December 10, 1873, during the lifetime of 
Anna Webb, the life-tenant, died, leaving 
her surviving her husband and one child, 
Enmia E. Hitchins. On March 6, 1874, 
Anna Webb died, leaving her surviving her 
husband, Albert Webb, who is still living, 
and two children by him, viz., Eugene 
Webb and William Webb, already men- 
tioned, both of whom are still living. 

Albert Webb and the two children above 
named, Eugene Webb and William Webb, 
took possession of the land in dispute upon 
the death of Anna Webb, and have con- 
tined to occupy it ever since. On August 
29, 1881, Emma E. Hitchins died in her 
minority, intestate, unmarried and without 
issue, leaving — surviving her her father, 
Robert J. Hitchins, who is still living. All 
the children of Sarah Warner, except Anna 
Webb, are still living. 

Judgment was entered for the plaintiff 
on the case stated, whereupon the defend- 
ant took this writ, assigning for error the 
entry of judgment as above. 

J. Alex, Simpson J Esq,, for plaintiff in 
error. 

Frank P. Pritchard and William W. 
Smith, contra. 

March 17, 1884. Opinion by Mercur, 
C.J. 

This contention arises under a clause in 
the will of Sarah Wamer. It is in tiiese 
words : " I give, devise and bequeath unto 
my daughter, Anna Webb, late Anna War- 
ner,my messuage and lot of ground situate 
on the north side of Mary street, above 
Front street, for and during all the term of 
her natural life, she paying the taxes and 
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water-rent, and keeping the same in good 
condition and repair, and from and immedi- 
ately after the decease of mj said daugh- 
ter, I give, devise and bequeath the same 
unto her daughter, Sarah B. Loag, in fee- 
simple, and in case of Sarah B. Loag's 
death, then to be divided amongst the chil- 
dren." The question is, what children did 
the testatrix mean when he said ^^ the chil- 
dren?" 

The' case stated, inter alia^ shows that 
die testatrix left surviving her onq son and 
three daughters. The son and two of the 
daughters are still living. The daughter 
Anna was the wife of Albert Webb. Sarah 
B. Loag was the daughter of Anna by a 
former' marriage. At the date of the will 
she had no children by Mr. Webb; but 
was then enceinte^ which fact was known 
to the testatrix. After the date of the 
will and before the death of the testatrix, 
a child of this marriage was bom, and af!;er 
her death another child was bom. These 
two children are the plaintifi in error. 

After the death of the testatrix, Sarah 
B. Loag married Hitchins, but afterwards 
died during the lifetime of Anna Webb, 
the life-tenant, and left a husband and one 
child surviving. This child is the defend- 
ant in error. * 

The inquiry now is, what was the intent 
of the testatrix ? That intent gathered from 
the whole will furnishes the cardinal rule 
of construction. When it is not inconsist- 
ent with established mles of law and mani- 
fested with sufficient certainty, it must gov- 
ern : Middleswarth's Adm'r vb. Blackmore, 
24 P. F. Smith, 414 ; Schott's Estate, 28 
Id., 40 ; Reek's Appeal, Id., 432. Facts 
existing and known to the testatrix at the 
time she executed the will, fupiJsh strong 
aid in arriving at her intention. 

The will bears date the 23d of April, 
1866, Sarah Loag did not marry until De- 
cember, 1873, being more than seven and 
a half years after its date. Probably she 
was a mere child at the time of its execu- 
tion ; but, however this may be, there is 
nothing in the will indicating that the tes- 
tatrix had in her mind the contingency of 
a subsequent marriage of Sarah and of her 
death leaving children surviving. While 
both these contingencies may have been 



considered possible, yet in the absence of 
any reference thereto in the will, we can- 
not assume they were provided for by the 
testatrix when a more reasonable, intent can 
be fairly deduced from the language used. 

The testatrix executed her will with full 
knowledge that Anna Webb was married 
and pregnant ; that she was, therefore, of 
child-bearing age, and might give birth to 
other children. The unborn child was in 
esscy and others might follow. This one 
was capable of inheriting, and of being a 
devisee, when the will was executed. It 
was actually born before the death of the 
testatrix. 

When a parent or ancestor in disposing 
of property, and in designating the objects 
of her bounty, speaks of "the children," 
we think it more reasonable to assume that 
she intended those in being, or those likely 
to be bom of an existing marriage, rather 
than those who, at some remote and indefi- 
nite time in the future, might possibly be 
bom of a marriage neither existing nor 
contemplated. As then a fair and reason- 
able intent can be given to the language of 
the will by applying it to the children 
nearer to the testatrix, we cannot so con- 
strue it as to disinherit them and carry the 
property to those more remote, and who, 
we thiuK, did not enter into the thought of 
the testatrix. 

Other language in the clause cited still 
further indicates that the testatrix did not 
intend to give the property to children of 
Sarah thereafter to be bora, in case of her 
death during the life of her mother. Thus 
it does not purport to make an immediate 
devise to Sarah, to vest an estate in her on 
the death of the testatrix, reserving a life- 
estate to Anna Webb, but it is a devise to 
the latter during the term of her natural 
life, and it is not until " from and immedi- 
ately after" her death, that the testatrix 
declares, " I give, devise and bequeath the 
same unto her daughter Sarah." While the 
relative order of the two devises may not 
change the legal eflfect of the estate in- 
tended te be given to Sarah in case she 
survived her mother, yet we think it indi- 
cates a purpose in case of Sarah's death 
before she has any right of possession, not 
to give the estate to any of her children. 
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Nor does the fact that the testatrix in a 
subsequent clause of her will provides that 
the remaining portion of her household 
furniture be divided equally among "my 
children" change the reasonable purport of 
the previous clause. She gave to each of 
her other children certain property abso- 
lutely. It was, therefore, very reasonable 
that she should give to the children of Anna 
Webb who should survive their mother, the 
estate of which the latter had the use dur- 
ing her life. This we think is the more 
reasonable intent of the testatrix, as mani- 
fested by the whole will. It follows thnt 
the learned judge erred in entering judg- 
ment in favor of the defendant in error. 

Judgment reversed, and now^ judgment 
in favor of the plaintiff in error on the 
case stated. 



S^k^ 4 §m&* 



SUPREME COURT. 



Orandin vs. Bochester Oerman Insurance 
Company. 

Error to the Common Pleas of Warren 
County. 

Insurance — Construction of Policy — 

General conditions^ when held inap- 

plicable to particular risk — Sole and 

uncofiditional ownership — Oil in pipe 

line — Insurance hy an owner of his 

undivided portion. 

Insurance being a contract of indemnity, 
policies must have a reasonable construc- 
tion in view of that main intent of the par- 
ties, having reference to the particular 
nature and situation of the subject matter 
insured. 

Where the reason of a general condition 
in a policy of insurance does not exist in a 
particular case, the condition itself be- 
comes meaningless and inoperative, where, 
therefore, a form of policy is used by an 
insurance company for the insurance of a 
peculiar kind of property, peculiarly sit- 
uated, which policy contains general con- 
ditions which are inapplicable to the sub- 
ject matter of the insurance, such con- 
ditions will be ignored by the coui't in con- 
struing the contract. 



When printed clauses in a policy of in- 
surance conflict with written clauses there- 
in, the former myst yield to the latter. 

If a policy of insurance be obscure in its 
meaning, it must be construed, as between 
t^e parties, most strongly against the in- 
surance company, which issued it. 

A. owned individually and owned in 
common with others a certun number of 
barrels of petroleum, placed for transpor- 
tation and storage in the Tidioute and 
Titusville Pipe Line Limited. To protect 
himself from loss by assessment in case of 
fine, he took out a policy of insurance for 
$2,500 on petroleum, "his own or held by 
him in trust for others." One of the 
printed conditions of said policy provided 
that ^^ if the insured is not the sole, abso- 
lute, and unconditional owner of the prop- 
erty insured, then this policy to be void." 
An assessment having been made on A. for 
loss from fire : 

Held^ That the conditioti above set forth 
was not under the circumstances applicable, 
and that the insurance company was liable 
to the extent of the policy upon all oil de- 
stroyed in which A. had any interest what- 
ever. The company in the above case was 
not liable for the loss of oil in which A. 
had no interest, but which the owners had 
in writing requested him to insure before 
the issuing of the policy in suit. 

Judgment reversed. 

Opinion by Paxson, J. 

15 W. N. C, 1. 



Wilen's Appeal. 

Appeal from the Decree op the Orphaks' 
Court of Philadelphia County. 

Orphans^ Court — Family Compromises 
hy parties sui juris. 

Family compromises made in good faith, 
with full disclosures, by parties sui jurisy 
are favored in equity, and will be sustained 
by the Courts, although perhaps resting 
on grounds which could not have been con- 
sidered satisfactory if the transaction had 
occurred between strangers. 

Decree affirmed. 

Feb. 4, 1884. Opinion bv Paxson, J, 
41 Leg. Intel. 338. 
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C. p. OF LAXCASTEU COUNTY. 

In the matter of the Assessment of the Beal 

Estate of Jacob Stahl, late of the B6t' 

ongh of Marietta, deceased. 

]{eal Eiitaie — Seated landa^ where eounfif 
or horoinjh U/iett divide or aeparate — 
Art of June 7, ISSr*^ 1\ A., .77, im. 
ron^iituti(H\al — Aett; of Aprif iJ, itV'/^, 
Julf/, 11, IS.',:?, April j*.:, hS'^n^ ron- 
atruetl. 

That jjortiou of the act of 1881], that is not tx- 
prej^sed at all in the title of the act, whirh reads 
tbuH. **and when lines wliicli sepaiaU* a boi- 
ouj^h from a townwhij) or one horough from 
another piu<s through the lands of any jHTsons, 
such lands shall be assessed ^%he^e the mansion 
hou.'^e 18 situated,'* i.s elearly in eonlliet with 
Article 3, Sec. 3, of the Constitution of Pennsyl- 
vania, and is therefore unconstitutional and 
void. 

The County Commissioners directed the asses- 
sor of the Bortuigh of Marietta, in which the 
mansion house,bani and the other farm buildings 
and a1>out 18^ acres of the land are situated, the 
remaining portion of the 120 acres of the farm 
l)eing located in the township of East Done- 
gal, to assess the w hole farm in the assessment 
of the borough as though the whole thereof lay 
within the borough limit, which was .so made. 

lleld. That the i-eal estate was i>roperly and 
legally assessed by the assessor of the borough 
under Act of Assembly existing prior to the Act 
of 1888. 

Appeal by A.N. Cassel, executor of the 
will of Jacol) Stahl, deceased, from assess- 
ment, etc. 

/>. Brainard Caae^ for appellant. 

County Solicitor Fry^ior appellees. 

September 11, 1884. Opinion by Liv- 
ingston, P. J. 

From the appeal filed and papers pre- 
sented it appears that Jacob Stahl, in his 
lifetime, was the owner of a tract of land in 
the County of Lancaster, being seated land, 
consisting of a farm containing about one 
hundred and thirty-eight acres, situate 
partly within the borough of Marietta and 
partly in the township of East Donegal. 



The mansion house, barn and necessary 
farm buildings and about eighteen and a 
half acres of land are within the limits of 
the borough of Marietta and the rest of 
the farm land, to wit, about one hundred 
and twenty acres thereof, lies hi the town- 
ship of East Donegal. The county com- 
i missioners of I^ancaster county ordered 
I and directed the assessor of ^the borough 
of Marietta to assess the whole farm in the 
assessment of Marietta Borough, a,s if the 
whole thereof lay within the borough 
limit.<, and it was so assesse<l and return 
thereof made by the assessors to the county 
commissioners. No part thereof was as- 
sessed by the assessor of East Donegal 
townshi]). 

After the return of said assessment, as 
follows, viz; "Jacob Stahl, farm land, 
188 acres, Sl()8 j)er acre., total valuation, 
J<2J5,184," to the commissionei*s by the as- 
sessor on the twenty-sixth day of Febru- 
ary, 1884, the day and time fixed for ap- 
peals for said district, Mr. St^hl being 
dead, Mr. Cassel, the executor of his wi^, 
having charj^e of his estate and the control 
and management thereof, by his counsel, 
1). Brainard Case, es«|., appeared before 
the county commissioners of Lancaster 
county and appealed from assessment, 
claiming that the act of June 1, A. D. 
1888, under which he alleges the assess- 
ment was made, is unconstitutional, and 
re<iuesting the commissioners to set aside 
the a,ssessment in saitl borough of all that 
portion of said tract of land lyuig in the 
township of East Donegal. This was re- 
fused, tlie commissionei-s deciding the as- 
sessment as made should remain as the as- 
sessment on said real estate for the year 
1884. Mr. Cassel, the executor, then ap 
plied to the court for leave to file his ap- 
peal in the Court of Common Pleas, 
which was granted and the appeal filed. 

Two (juestions are presented thereby: 
first, is the act of June 1, 1888, entitled 
" an act to require the asses.sors of the 
several townshi])S within this commonwealth 
to assess all seated lands in the county in 
whicli the mansion house is situated where 
county lines divide a tract of land," or 
any i)art thereof unconstitutional V Second, 
if said act or any part thereof is unconsti- 
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tutional, is said real estate improperly as- 
sessed in the Borough of Marietta under 
the law as it existed at the time of the pas- 
age of the act June 1, 1883 ? 

Is said act or any part of it unconstitu- 
tional, and has this Court power and au- 
thority to so declare it ? In earlier years 
it was held that the Supreme Court alone 
possessed such power. In Menges vs, 
Weightman, 1 Barr, 223, the Supreme 
Court say, " It is a grave thing to set aside 
an act of the representatives of the people, 
and a strange confusion would ensue were 
it attempted by the county courts or the 
inferior magistracy." Judge Lewis, who 
once occupied the seat which we at present 
occupy, seems to have been the first to ex- 
press a contrary opinion. While President 
Judge of this court, in Martin and 
Strohm vs, Adapi Bear, 5 Clark, 17, he 
declared that " the conceit that courts of 
original jurisdiction have no right to give 
their opinion on constitutional questions 
when necessai'y to the determination of a 
cause, belongs to a sickly brood of judi- 
cial fancies which are destined to be of 
brief existence. All the judicial tribunals 
are bound to administer justice according to 
law (said he), and the constitution is not 
only part of the law, but it is the para- 
mount law every judge is bound by his 
oath of oflSce to support." Since that 
time the lower courts, courts of original 
jurisdiction, have been inquiring into and 
passing upon the constitutionality of vari- 
ous Acts of Assembly, and that, too, with 
the approval of the Supreme Court, as may 
be seen by reference to Penna. R. R. Co. 
V8, Riblet"^ 66 P. St. R., 164, Common- 
wealth ex rel, etc. vs, Samuel Butler, 13 
Lan. Bar. 38, Union Passenger R. W. 
Co's. Appeal, 32 P. F. S. 91, and other 
cases on the same subject. 

The inquiry must be made with care, and 
a decision amved at under certain and 
jjroper rules. In Craig vs. First Presby- 
terian Church of Pittsburg, 7 Norris, 46, 
the Supreme Court say, '' All presumptions 
are in favor of the constitutionality of an 
Act of Assembly. It comes to us with 
the seal of the approval of two of the co-or- 
dinate departments of the government. To 
doubt is to decide in favor of its constitu- 



tionality. It is only in a clear case that 
wc are justified in declaring an act to be 
unconstitutional. 

In Casey's case, 2 Cas., 287, it is said 
that " the right of the judiciary to declare 
a statute void and to arrest its execution is 
one which in the opinion of all courts is 
coupled with responsibilities so grave that 
it is never to be exercised except in a very 
clear case. One department of the gov- 
ernment is bound to presume that another 
has acted rightly." "If however the 
Legislature has no power to pass the 
act then it is wholly void, and we must re- 
gard it as if the place it occupies on the 
Statute Book were a blank." 

In Sharpless vs. Mayor of Philadelphia, 
9 Har. 162 it was held liiat if an act of 
the Legislature be repugnant to the consti- 
tution it is ipso facto void, and the courts 
have the power and it is their duty so to 
declare it. In Penna. R. R. Co. vs. Rib- 
let, 16 P. F. S., 164, it is said that noth- 
ing but a clear usurpation of " a power pro- 
hibited will justify pronouncing an act of 
Legislature void. The title of an act, since 
the first amendment of the constitution of 
1864, must now be regarded as a part of it, 
however it may have been before ;" but 
" nothing but a clear usurpation of power 
prohibited will justify the judicial depart- 
ment in pronouncing an act of the legisla- 
tive department unconstitutional and void." 

In the Allegheny Home case, 14 Am. 
L. R. (N. S.) 752, it is held that "all 
that is required in order that an act of as- 
sembly should be constitutional, is that its 
title should fairly give notice of the sub- 
ject of the act. Ihe title should not mis- 
lead or tend to avert inquiry into the con- 
tents of the act." 

In Sharpless vs. Mayor of Philadelphia, 
supra ^ it is said that one rule is '* that we 
can declare an act of assembly void only 
when it violates the constitution clearly, 
palpably and plainly, and in such manner 
as to leave no doubt or hesitation in our 
minds." \) Harris, 164; 6 Cranch. 87; 
4 Dallas, 14 ; 8 S. R., 178 ; 12 S. R., 
389 ; 4 Binn, 128 and 32 Smith, 91. *'In 
determining whether an act of the Legisla- 
ture is constitutional or not we must look 
to the body of the constitution itself for 
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reasons." This principle has been as- 
serted by judges of every grade, both in 
the federal and state courts. In the lan- 
guage of Black, C J., "* The words of the 
constitution furnish the only test to deter- 
mine the validity of a statute." 

What are the words of the constitution 
which are to be the test in the case before 
the court ? 

The Constitution of Pennsylvania, Arti- 
cle HI., subject Legislation, Sec. 3, declares 
that " no bill except general appropriation 
bills shall be passed containing more than one 
subject, which shall be clearly expressed in 
its title." Section 1 of the same article 
declares that " no law shall be passed ex- 
cept by bill, and no bill shall be so altered 
or amended in its passage through either 
house as to change its original purpose." 

The Act of Assembly complained of in 
this case is the act of June 1, 1883, P. L., 
51. It3 title reads thus: "j4w art to 
require the assessors of the several town- 
ships within the commonwealth \f> assess 
all seated lands in the county in which the 
mansion house is situated, where county 
lines divide a tract of lands." 

The act exclusive of the title reads as 
follows : 

Section 1. "Be it enacted, etc., that 
hereafter the assessors of the several 
counties within this commonwealth, shall in 
seated lands, make the assessment in the 
county in which the niansion house is situ- 
ated, when county lines divide a tract of 
land, and when Jhten whirh xefiarate a 
boron </h from a township^ or one borough 
frmn another^ jfasa through the landn of 
any pevf^ori^ ^uch land shalf be ata^eyited 
where the mansion, house is aituated. 

Section 2. '* All acts inconsistent with 
this act are hereby repealed." 

By reference to the title, it will be seen 
that the subject under consideration and 
the object presented was the passage of a 
law to regulate the assessment of real es- 
tate in this commonwealth where county 
lines divide tracts of land, leaving a por- 
tion of the land in one county and the 
mansion house and another portion in an- 
other county, and that a portion of Section 
1 of the act is most clearly set forth and 
expressed in the title, and is in itself a 



complete and full enactment, embracing 
the whole subject clearly expressed in the 
title, to wit, "Be it enacted, etc., that 
hereafter the assessors of the several coun- 
ties within this commonwealth shall on 
seated lands make the assessment in the 
county in which the mansion house is situ- 
ated when county lines divide a tract of 
landr 

Here we have a complete act, complete 
legislation on the whole subject expressed 
in the title, without the remaining portion 
of the section, which is not only not clearly 
expressed, but is not mentioned at all in the 
title, and which refers to a diflferent sub- 
ject matter, to wit, the place of assessment 
of land where township or borough lines 
divide the tract. The title of this act as 
it stands upon our Statute Book does not 
fairly give notice of the subject matter 
contained in the act, it is calculated to mis- 
lead and tends to avert inquiry into the 
contents of the act. Of this, we can have 
no doubt. Hence that portion of the act 
which is not clearly expressed in its title, 
that is not mentioned or expressed 
at all in the title, and reading thus: 
"and when lines which separate a 
borough from township, or one borough 
from another, pass through the lands 
of any person, such lands shall be as- 
sessed where the mansion house is situ- 
ated," is in our judgment most clearly in 
conflict with Article 3, Section 3 of the 
Constitution of Pennsylvania, is unconsti- 
tutional and void, and so far as the case 
before us is concerned, is to be treated and 
regarded as if the place it occupies in the 
act and on our Statute Books were a blank ; 
and we shall so treat and regard it, believe 
ing this to be our bounden duty, and for 
this cause we find a precedent in Dewhurst 
vs. City of Allegheny, 14 Norris 437, in 
which it was held that " An entire Act of 
Assembly is not necessarily unconstitu- 
tional because the title fails to give notice 
of some particular matter contained therein. 
The rule has been to sustain that portion 
of the act of which the title gives notice." 
Other cases m'ght be referred to were it 
deemed necessary. 

Having arrived at the conclusion that 
the above stated portion of the act is un- 
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constitutional and void, and that no legal 
assessment could he made under and by- 
virtue of it, we have disposed of the first 
proposition raised ; and this leads us to the 
consideration of the second. Is the real 
estate in question prop-erly assessed in the 
boron «:h of Marietta under the law as it 
existed at the time of the passage of the 
Act of June 1, I880, and as it still exists. 
In I>ausuian rs. The County of Lancas- 
ter, 14 Wr., 208, in which Mr Bansman 
owned a farm of about one hundred and 
twenty-two acres, the mansion house and 
other buildings, and about one hundred and 
six acres were situated in Lancaster town- 
ship, the remaining sixteen acres being sit- 
uate in the city of Lancaster. In the year 
18(54, the asscL^sor of the then Southwest 
Ward of the city assessed a tax on that 
part of said real estate lying in the city, 
and the court here sustained the assess- 
ment ; but the Supreme Court reversed the 
decision, and held that a farm divided by 
a township, borough or city line is taxable 
where the mansion house is located, and, 
in arriving at this conclusion, say, ''It is 
fairly de(lucible from tiie Act of April 15, 
18H4, that while it was made the duty of 
assessors and assistant assessors of the sev- 
eral counties to take an account of and 
to value all re:d estate w ithin their respect- 
ive wards, townsliips and districts, they 
were directed to assess each object of taxa- 
tion as a whole." It was not contemplated 
that they should divide farms or lots of 
ground or real estate of any description 
that had been used and enjoyed as a whole 
nr) to the time of the assessment." " Such 
a mode of assess nent would have necessi- 
tated measurements in very many cases of 
parcels cut oft' from the main body of a 
tract of land by township or ward lines, 
and, in other cases, wouhl have demanded 
valuation of parts of liouses, mills, manu- 
factories, furnaces, etc. This must have 
been understood by the legislature, and 
hence, by the 59 th section of the act of 
July 11, 1842, it is enacted that the as- 
sessments of seated lands shall be made in 
the township in which the mansion house 
is situated, where township lines divide a 
tract of land. It is said that act^s imjos- 
ing taxes are to be strictly construed, but 



the act of 1842 is not one imj)0sing taxes." 
It is said that the act applies only to tracts 
of land lying in two or more continuous 
townships. We do not think so. Lands 
are not the less divided by a township line 
because that line may also be the line of 
an adjoining borough or city, and the enis 
resulting from assessments in parcels by 
different assessoi's rather than assessment 
in entirety are the same where part is sit- 
uate in a township and part in an adjoining 
borough or city, as where the parts are 
separated only by a line between town- 
ships."' Besides this, the 15th section of 
the act of April 25, 1850, shows plainly 
the understanding of the Legislature that 
the act of 1842 extended to cases where 
the line between a township and a borough 
or city may divide the mansion house of a 
farm from a portion of the land. "That 
enacted that the 5!Hh section of the act of 
1842 shall not be constnied to extend to 
lands lying in different townships, the man- 
sion house of which is in an incorporated 
borough* or city. It obviously im])lies that 
the act does apj)ly when lands are divided 
by a township and city or borough line, if 
the mansion house be not in the city or 
borough." 

Adopting the reasoning and decision of 
the Supreme Court, and applying them to 
the case under consideration, we are of 
opinion that the real estate mentioned in 
the appeal is properly and legally assessed 
bv the assessor of the borough of Marietta, 
and that the appeal must be dismissed. 

The appeal is therefore dismissed at the 
cost of the appellant. 



COMMON PLEAS OF CHESTEU COUNTY. 

Riley vs. Mutual Benefit Association. 

Affidavit of defence lazv — Policy of in- 
surance — Application for policy. 

Judgment for want of an affidavit of defence 
cannot be taken in a suit on a policy of life in- 
surance. 

If the cause of action were within the affida- 
vit of defence law, where the i)olicy refers to 
the application as a part of the contract, it would 
be necessary to tile a copy of the i^olicy and ap- 
plication before judgment could be taken for 
want of an affidavit of defence. 
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Rule to strike off judgment for want of 
an affidavit of defence. 

Wm. M, Hayes^ for rule, cited Morton 
r?. Mutual Life Ins. Co., 35 Leg. Intel., 
282 ; Karthan v%. State Mutual Fire Ins. 
Co., 1 Pearson, 104 ; Miller v». Same, lb., 
106. 

Wm, II. 3/wr/>//^, contra. There is no 
irregularity on the face of the record, Avhich 
must be shown to succeed with this rule : 
O'Harrar vs. Baum, 1 Norris, 410. 

The cause of action is a mere contract 
to pay a certain sum of money : Appeal of 
Elliott's Ex'rs, 14 Wr., 80 ; and is within 
the affidavit of defence law : Kerns vh. 
Ins. Co., C. P. No. 4 of Phira, No. 75 
Dec. Term, 1876. 

August 1 1 , 1884. Opinion of the Court 
by Futhey, P. J. 

This is an action brought on a policy of 
life insurance. The plaintiff filed a copy 
of the policy as an instrument of writing 
for the payment of money under the affi- 
davit of defence law, and took judgment 
for want of an affidavit of defence. The 
defendant then took this rule to strike off 
judgment thus taken. The ([uestion is 
presented whether judgment for want of an 
affidavit of defence can be taken in a suit 
on a policy of life insurance. 

This <|uestion we must answer in the 
negative. We do not regard a policy of 
life insurance as covered by the affidavit of 
defence law. Judge Allison, of Philadel- 
phia, in deciding a similar case in the same 
way, in 1«78, aptly says: "The promise 
to pay a given sum of money according to 
the terras of the contract, is made to depend 
not alone on the fact of the death of the 
person whose life is insured-, but on a num- 
ber of conditions and stipulations which are 
vital to the contract, the fulfilment of which 
cannot, under the laws and rules of practice 
of our court, be placed on the record in 
such a way as to constitute them a part of 
the copy of the instrument filed, so as to 
require the defendant to meet them by an 
affidavit of defence. They cannot be sup- 
plied by averment, nor will their recital in 
a narr. supply the deficiency." This rea- 
soning, which we adopt, disposes of the 
case. The plaintiffs cause of action is not 



one which entitles her to judgment in this 
way. Morton & Wife V9. The Mutual Life 
Ins. Co. of New York, 35 Leg. Intel., 282. 
This question seems to have been decided 
the other way by the Court of Common 
Pleas, No. 4, of Philadelphia, in 1876, in 
the case of Kerns vh. The Ins. Co., but 
the opinion of the court does not appear to 
have been reported. This decision was 
prior to that of Judge Allison's, to which 
we have referred. In Lycoming Fire In- 
surance Co. vs. Dickinson, 4 W. N. C, 271, 
a judgment for want of an affidavit of de- 
fence was sustained by the Supreme Court, 
because of the terms of the rule of court 
on the subject of affidavits of defence in 
the county where tlie suit was instituted, 
the court saying, " it seems to us that the 
peculiar terms of the affidavit rule of the 
Court of Common Pleas of Blair County, 
especially as it is construed by that court, 
will 'embrace a policy of insurance. The 
contingencies of the contract, and the con- 
ditions in it which would serve to take it 
out of the affidavit rules of many courts, 
seem to be provided for in that part of this 
nde which reijuires a declaration to be first 
filed, and that all the material allegations 
of the declaration not denied by the de- 
fendant in the affidavit of defence shall be 
taken to be admitted. Looking, therefore, 
at the peculiar terms of this affidavit rule 
as interpreted by the Court below, we can- 
not say there is any error in the record." 
But for the rule of Court referred to, it is 
evident the Supreme Court would not have 
sustained the judgment. We have no rule 
of Court in. this county, such as is referred 
to in this case. 

But if we should consider the cause of 
action as one coming within the provisions 
of the Act, we do not regard the plaintiff 
as entitled to judgment on the instrument 
as filed by him. An inspection of the 
record shows us that we have not a copy 
of the entire, written contract between the 
parties. The policy filed sets out that 
"in consideration of the representations 
and agreements in the application for this 
policy respecting the person named in the 
schedule hereinafter contained, which ap- 
plication is hereby referred to and made a 
part of this contract, and in consideration, 
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etc." The application here referred to is 
a material part of the written contract, and 
as much a part of it as the policy ; so much 
so, indeed, that it would be incumbent on 
the plaintiff on trial to produce it, or ac-* 
count for its non-production. Lycoming 
Mutual Insurance Co. vs. Sailer, 17 P. F. 
S., 112. A copy of the policy has been 
filed, but not of the application for the 
policy. The Act of Assembly requires 
that the plaintiff, to entitle him to judgment 
for want of an affidavit of defence, shall 
file " a copy of the instrument of writing, 
book entries, record, or claim, on which 
action has been brought." This is a pre- 
requisite to the taking of judgment under 
the act. As the paper filed is therefore 
only a part of the written contract of the 
parties, the plaintiff was not, under the ex- 
press language of the act, entitled to judg- 
ment. The act says that "no judgments 
shall be entered" until this provision is 
complied with. It may be said that the 
application for insurance, which is thus 
part of the contract, is in the possession of 
the defendant. This does not, however, 
dispense with the positive requirements of 
the act, if the plaintiff desires to obtain 
judgment in this way. A plaintiff, if he 
cannot file a copy of the instrument or in- 
struments of writing on which action is 
brought, and which instruments constitute 
the contract between the parties, must be 
content to let his case proceed to issue and 
trial in the usual way. 
Rule absolute. 



C. OF C. P. OF LUZERNE COUNTY. 
Dewitt vs. derfoss. 

Kjeetment — Second ejectment — Who en- 
titled to a rule or order for. 

In ejectment Buits the only party entitled to 
demand an order for a second ejectment is the 
pai-ty who has obtained the verdict in the first 
trial. 

Rule on plaintiff to begin a second action 
of ejectment. 

April 28, 1884. Opinion by Wood- 
ward, J. 

One trial in ejectment between the par- 
ties to the suit has resulted in a verdict for 
the plaintiff. The defendant, who still re- 
tains possession of the premises, asks for 



a rule on the plaintiff to commence his sec- 
ond ejectment within two years, or show 
cause why the same shall not be brought. 
The plaintiff claims that he cannot be com- 
pelled to bring a second suit, and that, hav- 
ing obtained one verdict in his favor, and 
the defendant being in possession, this rule 
should be discharged. 

As we understand our acts of assembly 
on this subject, the plaintiff is right. The 
party entitled to a rule or order for second 
ejectment is the party successful in obtain- 
ing the first verdict. The successful party 
may surrender the possession and bring a 
new suit, but he cannot compel his adver- 
sary to sue again. And this was the ruling 
in Wynkoop vs Hoffher, 10 W. N. C, 178- 

The rule is discharged. 



^ns 



O. 0. OF CHESTER COUNTY. 
Jones's Estate. 
Decedents^ estates — Medical attendance 
in last illness — Minor^s election, 

A claim for medical attendance upon a dece- 
dent who died after a lingering sickness of con- 
sumption, allowed as a preferred claim for 
attendance during last illness. 

The ffuardiau of one minor child may claim the 
minors election of $300 for his ward and other 
minors not represented by guardian. 

Exceptions to report of A. Wagner, 

auditor to distribute. 

The auditor found inter alia as follows : 

" The claim of Dr. Wm. H. MaUack, it 
is claimed, is preferred. The death of the 
decedent was caused by consumption, the 
patient lingering for a period of ten months. 
From January 1882 to April, Dr. Matlack 
made seventeen visits and furnished medi- 
cines, when, at the latter date, the. de- 
ceased left for a Philadelphia hospital, and 
from thence to a sister in Oxford, Penn'a, 
where he died the following September. 
Though at the time of these visits the de- 
ceased was able to be out of bed part of 
the day and walk out, his condition was 
such that he was incapacitated from work or 
business, was compelled to lie down part of 
the day, and was each day, as time passed, 
more infirm and hope of recovery further 
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removed — gradually growing worse until 
his death. Is this the last sickness hy 
reason of which the claim is preferred? 
The auditor finds that this sickness was 
properly the last illness, from the time the 
deceased was incapacitated from doing any 
work or attending to business, and that 
that period commenced prior to the attend- 
ance of the claimant." The claim was ac- 
cordingly allowed. 

August 11, 1884, opinion by Futhey, 

Morris E. Jones died in Sbptember, 
1882, leaving a widow, Clara, and two 
minor children, Delia Ray Jones and 
Jennie Farr Jones. The widow died a few 
days thereafter. Job G. Darlington was 
appointed guardian of the older child, 
Delia. The younger child, Jennie, has no 
guardian, and both children are quite 
young. Job G. Darlington, guardian of 
Delia, gave notice to the administrator that 
he elected to retain real property to the 
value of three hundred dollars, for the use 
of both of the minor children. The ap- 
praisers made return in due form of law 
that the realty could not be divided so as 
to set apart the exemption thus claimed 
for the use of the said two minor chidren, 
without injury to or spoiling the whole, 
and appraised the whole at five hundred 
dollars, and their return was approved by 
thfe court. The real estate was subse- 
quently sold by the administrator by order 
of the court for the payment of debts. 
The auditor appointed to report distribu- 
tion of the moneys in the hands of the 
administrator, awarded to the said minor 
children three hundred dollars from the 
proceeds of sale of the real estate, being 
one hundred and fifty dollars for each. It 
is excepted to this allowance that no elec- 
tion was properly made on behalf of the 
younger child, she having no guardian, and 
that no money can be awarded to her. 

The Act of Assembly provides that the 
widow or children of any decedent dying 
within this commonwealth may retain either 
real or personal property belonging to his 
estate, to the value of three hundred dollars. 
When the widow is dead, as here, the 
claim may be made by minor children. If 



they have a guardian, such claim is properly 
made by him. If they have no guardian, 
we are of the opinion that it may bo made 
on their behalf by any one who will act as 
their next friend. It is proper that the 
administrator, when children have no guar- 
dian, should take some step in the way of 
securing their rights, or at least of notify- 
ing some friend of the children as to what 
their rights are. Williams' Appeal, 11 
Norris, 69. Indeed, we may observe, in 

Eassing, that by the Act of June 4, 1883, 
^ L. 74, enacted since the proceedings in 
this case were had, where a decedent 
leaves to survive him any child or children 
under the age of fourteen years and no 
widow, it is made the duty of executors 
and administrators, without request made 
by any one, to have appraised and set 
apart for the use and benefit of all the 
minor children of said decedent, property 
to the value of three hundred dollars. See 
as to this Act, Estate of Schada Minors, 41 
Leg. Intel., 94. 

In the case we are considering, the 
guardian of the older child acted as next 
friend for the younger one, and made the 
claim for the benefit of the exemption on 
behalf of both. This was a commendable 
act, and it meets our entire approval. In 
addition to this, the Court approved of the 
report of the appraisers made in pursuance 
of this election. The money was properly 
awarded by the auditor to both children. 
It is excepted also to the report of the 
auditor, that the claim of Dr. Wm. U. 
Matlack for medical attendance during the 
last illness of the decedent, should not have 
been allowed as a preferred claim. It is 
sometimes difficult, as observed by this 
Court in the Estate of Mary Ann Duckett, 
1 Chester Co. Rep., 78, to determine what 
period of time shall be included in the 
term "last illness," some cases approach- 
ing to the boundary line more nearly than 
others ; and each case must, therefore, in 
some measure, be determined by its cir- 
cumstances. We think the auditor, under 
the facts found by him, properly allowed 
the claim. 

Exceptions dismissed. 
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Oampbell vs. Higinbotham, Administrator 
of Robert Mapel, dec'd. 

Contract — Attorncf/ and (Jlhul--^^ f I'l ir 

of Limitatiojim. 

When no special contract is nindc* tx t\v» » n ;it- 
torney and client, their ivlations :is>4nili itinii- 
nate with the death of the l:«itei, and the stat- 
ute of limitations bej>;ins to run from tiuit time. 

Error to the Court of Conniion l'i( as of 
Fayette county. 

February 2n, 18iS4. l^pininu l.v Stor- 
rett, J. 

The only ([uestion raised hy the :fssi;!n- 
ment of error is, wliether jihtintitt V i^laiui, 
in the nature of a ijuntitum mcnnf for pro- 
fessional services rendered at tho instance 
of Robert Mapel, defendant's intestate, was 
barred by the statute^ of litnitati<Mis. It 
appears that in Sejitimber, lStH», Mapcl 
retained plaintitf a« liis attorney, 'o defend 
an action of ejoctntent hi-ou;i;ht n^ain-^t 
him for a tract of land in (Ireenc county, 
and paid him a retaining fee of S2.'). 
There is no e\idcnce of any sj)ccial eon- 
tract in relation to the services to be per- 
formed or the conijiensation to be jwiid 
therefor : nor does it ap])ear tliat there was 
anythin'i; in tlie nature of a continuing con- 
tract or inidertaking, couj^led witit such an 
interest as would extend it beyond the joint 
lives of the parties. The only contract re- 
lation between them was such as ordinarily 
exists between attorney and client, and hence 
it ende<l with the death of defendant's intes- 
tate, and might have been terminated before 
that event at the pleasuiT of either i)arty. 

The plaintiff, in connection with other 
counsel with whom lie wjis associated, im- 
mediately took charge of the case and pre- 
])ared the defence. It was brought to trial 
in 1871, and, after a ]>rotracted contest of 
^several days, tlie jury ialled to agree and 
were discliarged. The case was after- 
wards continued from time to time, and is 
still pending and undetermined. In Feb- 
ruary, 187-5 R<>bert Mapel died, and de- 
fendant became one of his administrators. 
The writ of ejectment did not abate by 
reason of Ma[)ers death. His inheritable 
interest in the land, if he had any, de- 
descended, to his heirs at law, and they, if 



next in interest, might have been substi- 
tuted as defendants, according to the pro- 
visions of the Act of 1807, Purd. 87, p>l. 1. 
His administrators were not the "persons 
next in interest/' nor was it their duty, as 
hi.-^ I crsonal representatives, to defend the 
suit ; an<l it does not tippear that any sub- 
stitution wa< ever made. There is no 
(juestit)n as to the meritorious character of 
plaintirt's chtim. Tlie services rendered 
l»y him to defendant's intestate were clearly 
shown to ha\e been worth all that was 
claimeil : but suit was not commenced un- 
til May, 1881, nearly nine years after the 
decease of Robert >ht])cl, and the adminis- 
trator \\i^> seen fit to interpose the statute 
of limitations, lender the facts and circum- 
stances disclosed by the testimony, the 
learne*! judge committed no error in charg- 
ing the jury *' that the suit was brought 
too late, and therefore the plaintiff is not 
entitled to recover."* While it is true that 
in pi'oceetliugs for the distribution of a de- 
ceased <lebtor's estate in the Orphans' 
Court, tlse statute is no bar to the claims 
of his creditors, it is otherwise in suits at 
law. in such actions the death of the 
debt<u* does not, as a general ride, suspend 
the running of the statute, and hence his 
])ersonal rej^resentatives may successfully 
interpose the bar of the statute in all cases 
to which it is applicable, and in which the 
cause of action accrued more than six years 
before the commencement of suit : McClin- 
tock's Ap[)eal, 5 Casey, 8()0 ; McCandless' 
Estate, 1 1 r. F. Smith, [) ; and Campbell r#. 
Fleming, liJ Id., 242. The reason why the 
statute is pleadable in the latter and not in the 
former class of cases, is, that it acts on the 
remedy and takes away the right of action, 
i imless suit is brought within the time limited 
for its commencement, but it does not extin- 
guish the debt, nor affect a trust created for 
j its payment, as long as the trust subsists. In 
the case before us the plaintiff's claim was 
undoubtedly barred by the statute, and the 
evidence is wholly insufficient to take the 
case out of its operation. The contract rela- 
tion existing between plaintiff and defend- 
ant's intestate was terminated by the death 
of the latter, and thereupon he had a right 
to demand a reasonable compensation for 
his service theretofore rendered. 
Judgment affirmed. 
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C. p. OF LANCASTER COUNTY. 
Herr vs. Eeemer. 

Practtc£ — Costs^ witness fees and mile- 
age — When they abide the final event 
of suit — Filing of snlypvenas. 

When a cause is entered on the trial list by 
plaintiif *s counsel, and is continued for the rea- 
son that there was no plea filed or issue joined, 
the plaintiff cannot, after issue joined and judg- 
ment obtained in his favor, receive from the de- 
fendant witness fees and mileage of witness, or 
for service of the subpoena and mileage for that 
term of court. 

In ca#e of a reversal of the judgment of a 
lower court and a venire de novo granted by the 
Supreme Court, where no terms as to costs of 
trial are imposed by the Supreme Court, the 
costs abide the event of the litigation, and must 
be paid by the unsuccessful litigant. 

While it is always better that subpoenas should 
be preserved and attached to bills of costs when 
filed, it is not absolutely necessary. The proof 
of its service, etc., can be made aliunde. 

March Term, 1880, No. 7. 
Exceptions to plaintiff's bill of costs. 

Eshleman^ for exceptions. 



North, k ] 

J. Hay Brown, f 



Contra. 



September 12, 1884. Opinion by Liv- 
ingston, P. J. 

The record, so far as concerns the first 
exception filed, shows that the cause was 
called for trial and a jury empaneled on 
April 25, 1883, that then it was discovered 
that the cause was without a plea and 
therefore not at issue. A juror Avas sub- 
sequently withdrawn and the case con- 
tinued, A reference to the issue book 
offered in evidence shows that the cause 
was put on said list for trial at April Term, 
1888, by the plaintiff. On May 12, 1883, 
a rule was granted on the defendant to 
plead, and on May 18, 1883, defendant 



entered his plea, thus putting the cause at 
issue, and it was afterwards tried in Octo- 
ber, 1883. 

The bill of costs was filed October 24, 
1883, and taxed on the 31st of the same 
month as "filed. In this bill of costs the 
plaintiff has included and charged the 
costs — daily pay and mileage — for his wit- 
nesses at the April Term, 1883, and for 
the service of subpoena and mileage, at 
which time the cause was continued by 
reason of its not being at issue. To these 
charges in said bill, the defendant has filed 
the following exception: 

"1st. The costs of April Term, 1883, 
are excepted to, because the case was not 
then at issue, and had been put down for 
trial by the plaintiff, and was continued by 
withdrawal of a juror by the court be- 
cause it was not at issue, at the suggestion 
of plaintiff's counsel." 

It is clearly the duty of parties putting 
their causes on the issue or watch-book for 
trial to see that they are at issue. When 
not at issue they should not be placed on 
the issue book by counsel, nor should the 
prothonotary put them on the trial list. 
When, however, a cause is put on a trial 
list, as this one was at April Term, 1883, 
by plaintiff's counsel before a plea was en- 
tered or issue joined, plaintiff cannot sub- 
sequently, after issue joined and judgment 
obtained in his favor, recover from the de- 
fendant witness fees and mileage for at- 
tendance of his witnesses while the cause 
was thus wrongfully on the trial list by 
his own acts 

Dickerson vs. Labe, 7 W. N. C, 257. 

The firt exception is therefore sustained, 
and so much of said bill of costs as con- 
tains witness fees and mileage for witnesses 
of plaintiff for attendance at April Term, 
1883, as well as service of subpoena and 
mileage for serving subpoena at said term, 
must be disallowed and is hereby ordered 
to be stricken out and deducted from the 
amount of plaintiff's bill as taxed by the 
prothonotary. 

The second exception is that " The costs 
of February Term, 1881, are excepted to 
because the judgment upon which they are 
based was reversed by the Supreme Court." 

The cause, having been tried hi this 
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court and judgment entered in favor of 
Herr, the plaintiff, was carried to the Su- 
preme Court, and on October 4, 1881, an 
opinion was filed reversing the judgment 
and ordering a venire facias de novo, im- 
posing no terms as to costs. When the 
Supreme Court reverses the judgment of a 
lower court and orders a venire de novo, it 
has a right to impose terms as to costs. 
But where no terms are imposed, say the 
Court, the understanding has been that all 
the costs abide the final event of the suit. 
Work et al vs. Lessee of Maclay, 14 S. 
& R„ 267 ; Brightly on Costs, 285. This 
practice has been uniform, and it is just; 
because the costs ought to fall on the party 
who is ultimately found to have been in 
the wrong. 

There being no terms as to costs im- 
posed by the Supreme Court in reversing 
the judgment in this case, this second ex- 
ception cannot be sustained, and is there- 
fore dismissed. 

The third exception is that " There is no 
subpoena to bill for Feb., 1881, and the 
subpoenas are not produced for all the other 
bills. It is therefore impossible to tell 
whether the charges for serving same are 
correct. So much therefore of the bills is 
excepted to." 

In this case the bill of costs sets out spe- 
cifically the number of witnesses upon which 
the subpoenas were served at each term, with 
the number of miles traveled in serving the 
same. The bill is sworn to as correct by 
Herr, the plaintiff, who is a competent wit- 
ness to prove the matters excepted to, so that 
the sworn bill he has filed must be taken 
prima facie as correct. The minutes of tax- 
ation by the Prothonotary do not show that 
any question was raised before him as to the 
matters complained of in the third excep- 
tion ; and while i*^^ is always better that 
subpoenas in such cases should be preserved 
and attached to the bill of costs when filed, 
it is not absolutely necessary to enable a 
party to recover the fees of his witnesses 
or his costs for service of subpoena and 
mileage. It has been held that a witness 
who attends and is examined without the 
service of a subpoena is entitled to his pay 
and mileage, and that a plaintiff or de 
fendant, by swearing to the bill of costs he 



files in a cause, thereby furnishes good 
prima facie evidence of its correctness to 
the taxing officer. 10 Phila. R., 140- 
He is competent to prove that he sub- 
poenaed the witnesses, and the number of 
miles traveled in serving the subpoetia. It 
has also been decided that the affidavit 
at the foot of the biH is prima facie evi- 
dence of its accuracy, until impeached. 4 
Lancaster Bar, pp. 50, 150 ; 7 Ibid, 117. 
And in this county, in Evans et al. vs. 
Hart et al., 10 Lancaster Bar, 77, it was 
held that a bill of costs will be confirmed 
as taxed unless the exceptions be sustained 
by proof. 

There being nothing to show that the 
questions raised by and embraced in the 
third exception, or the correctness of the 
bill as filed with respect to them, were 
raised before or passed upon by the tax- 
ing officer, and no proof now offered to 
sustain the exception, it must be dismissed. 

The first exception is sustained, the 
second and third exceptions are dismissed, 
and the bill is directed to be corrected in 
accordance with this decision. 



HttS 



O. C. OF DELAWARE COUNTY. 

Estate of Sarah Ann Palmer, Deceased. 

Decedent'' s Estate — Indebtedness of dis- 
tributee — Collateral Inheritance Tax — 
Debt due by administrator — Commis- 
sions of accountant. 

Where the distributee is indebted to the es- 
tate in a sum less than his share of the estate, 
the administrator need not sue, but mav take 
credit for the debt on account of the distributive 
share. 

If collateral inheritance tax is not paid within 
the time limited by law, the penalty is properly 
chargeable to the administrator. 

When an administi*ator entertains a reason- 
able doubt as to his liability, he should not 
charge himself in his account with the doubt- 
ful item, es to do so absolutely fixes his lia- 
bility. 

The administrator was a debtor to the estate ; 
also a distributee under the intestate laws. Ho 
satisfied a judgment, due by him, immediately 
after the receipt of his letters of administration. 
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The debt due by him was less than his share of 
the estate, which was solvent. Heldy That the 
satisfaction of the mortgage converted the debt 
into assets for distribution, and was an imme- 
diate reduction of his share in the estate to an 
equal amount. 

Heldj also, that in such case it was error in 
the auditor to charge him with interest on the 
amount of the judgment after satisfaction, as 
he had the right, and must be considered as ap- 
Ikying it on account of his distributive share. 

An accountant will be deprived of his com- 
missions only where there has been no proper 
attention given to the duties of the trust; where 
no account has been filed within a reasonable 
time, and only by compulsion; and where the 
account filed is an unfair exhibit. 

Exceptions to Auditor's report. 

Opinion by Clayton, P. J. 

The decedent, Sarah Ann Palmer, died 
intestate on July 10th, 1875. On the 
14th of August, following, letters of ad- 
nunistration were gi anted to her two sons, 
Samuel and Thomas M. Palmer. Her 
next of kin and heirs at law, were her 
three sons, Samuel, Thomas M. and Edwin. 
The estate is solvent, and the only ques- 
tions are such as have arisen among the 
next of kin, in the distribution of the es- 
tate. Edwin is entitled to one-third of the 
estate remaining after the payment of the 
decedent's debts, and expenses incurred in 
the administration. He appears to be in- 
solvent, and his share has been attached 
by his creditors. But in making the dis- 
tribution his creditors only stand in his 
shoes, and are entitled to just what he 
could recover if he were not in debt and 
were now demanding his share of the es- 
tate of his mother; while, therefore, the 
creditors have the right to demand all he 
is entitled to receive, they will not be per- 
mitted, from any supposed better right, to 
receive any more. 

Let us see what Edwin is entitled to, 
and what he has received before his 
creditors intervened. He owed his mother's 
estate the sum of $210, with interest up to 
date of the satisfaction of the §3,600 judg- 
ment. The estate owed him more than 
that amount, • and being solvent, the ad- 
raininistrators could not, by any process of 
law, recover this money from Edwin. If 
they had sued him for it he could have set 
it off against his share of his mother's es- 
tate in their hands. Beaver vtf, Beaver, 



11 H., 167; Light vs. Leininger, 8 Barr, 
408 — Boster's adm. vs. Exchange Bank, 4 
Barr, 32 ; Brennen's estate, 15 P. F. S., 
17. The result is that the money due the 
estate by Edwin must now be considered 
as a payment to him on account by the ad- 
ministrators, and they must have credit for 
it against his share of the estate now 
claimed by his creditors. This is in strict 
conformity with the ruling of the Supreme 
Court in ferennen's estate. 

The auditor was right in charging the 
accountants with the penalty for not pay- 
ing the collateral inheritance tax in time ; 
and as they, by implication at least, have 
had the benefit of Edwin's share, they 
may perhaps be properly charged with in- 
terest upon it. They were indebted to the 
estate in the sum of $3,600.' This was 
secured by a judgment, which, on the 17th 
of August, 1875, two days after the grant- 
ing of letters, they satisfied. This they 
had a perfect right to do. The estate be- 
ing solvent, and .they being entitled to two- 
thirds of the money they owed the estate, 
there was nothing improper in satisfying 
the judgment, the only legal efiect of which 
was to convert the debt they owed the es- 
tate to assets in their hands for distribu- 
tion. The rights of creditors not being in 
question, they could at once apply their 
share to their own individual use, and it 
was their duty, having taken their shares, 
to pay Edwin his. It must be presumed 
they would have done so within a reason- 
able time, but unfortunately for him, just 
two days after the satisfaction of the judg- 
ment, Edwin's share was attached and their 
hands were tied. The relation between 
them was immediately changed. Instead 
of being accountable to him as the admin- 
istrator of their common estate, they be- 
came garnishees of his creditors ; and a gar- 
nishee is not, as a rule, accountable for in- 
terest. The report of the auditor would, 
therefore, have been sustained if he had 
refused to charge against the accountants ; 
but as he has, in his discretion, deemed it 
a proper charge, it will not be disturbed. 
But the failure of the accountants to 
charge themselves with the interest 
charged by the auditor against them, must 
not be construed as a mismanagement of 



Digitized by 



Google 



340 



LANCASTER liAW REVIEW. 



the estate, or as a reason for depriving 
them of their reasonable commissions. The 
rule is, that whenever accountants have a 
reasonable doubt as to their liability, they 
may decline to charge themselves in their 
account with the doubtful items, and leave 
it for the tribunal having jurisdiction over 
their accounts to surcharge them, if in the 
opinion of such tribunal they are liable ; 
for, should they once charge themselves, 
the question is settled against them by 
their own act. 

The auditor has deprived the account- 
ants of all their commissions, as a punish- 
ment for using the moneys of the estate 
for their own private purposes. This is 
clearly wrong. They used their own 
money, and .(were deprived of the right of 
paying to Edwin his share, by the attach- 
ments. It was, therefore, right to keep it 
invested, and was to the advantage of Ed- 
win and his creditors. By charging them 
with interest, therefore, though somewhat 
doubtful as a matter of right, the fund of 
the creditors of Edwin is increased, and 
they certainly ought not to complain. 

The only other reason for striking out 
the commission is the failure to file their 
account at the end of the year. Let us 
look at the dates, and see if there was such 
unreasonable delay as under the authori- 
ties will deprive them of all compensation 
for the risk, trouble and annoyance of set- 
tling this estate ; remembering at the same 
time the several attachments they were 
embarrassed with, and the time and atten- 
tion they were required to give their suits. 

The year allowed for settling the estate 
expired on August 14, 1876. The cita- 
tion was issued November 13, 1876. On 
the 11th of January, 1877, the account 
was filed — less than five months after the 
expiration of the year. In ordinary cases, 
this might be an unreasonable delay ; but 
when we consider the several embarrass- 
ments, to which these accountants were sub- 
jected, and the suits they were called on 
to defend, the charge of interest on the 
fund, with the costs of the citation, is a 
sufficient punishment ; and their commis- 
sions, which are reasonable, must be allow- 
ed. See Brennan's estate, 15 Sm., 19, 
where the Supreme Court reinstated the 



commissions which had been stricken oat 
by the court below, for far greater mis- 
management of the estate than appears 
here. In Holman's estate, cited by the 
auditor, thirty years had elapsed without 
an account, and then an unfair one was 
submitted. In Norris' Appeal letters were 
granted March 12, 1852, and the account 
was not filed until March 2, 1866, and only 
then on compulsion. The account was un- 
fair, and there was evidence of gross mis- 
management. The court say, "the true 
rule is, perhaps, stated in Holman's Ap- 
peal ; it is hardly necessary to say that 
where there is no evidence of proper at- 
tention to the duties of the trust, where 
no account has been settled for thirty years 
and then only when a settlement is forced 
by law, and where a very unfair exhibit 
was made when the account was presented, 
no commissions ought to be allowed." 

That is to say, the true rule gives three 
reasons, any one of which would be suffi- 
cient to deprive the accountant of commis- 
sions : Ist, Where there has been no 
proper attention to the duties of the trust. 
2d, Where no account has been filed within 
a reasonable time, and only by compulsion; 
and 3d, Where the account filed is an un- 
fair exhibit. It is difficult to state any 
positive rule governing this subject. The 
great consideration is to be just to the ac- 
countants without injuring those interested 
in the estate. The account, therefore, 
must be corrected. 

The report of the auditor, as corrected, 
is confirmed, and distribution decreed ac- 
cordin^lv. 



'itt^(>m^ ^aurj. 



Commercial National Bank of Beading 
vs. Henninger. 

BanltH — Bank Deposits — Promissory 
Notes — Discharge of Endorser by N^on- 
appy'opriation of Deposits, 

Where a bank at which a note is made pay- 
able becomes the owner of the note, and on the 
day of maturity the maker has funds on deposit 
sufficient to pay it, the endorser is discharged if 
the bank neglects or refuses to appropnate the 
maker's deposit to the payment of the note. 
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People's Bank of Wilkesbarre v9. Legrand, 40 
Legal Intelligencer, 867, distinguished. 

Error to the Court of Common Pleas of 
Berks county. 

April 14, 1884. Opinion by Paxson, J. 

The fourth and eighth assignments raise 
the prominent questions of this case. The 
fourth alleges error in admitting in evi- 
dence the account of Mr. Young with the 
bank on P'ebruary 28, 1882, for the pur- 
pose of showing that there were funds on 
deposit to his credit sufficient to have paid 
the notes in controversy , while the eighth 
alleges the court erred in instructing the 
jury, in answer to the plaintiff's first point, 
"that if Mr. Young had a deposit in bank 
suJflScient to pay these notes on the day 
ihey became due, and there were no cir- 
cumstances shown in the case that would 
forbid the bank from so doing, the bank 
was obliged to charge up these notes against 
Mr. Young's deposit. Especially was the 
bank required to do so if the jury find that 
there was some understanding between the 
cashier and the president that the defend- 
ant would not be called upon to pay these 
notes, and such credit would be no injury 
to- the bank." 

The defendant was the endorser of the 
notes in suit. The maker was B. F. Young, 
who was also the cashier of the bank. 
The notes had been discounted by the 
bank, and were payable there. On the 
day they matured, at the close of banking 
hours, there was on deposit to the credit of 
Mr. Young a balance sufficient to meet the 
notes. Instead of charging up the notes 
against the depositor, the cashier handed 
them to a notary for protest. The object 
of this was to hold the endoi*ser and com- 
pel him to proceed against the maker, in 
order to let in a defence which the maker 
could not set up against the bank. The 
defendant contends that the failure of the 
bank to charge up the notes against Mr. 
Young's deposit relieved him as endoi'ser. 

That there were no circumstances in the 
case to prevent the bank from applying the 
deposit to the notes has been found by the 
jury. There is no doubt as to the right of 
a depositor to control his deposit up to the 
point when the rights of others attach. 



He may draw it out by his check ; he may 
apply it to a particular purpose by making 
it a special deposit, or by specific direc- 
tions communicated to the bank. None of 
these things is found in the case. The 
mere mental intention of the depositor, not 
communicated to the bank, is of no import- 
ance. While the right of the bank to 
charge the notes against the deposit is not 
disputed, it was at the same time contended 
that it was under no duty to do so, and 
that its failure to make such application did 
not discharge the endorser. 

It is to be observed that the bank was 
the owner of the notes, and not a mere 
collecting agent. The difference is obvi- 
ous. The position of the bank was this: 
It was a creditor of Mr. Y'^oung to the 
amount of the notes discounted ; it was the 
debtor of Mr. Young to the amount of his 
deposit, and to that extent was in law 
bound to honor his checks or drafts ; it held 
the defendant as security on the notes by 
reason of his endorsement thereof; the 
deposit exceeded the notes, and it had the 
undoubted right, at the close of banking 
hours on the 28th of August, to charge the 
notes against the deposit. Was it bound 
to do 80, as between the bank and the en- 
dorser ? 

In order to discuss this question intelli- 
gently, we must not lose sight of the pe- 
culiar character of a bank deposit. The 
money deposited does not, as is popularly 
assumed, continue to be the property of the 
depositor. It becomes the money of the 
bank the moment it is deposited. The de- 
positor becomes the creditor of the bank, 
and, as before observed, the bank is his 
debtor, and is in law bound to honor his 
drafts to the extent of his deposit: Foley 
vs. Hill, 1 Phillips, 399 ; Bank of Republic 
r^. Millard, 10 Wall., 152 ; Carr V9. Na- 
tional Security Bank, 107 Mass., 45. 
When the depositor becomes indebted to 
the bank on one or more accounts, and 
such debts are due and payable, the bank 
has the right to apply any deposit he may 
have to their payment. This is by virtue 
of the right of set-off. Where a general 
deposit is made by one already indebted to 
the bank, the latter may appropriate such 
deposit to the payment of such indebted- 
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ness. This results from the general doc- 
trine of the application or appropriation of 
payments. And it may be safely asserted 
that as a general rule the former may waive 
the right to make such application, and al- 
low the depositor to draw out his balance. 
Where, however, the rights of third parties 
intervene, the case is sometimes different. 
The distinction between the liability of a 
bank to a customer and to a third party is 
thus defined in Morse on Banks and Bank- 
ing, at page 47 (2 Id.) : " A bank holding 
a note of a depositor is under no obligation 
to appropriate a sum sufficient to meet it 
from funds on deposit immediately upon its 
maturity, or indeed at any other particular 
time ; they may let the account run on and 
take the chance that they will not lose in 
the end. * * * But, as towards third par- 
ties, the obligation upon the bank is differ- 
ent, and it has been decisively and properly 
held that the neglect of the bank to make 
such an appropriation of the principal debt- 
or's funds would discharge the endorsers 
and sureties." 

The rule is well settled that, '* when a 
creditor has in his hands the means of pay- 
ing his debt out of the property of his 
principal debtor, and does not use it, bnt 
gives it up, the surety is discharged. It 
need not be actually in the hands of the 
creditor if it be within his control, so that 
by the exercise of reasonable diligence he 
may have realized his pay out of it, yet if 
he voluntarily and by supine negligence 
relinquishes it, the surety is discharged." 
Fegley vs. McDonald, 8 Norriss, 128, cit- 
ing Commonwealth V8, Vanderslice, 8 S. 
& R. 452 ; Everiy vs. Rice, 8 Harris, 297 ; 
Boschert vs. Brown, 22 P. ¥. S. 372, and 
other cases. 

This familiar rule applies to banks as 
well as other creditors. It was so held in 
Kuhns vs. The Westmoreland Bank, 2 
Watts, 186, where it was ruled : " The lien 
which a bank has, by virtue of the seventh 
section of the Act of 21st March, 1814, 
upon the stock of its debtor, results for the 
benefit of the surety of such debtor ; and 
such is that resulting interest that the surety 
cannot be deprived of it. Hence, if the 
bank permit the stock of such debtor to be 
sold, and it« proceeds applied to discharge 



a debt due to the bank by the same debtor 
which originated by a note of subsequent 
date, the surety in the first transaction will 
be thereby discharged." 

Ramsey vs. Westmoreland Bank, 2 P. & 
W., was a suit against a surety. The facts 
and the law of the case are sufficiently ex- 
plained in the following extract from the 
opinion of the court: "The note on which 
the suit was instituted had been drawn by 
William Johnson and endorsed by John 
Ramsey ; he was then a mere surety, sikI 
as such entitled to be favored in the IsrW. 
The evidence he offered was to prove, and 
would have proved, that a large balance, 
arising on the sale of real estate of WiUiam 
Johnson, was in the hands of tlie sheriff, 
which was subject and liable to the judg- 
ment of the bank, and would have been 
obtained if due diligence had been used. 
The case, then, if proved as offered by the 
plaintiff in error to the court below, would 
have come within the principle stated by 
the present chief justice, in Beleas vs. 
Miller's Administrators, 8 S & R. 457, 
that no rule in equity was clearer than that 
where a creditor has the means of satisfac- 
tion in his hands and chooses not to retain 
them, but suffers them to pass into the 
hands of the principal, the surety can never 
be called upon. Here, to be sure, the 
bank had not the balance actually in its 
hands, nor did they actually assent to its 
passing into the hands of Johnson; but 
they might, by using due diligence, and by 
doing their duty to the surety, have ob- 
tained it and thus have had satisfaction pro 
tanto on their judgment from the proceeds 
of the real estate of the real debtor ; and 
it was their duty to have done this. The 
money thus obtained from the sale of the 
real estate of Johnson, on which the bank's 
judgment was a lien, was actually brought 
into court. Johnson could not take it out 
of court, but the bank could have done so, 
and if they did not, they must lose it; for 
having had the means of payment in their 
power, they could not pass them by and 
recover from a surety." 

Ramsey vs. The Westmoreland Bank, 
was approved in the subsequent case of 
Sitgreaves vs. The Bank, 13 Wright, 359, 
and the same principle has been recognized 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



343 



and followed in nnmerous later cases, in- 
eluding Fegley vh, McDonald, iupra. Is 
it applicable to the case in hand ? Of this 
we are in no doubt. The bank being in- 
debted to Young when his notes matured 
in an amount exceeding the notes, the latter 
had the clear right to set oflF so much of his 
deposit as was necessary to meet the notes. 
The defendant, as surety, was entitled to 
avail himself of Young's right. It may be 
illustrated thus: If I am the holder of A's 
note endorsed by C, and, when the note 
matures, I am indebted to A in an amount 
equal to or exceeding the note, can I have 
the note protested and hold C as endorser? 
It is true A's note is not technically paid, 
but the right to set-off exists, and surely C 
may show, in behalf of his obligation as 
surety, that I am the debtor instead of the 
creditor of A. If this is so between indi- 
viduals, why is it not so between a bank 
and individuals ? 

Further, the note in controversy was 
payable at the bank. An acceptance or 
promissory note there payable is, if the 
party is in funds, that is, has the amount 
to his credit, equivalent to a check ; and it 
is in effect an order or draft on the banker, 
in favor of the holder, for the amount of 
the note or acceptance: iEtna National 
Bank vn. Fourth National Bank, 46 N. Y., 
88. I do not understand this principle to 
be disputed. The note, therefore, was a 
draft on the bank against the deposit of the 
maker. It was the equivalent to a per- 
emptory order on the bank to pay ; or, to 
speak more accurately, to charge the notes 
against the deposit. And the jury have 
found that there was no direction on the 
part of the depositor to interfere with this. 
It must be conceded that if the deposit had 
been special, or if, previous to the maturity 
of the note, any arrangement had been 
made between the depositor and the bank, 
in which the bank had been forbidden to 
apply the money in its hands to the pay- 
ment of these notes, the endorser would 
not be discharged. As was held in Bank 
V8. Speight, 47 N. Y., 668: "If, before 
the maturity of paper held by a bank 
against a depositor, an arrangement is made 
by Avhich the bank agrees to hold the de- 
posit for a specific purpose, and not to 



charge the note against it, the bank may be 
regarded as a trustee, and the deposit 
special. In such a case, in the absence of 
fraud or collusion, an indorser upon such 
paper has no right to require the applica- 
tion of the deposit towards the payment of 
^ the paper upon its maturity." 

Bank of Wilkesbarre vs, Legrand, 40 
Legal Intelligencer, 867, is not in conflict 
with this view. The precise question we 
are considering was not decided in that 
case. There, Lowenstein had not sufficient 
funds in the bank to pay the note at the 
time it matured. Subsequently he made a 
special arrangement by which he was to do 
business with the bank, and it was alleged 
the time of payment had been extended. 
At several times after this he had sufficient 
money on deposit to pay the note. The 
court below subsequently entered judgment 
against the bank, upon the ground princi- 
pally that the indorser was discharged by 
the extension of the time, which judgment 
was subsequently reversed by this court. 
It needs but a cursory examination of that 
case to see that it does not rule this. 

Nor do the other coses cited by the 
plaintiff sustain his contention. . In Bank 
of United States vs. Cameal, 2 Peters, 
543, the question was, whether the indorser 
was discharged by a failure to make de- 
mand upon the maier. The note was pay- 
able at the bank, the demand was made 
there, and it Avas said by Justice Story: 
" When a note is payable at a bank . . . 
it is his (the maker's) duty to be at the 
bank within the usual hours of business to 
pay the same." 

Strong V8. Foster, 84 English C. L. R., 
201, was not the case of an indorser, but 
of one of the makers of a joint and several 
promissory note, who claimed to be a 
surety. It was at least doubtful whether 
he was a surety ; his position on the note 
did not make him so, and there were no 
funds to the credit of either of the makers 
when the note matured ; on the contrary, 
the balance was against them. The court 
held, under the circumstances of the case, 
that the failure of the bank to apply a sub- 
sequent deposit to the payment of the note 
did not discharge the defendant, and inti- 
mated its opinion that it would not have 



Digitized by 



Google 



344 



LANCASTER LAW REVIEW. 



discharged him even had he been a surety. 

In National Mechanics' Bank vs. Peck, 
127 Mass., 302, it was ruled, that " where, 
by express agreement, or by a course of 
dealing between a bank and one of its de- 
positors, a certain note of tlie depositor is 
not included in the general account be- 
tween them, any balance due from liim to 
the bank, when the note becomes payable, 
is not to be applied in satisfaction of tlie 
note, even for the benefit of a surety 
thereon, except at the election of the 
bank." The bank had discounted for B. 
a note signed by him as treasurer of a town 
and indorsed by P., the proceeds of which 
were to be used by B. in his official capac- 
ity. Neither the note nor its proceeds 
were made part of B.'s personal account 
with the bank. At the time that note ma- 
tured the bank held the personal note of 
B., which would mature the next day, and 
which- exceeded the amount then standing 
to the credit of B.'s personal account. As 
soon as the personal note matured, the 
president of the bank directed the cashier 
to apply the balance of B.'s account to the 
personal note. Three days after, P. pre- 
sented a check to the bank, signed by B., 
in which he directed the balance of his ac- 
count to be paid on account of his official 
note. The cashier refused so to apply it 
because of the direction he had received. 
ffeldj in an action by the bank against P., 
on the official note, that neither he nor B. 
could insist that the amount standing to 
B.'s credit at the maturity of the note 
should be aj)])lied to the payment of the 
note in suit." It will be noticed that the 
official note did not enter into B.'s personal 
account, and that before B.'s check had 
been presented at the bank, the latter had 
applied his j)ersonal deposit in part pay- 
ment of his personal note which had ma- 
tured. Its right to do so is apparent. 

As the principles above indicated control 
this case, a discussion of the remaining as- 
signments is not necessary. To avoid mis- 
apprehension it is proper to say, however, 
tiiat the ofters of testimony embraced in 
the first three assignments of error were 
irrelevant and should have been excluded. 
The bank was a holder for value, and the 
facts set forth in the said offers did not 



constitute a defence. But the admission of 
the evidence under these offers did no harm, 
and it is settled law that for immaterial 
errors this court will not reverse. Nor is 
it essential to criticise the admission of the 
testimony in relation to the custom of the 
Reading banks to charge a note made pay- 
able at the bank against a deposit standing 
to tlie credit of the maker. Such a mode 
of dealing could hardly have the force of a 
custom considered in its legal sense. But 
as a course of commercial dealing it was 
perhaps competent, and at most it merely 
showed that the banks did what they had 
a conceded right to do, aside from any such 
custom or usage. 
Jud":n.ent affirmed. 
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SUPREME COURT. 



North and West Branch Railway Co. 
vs. Swank. 

Error to the Court of Common Plkas of 
Columbia County. 

Railroads — Riijht of 7vai/ — Contract — 

Parol evideure. 

An agreement by a landowner to sell a 
right of way over his premises for a fixed 
sum to a railroad company covers all dam- 
ages of whatsoever nature suffered bv the 
landowner. 

Where, by the terms of a contract, 
anotlier writing is made a part of it, the 
two writings will be received together as 
affording a common basis of construction. 

"Where a writing is signed by the parties 
to a contract, it is presumed to embody 
their final determination, absorbing all pre- 
liminary negotiations, and parol testimony 
of one of the ])arties to change a written 
contract, if denied by the other, must be 
corroborated by another witness, or the 
Cijuivalent of another, before a court of 
equity will attempt to reform or set it aside. 

Judgment reversed. Trunkey, J. 

15 Pitts. Leg. Jour., 53. 
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C. p. OF SCHUYLKILL COUNTY. 

In Be English Baptist Chnrcli of Slien- 
andoah. 

Churches and Religious Societies — Char- 
ter must Conform to Act of April 26 ^ 
1855— Act of April 29, 1874., 'not a 
Repeal of Previous Legislation on this 
Subject, 

1. The reqiiirementa of the Act of Assembly 
relative to charters of churches must be strictly 
complied with. 

2. A charter which does not provide that the 
property shall inure for the benefit of the lay 
members is fatally defective ; but the omission 
may be supplied by amendment without read- 
vertisement. 

Application for charter. 

June 11, 1883. Opinion of the court 
by Pershing, P. J. 

" By the seventh section of the act of 
26th of April, 1865, Purd. Dig. 1264, pi. 
9, it was enacted that any property, real 
or personal, for the use of any church, 
congregation, or religious society, for re- 
ligious worship or sepulture, the same shall 
not be otherwise taken and held, or inure, 
than subject to the control and disposition 
of the lay members of such church, con- 
gregation, or religious society, or such con- 
stituted oflBcers or representatives thereof 
as shall be composed of a majority of lay 
members, citizens of Pennsylvania, having 
a controlling power, * * * and no char- 
ter hereafter granted by any court for any 
church, congregation, or religious society 
shall be valid without requiring such prop- 
erty to be taken, held to inure, subject as 
aforesaid, except such religious society who 
shall be composed exclusively of others 
than laymen, may have trustees or corpor- 
ators of the same description of persons." 

It has been repeatedly decided that the 
terms of this act are imperative, and that 



the provision as to the control of the prop- 
erty of the corporation should be inserted 
in all charters in the very words of the 
statute. Without this the instrument is 
invalid. 

In St. Paul's Church, 6 Casey, 152, 
among other defects, the word "inure" 
was omitted from the charter. Lewis, C. 
J., said: "It (inure) was not inserted 
in the statute without an object, and it 
cannot be dispensed with in the charter." 

See, also, the Alexander Presbyterian 
Church, Id., 154; the Reformed Episcopal 
Church, 35 Leg. Int., 170; Powelton 
Avenue Church, 39 Leg. Int., 198 ; Church 
of the Holy Commuuion, 37 Le^. Int., 194. 
In the case last referred to, it was held 
that the corporation act of April 29th, 
1874, did not repeal previous legislation 
on this subject, and that the omission in a 
charter of the provision as to the control 
of the property of the corporation might 
be supplied by an amendment without re- 
advertising, if the statute in other respects 
had been complied with. 

The charter before us for approval con- 
tains no such provision on the subject of 
the church property as is required by the 
Act of Assembly. Our approval of it, 
therefore, is forbidden. Such action would 
not only be a nullity in itself, but might 
give rise to serious difficulties hereafter. 
Approval of the charter is refused, unless 
amended so as to conform to the terms of 
the act of 26th of April, 1855, referred to. 

Charter refused. 



Quarter Mesmoii§. 



Q. S. OF LANCASTER COUNTY. 

Commonwealth vs. Gkorge W. Miller, Jr., 
Same vs. Sarah £. Bauer. 

Criminal Law — Adultery — In dictments, 
demurrers to — Whe7i Amendable. 

An indictment for the offence of adultery is 
insufficient in law, unless it charges the crime 
substantially in the language of the Act of As- 
sembly. 

In the case of a prosecution of a mamed man 
for the crime, the indictment should contain 
after the name of the woman with whom the 



Digitized by 



Google 



346 



LANCASTER ]^\W REVIEW. 



illicit connection is alleged to have taken place, 
the words of the Act, **no< ?U» lawful wife^'^ ; 
otherwise the crime is not averred with suffi- 
cient certainty and the indictment is illegal and 
defective. 

The defect heing formal, the Court will order 
the indictment to oe amended so as to conform 
with the Act. 

Indictments No. 43 and 46, August ses- 
sions, 1884. 

On August 19th, 1884, at the then reg- 
ular sessions of the court, a true bill was 
found against the defendant, George W. 
Miller, iv^ for the crime of adultery, which 
alleges that 

•'George W. Miller, Jr., on the fourth 
day of July, one thousand eight hundred 
and eighty-four, and on divers other days 
and times before and since, at the county 
aforesaid, and within the jurisdiction of 
this court, did commit the crime of adultery 
with one Sarah E. Bauer, by then and 
there having carnal knowledge of the body 
of her the said Sarah E. Bauer, the said 
George W. Miller, Jr., being then and 
there a married man and having a lawful 
wife alive ; contrary to the form of the .Act," 
etc. 

On August 20, 1884, at which time the 
case was called by the District Attorney 
for trial, the defendant refused to plead, 
and, by his counsel, filed the following 
general demurrer, to wit: 

" Now, August 20, 1884, the defendant 
comes' into court before the jury is sworn, 
and by his attorney, Marriott Brosius, says, 
the matters set forth and charged in said 
indictment are not sufficient in law, and he 
is not bound in law to plead to the same." 

A true bill was also found against the 
defendant, Sarah E. Bauer, for the same 
crime, which contains an averment in form 
identical with the Miller indictment, except 
the changing of names, to which a similar 
demurrer was filed. The cases were then 
continued and argued at September term of 
court. 

Brosius^ ) 

Amwake^ J- for demurrers. 

Walker, ) 

Eherly, District Attorney, contra. 

September 27, 1884. By the Court. 
"■ Every objection to any indictment for 



any formal defect, apparent on the face 
thereof," says the 11th section of the Crim- 
inal Procedure — ^Act of March 31st, 1860, 
"shall be taken by demurrer before the 
jury are sworn, and not aftenvards," and 
therefore this demurrer was filed in due 
time and must be entertained and consid- 
ered by the court. 

The same section further declares that 
"Every indictment shall be deemed and 
adjudged sufficient and good in law which 
charges the crime substantially in the 
language of the Act of Assembly prohib- 
iting the crime and prescribing the punish- 
ment, if any such there be, or if at common 
law so plainly that the nature of the ofience 
charged may be easily understood." That 
section of the procedure act, it will be ob- 
served, says every indictment shall be 
deemed and adjudged sufficient and good 
in law which charges the crime substan- 
tially in the langiuage of the Act of As- 
sembly," etc. 

What is the language of the section of 
the Act of 1860, defining the crime of 
adultery? It is. Burden's Dig. 825, pi. 
51, "If any married man shall have carnal 
knowledge with any woman, rwt his lawful 
wife, or any married woman have carnal 
knowledge with any man, not her lawful 
husband, he or she so offending shall be 
deemed guilty of adultery," etc. The in- 
dictment should be certain to every intent 
and without any intendment to the con- 
trary ; and had the language of the Act 
just quoted been employed, there could be 
no uncertainty, to wit: after the name of 
the woman with whom the illicit connection 
is alleged to have taken place, the words, 
"7iof his lawful wife^^ it would have 
showed with certainty that Sarah E. Bauer 
was not the wife of George W. Miller, Jr., 
the person charged with the crime in the 
indictment. This, it seems to the court, is 
required by the Acts of Assembly referred 
to ; and the omission of these requisites of 
those forms substantially "in the language 
of the Act of Assembly," is fatal to this 
indictment. 

But, the same facts or circumstances pre- 
scribed, in our opinion, in our Acts of As- 
sembly as necessary to constitute the of- 
fence of adultery, have been held by the 
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coorts in this and other states, to be indis- 
pensable in an indictment charging that 
crime; independent of our Pennsylvania 
Statute. Commonwealth vs. Carson, 2 Par- 
son's Select Cases, 476, and Moore vs. 
Commonwealth, 6 Metcalf, 243. 

The court, therefore, are of the opinion, 
that in this indictment, it is not averred 
with 8u£Scient certainty that the alleged 
illicit connection took place with a woman 
not the wife of the accused, and for this 
cause the indictment is illegal and defec- 
tive. 

The defect in this indictment being 
formal, the court will not quash the same, 
but on motion of the Commonwealth, will 
permit and order the indictment to be 
amended in the particular mentioned, and 
thereupon the trial may proceed. 

The indictment in the case of Common- 
wealth vs. Sarah E. Bauer is illegal and 
defective, for the reason given by the court 
in the case of Commonwealth vs. George 
W. Miller, Jr., and this day filed; and the 
Commonwealth on motion will be permitted 
to amend the same, in the particular men- 
tioned, and thereupon the trial may pro- 
ceed. 



Q. 8. OF CARBON COUNTY. 

The Middle Coal Field Poor District. Ap- 
pellant, vs. The Poor District of the 
Borough of Parryville, Appellee. 

Paupers — Legal Settlement — Liability of 
Poor District. 

Where a person, having a legal settlement in 
Pennsylvania, moves to another State, and re- 
sides there two years without gaining a settle- 
ment therein, and then returns to Pennsylvania 
and resides in a district, not the one where he 
was legally settled at the time moved from the 
State, and before gaining a settlement therein 
becomes chargeable, the district wherein he was 
formerly settled is liable for his support. 

Appeal from order of Justices for re- 
moval of Sibylla Morgan and child. 

September 9, 1884 Opinion by Dreher, 
J • 

In 1878, and prior thereto, James Mor- 
gan and Sibylla, his wife, with two children 
by a former wife, were legally settled in the 
Middle Coal Field Poor District. About 
the first of July of that year James Mor- 
gan went to West Virginia, leaving his 



wife and children in said district, intending 
that they should follow him. She with 
her children, in about four months after- 
wards, went to West Virginia, where they 
resided with the husband and father about 
two years. The wife and children returned 
to Carbon county in 1880, and stopped with 
her father in Parry ville. On the 11th day 
of November, 1880, an order of relief was 
issued for Sibylla and the children. The 
Overseers of the Poor of Parryville no- 
tified the directors of the Middle Coal 
Field Poor District, and she and the chil- 
dren were taken to the poor-house of the 
district without an order of removal having 
been obtained, and the district paid the 
expenses incurred by Parryville. The chil- 
dren remained at the poor-house, and one 
of them is still there. The other one was 
placed with a family in Hazelton. The 
wife did not remain at the poor-house, but 
went out to service as a domestic, with dif- 
ferent families in and out of the district. 
In February 1882, the Middle Coal Field 
Poor District paid the Overseers of the 
Borough of Parryville the funeral expenses 
of a deceased child of which Sibylla had 
a short time before been delivered in 
the borough. On the 23d day of June, 
1883, Sibylla was delivered of another 
child at Parryville, and on the 27th day of 
July an order of removal was obtained by 
the Overseers of Parryville for the re- 
moval of her and the child to the Middle 
Coal Field Poor District. From this order 
of removal the latter district appealed. The 
evidence shows that James Morgan visited 
his wife once after she returned to Carbon 
county from West Virginia. The evidence 
does not show that he visited her more than 
once, and it does not appear where he now 
is, or was at the time the child was be- 
gotten or born, or at any time since. The 
presumption is that he is still alive . Though 
the evidence shows that he resided in West 
Virginia two years and upwards, it does 
not show that he gained a settlement in 
that State under the poor laws thereof. 

The appellee contends that the appel- 
lant is estopped from contesting the ques- 
tion of its liability, by the acts of its di- 
rectors in accepting and taking charge of 
Sibylla Morgan and the two children in 
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1880, and paying the funeral expenses of 
the deceased child in 1882. We think 
this ground is not tenable. The district 
cannot be estopped by the mistaken or er- 
roneous opinion of the directors. The acts 
of the directors would be evidence upon 
the question of settlement, but not conclu- 
sive. 

The question involved is, where a person 
having a legal settlement in Pennsylvania 
moves to another State, and resides there 
two years without gaining a settlement 
therein, and then returns to Pennsylvania 
and resides in a district, not the one where 
he was legally settled at the time he moved 
from the State, and before gaining a settle- 
ment therein becomes chargeable, is the 
district wherein he was formerly settled 
liable for his support? I embody in the 
question as a fact that no settlement was 
gained in the other State, because the evi- 
dence does not prove it, and, in the absence 
of evidence, we cannot {resume a settle- 
ment. What length of residence, and the 
conditions of such residence, the law of 
West Virginia requires, to constitute or 
gain a legal settlement, we are not in- 
formed. It is very clear that, if James 
Morgan had not left this State, but had 
changed his residence therein once or of- 
tener, the Middle Coal Field Poor District 
would have been liable, unless he had 



gained 



a legal settlement in some other 



district, though twenty years or more had 
elapsed from the time he left the district. It 
would still have remained his last legal set- 
tlement, and, being his settlement, it would 
be the settlement of his wife : Act of 13th 
of June, 1886, sec. 10, Br. Purd. 1155, 
pi. 11. Does the fact that Morgan crossed 
the State boundary, and resided iu another 
State, change his or his wife's status in re- 
spect to the statute relating to the poor ? 
The fifth section of the above cited Act, 
Br. Purd. 1158, pi. 5, makes it the duty of 
the Overseers to furnish relief to every 
poor person within the district not having 
a settlement therein, until such person can 
be removed to the place of his settlement ; 
and the IGth section, Purd. 1156, pi. 18, 
declares that it shall be lawful for two mag- 
istrates, on com})laint of the overseers of 
any district '* where any person has or is 



likely to become chargeable to such dis- 
trict into which he shall come, by their 
warrant or order, directed to sucn over- 
seers, to remove such person, at the expense 
of the district, to the city, distanct, or place 
where he was last legally settledj whether 
in or out of Pennsylvania," etc. 

In the present case there is no legal set- 
tlement out of Pennsylvania to which the 
paupers can be removed. Even if the 
evidence showed a legal settlement in West 
Virginia, we could no^ enforce the provis- 
ion of our statute as respects that State : 
Limestone vs. Chillisquaque, 6 Norris, 298. 
That case is cited by the appellant in sup- 
port of the proposition that James Morgan 
having moved out of Pennsylvahia, he by 
the act of removal abandoned liis residence 
and settlement here, and he and his family 
are to be treated as strangers here, and 
that district must be regarded as their place 
of settlement in which they first became 
chargeable. I do not understand that case 
to go so far as the appellant's proposition 
requires. There the children (the pau- 
pers) were born out of this State, m a 
State where their parente resided. The 
children had never had a settlement in this 
State. Mr. Justice Gordon, in delivering 
the opinion, said : *' It is therefore obvious 
that the prima facie settlement by birth 
must become, for all practical purposes, ab- 
solute, whenever it is ascertained that the 
child is of foreign or extra-State parent- 
age." And again: "We have therefore 
two facts which should definitely settle the 
question in hand: 1. Isaac Dolly was not a 
citizen of Pennsylvania when his children 
were born, and hence had no settlement 
therein. 2. These children were native- 
born citizens of other States, and must be 
regarded, for the purposes of this case, to 
have been settled therein." 

In the case in hand Sibylla Morgan had 
a settlement in the Middle Coal Field Poor 
District, by relation to her husband, before 
he moved to West Virginia ; and there be- 
ing no evidence that he gained another 
settlement in or out of Pennsylvania, that 
district must still be her last legal settle- 
ment. It is held in Massachusetts tliat a 
person having a settlement in that State 
does not lose it bv movin^r to and residinaj 
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in another State, or even gaining an actual 
setdexnenjb in another State, if he return: 
U. S. Digest, Ist series, voL 10, 608, pi. 
408. So also in New Hamp,, Ibid, 619, 
pi. 631 ; so also in Vermont, Ibid, 636, pi. 
962; 638, pi. 994, 999; 639, pi. 1017, 
1018 ; and so also in Illinois, Ibid, 592, pi. 
95. 

It seems to us that the order of removal 
in the present case was properly issued, 
and that the Middle Coal Field Poor Dis- 
trict is liable, that being the district where- 
in Sibylla Morgan was last legally settled 
within this State. The child's settlement 
follows that of the mother. 

The order of removal is confirmed, at 
the costs of the appellant. 



Q. S. OF LUZERNE COUNTY. 
Commonwealth vs. Gongh. 

Hotels — Gue$t9 — Permansn t Boarders 
—Act of 1876. 

The defendant was a permanent boarder at 
the hotel of the prosecutor. He lett without 
saying to any person connected therewith that 
he was going, and without paying for the food 
or accomm^ations furnished him. On argu- 
ment of the i-ule for a new trial, counsel for the 
prisoner contended that a permanent boarder 
was not within the meaning of the statute of 
1876, P. L., 45, and that only a transitory guest 
who obtained food and accommodations within 
the meaning of the statute could be convicted. 

Held, that under this statute there is no dis- 
tinction between a guest and • a pei-mancnt 
boarder; and, that the statute includes '* every 
person" who, with intent to defraud, obtains 
food or accommodations. 

Rule for a new trial. 

Opinion by Handley, J. 

The defendant in this case was charged 
with having obtained credit and accommo- 
dation at the hotel of C. M. Steel, in the 
city of WilkeS'Barre, and that, after hav- 
ing obtained such credit, he " did abscond 
from said hotel, and did surreptitiously re- 
move" his baggage and property there- 
from. To this charge the defendant plead 
not guilty, and went to trial. The jury 
returned a verdict of guilty ; whereupon 
the defendant filed reasons for a new trial 
and in arrest of sentence. 

The reasons having been mislaid, we are 



unable to state them. Counsel for defend- 
ant, however, on argument of this rule.^ 
contends that there is a great difierence 
between a permanent boarder and a guest ; 
that the law under which the defendant is 
indicted does not cover the case of a per- 
manent boarder ; it simply provides for the 
case of transitory guests who are staying 
at the hotel ; and that, before a person can 
be convicted under this statute, it must be 
shown by the evidence that he removed his 
baggage surreptitiously. 

The act of 1876, P. L. 45, allows no 
distinction. It says "that every person 
who shall, at any hotel, inn, or boarding- 
house, receive, or cause to be furnished, 
any food or accommodations, with intent to 
defraud the owner or proprietor of such 
hotel * * out of the value or price of 
such food or accommodations," etc. These 
words are certainly broad enough to cover 
permanent boarders as well as staying 
guests. The evidence shows that Gough 
went to board in this hotel on the 26th of 
June, and left on the 11th of September 
without giving any notice to the proprietor 
or his agents, and also without paying his 
bill. 

It is also contended that the court erred 
in charging the jury that they had simply 
"to pass upon the question whether he did 
abscond, or whether he removed his bag- 
gage in the manner charged in the indict- 
ment." In another part of our charge, we 
used the exact words laid in the indictment. 
It is claimed, however, that the word " or" 
must have misled the jury ; that the statu- 
tory word "and" should have been used in 
the charge. It has been held that some 
single ofiences may be committed in differ- 
ent ways. 1 Bishop Cr. Law, sec. 785. 
Hence we left it with the jury to say, 
under the evidence, whether the defendant 
did abscond, or whether he did surrepti 
tiously remove his baggage. If he ab- 
sconded, after having obtained food and 
accommodations in the manner charged 
in the indictment, without paying for the 
same, then the offence against the statute 
was complete ; or, if he left this hotel in 
the ordinary way, but without paying for 
the food and accommodations obtained in 
the manner charged in the indictment, and 
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afterwards surreptitiously removed his bag- 
gage, the oflFence within the meaning of the 
statute was also complete. A defendant 
may be convicted upon evidence of any one 
of the five enumerated particulars men- 
tioned in the statute. Commonwealth v$. 
Morton, 6 Luz. Leg. Reg., 208. 

Rule for new trial discharged, and the 
defendant called for sentence. 



\u^rm^ ^ouiit 



Bick's Appeal. 

Equity — Voluntary deed of trust — Revo- 
cation — Fraud. 

A deed of trust will be set aside in equity where 
the party was advised that a clause of revoca- 
tion could not be inserted in the deed and 
where the trust was improvident. 

Appeal of John S. Rick from decree of 
Court of Common Pleas of Berks Co. 

April 14, 1884. Opinion by Paxson, J. 

The first five assignments of error are 
to the finding of facts by the master. It 
is unnecessary to discuss these assignments 
in detail, for the reason that no clear error 
in the master's finding has been pointed 
out. On the contrary, the evidence more 
than sustains his conclusions. Its careful 
examination tends strongly to show that 
Mrs. Peiffer signed the deed of trust in 
ignorance of its effect ; that she had no in- 
tention of depriving herself of all control 
of the property in the future, and that her 
brother in whom she confided misled and 
deceived her. The idea of placing her en- 
tire property beyond her control never 
occurred to her mind, so far as the evidence 
shows, until it was suggested to her by 
others. Her only object was to have Mr. 
Burkholder removed as trustee. Burk- 
holder was trustee of a mortgage, the inter- 
est of which was payable to her. For 
some reason she did not wish him to receive 
the interest. The appellant spoke to her 
upon the subject. This is what occurred, 
according to his own statement; "Mrs. 
Peiffer wanted Burkholder put out of the 
trusteeship; he had been trustee in the 
mortgage. I told her that I did not know ; 



she did not want him to have any of her 
money in hand, to collect her interest. I 
told her that I could not tell ; that I was 
not versed in such matters. I told her, if 
it was her desire, I would see counsel, and 
would see what was best to be done in the 
matter. She told me to do so. I called on 
Mr. Green," etc. 

It will thus be seen that Mrs. Peiffer 
authorized the appellant to consult Mr. 
Green only about having Mr. Burkholder 
removed as trustee of the mortgage. 
What he did is best told by Mr. Green, 
whom the appellant called as a witness. 
He said: "Sometime in March, 1878, 
John S. Rick called in reference to making 
a declaration of trust of his sister, Mrs. 
Magdalena Peiffer, who was at the time 
living in Stroudsburg. He was living in 
Port Clinton, and had just been up to see 
Mrs. Peiffer. He said that Mrs. Peiffer 
wanted to fix property some way that she 
would not be subject to annoyance on the 
part of persons who might desire to borrow 
money of her. I told him that I knew of 
no other way of doing this except by a 
declaration of trust," etc. 

The appellant does not appear, upon bis 
own showing, to have said a word to his 
counsel upon the subject as to which he 
was authorized to consult him. Instead of 
doing so, he introduced an entirely differ- 
ent matter, and informs counsel that Mrs. 
Peiffer wanted " to fix her property some 
way that she would not be subject to an- 
noyance on the part of persons who might 
desire to borrow money of her." It is nol 
too much to say, in view of this, that the 
idea of this trust deed originated in the 
mind of the appellant, and that the burden 
of proof is upon him to show that it was the 
free and uncontrolled act of Mrs. Peiffer, 
and made with a full knowledge on her 
part of its force and effect. 

With such a beginning, it is not difficult 
to see the end. Mrs. Peiffer was taken 
to Mr. Green's office, and executed the 
deed in (question. She says, in which she 
is corroborated by her sister, that she y^sn^ 
told the deed could be changed, that is, 
" she could take it back at any time." The 
appellant and Mr. Green testified that they 
told her that, if she made a trust, it would 
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be irrevocable, and could not be changed 
like a will. If Mrs. Peiffer signed the deed 
under there presentation that it could be re- 
voked, then a fraud was practiced upon her : 
if, under the advice that she could not in- 
sert a power of revocation, she was wrongly 
advised ; there was an acknowledged mis- 
take, partly of law and partly of fact ; she 
was misled by those whose duty it was to 
inform her, and upon whom she had a right 
to rely with confidence. It is true the deed 
was read over to her, and if the rights of 
third parties had intervened, she might, 
perhaps, have been bound. But no third 
parties are interested in this case. The 
deed was purely voluntary ; no present in- 
terest passed to any one. It is not difficult 
to understand that the reading of the paper 
would aiford her but little light. She was 
Ml ignorant old woman, and the technical 
phraseology of a deed could well be mis- 
understood by such a person. 

Not only was this deed irrevocable in its 
terms, but it was improvident. Judging 
from the amount of the estate, the income 
could not much exceed three hundred dol- 
lars. While this sum might be ample dur- 
ing health, sickness or other causes might 
render it wholly inadequate. Circum- 
stances might assist where it would require 
the whole income to pay the wages of an 
attendant. Yet, under the deed, there is 
no yK)wer to provide for any extraordinary 
expenditure, however essential to her life, 
comfort or health. 

The sixth assignment alleges that the 
court erred in confirming the master's re- 
port, on the ground that the instrument is 
revocable under the ruling in Frederick's 
Appeal. 

The case in hand is upon all fours with 
Frederick's Appeal, 2 P. F. S. 338, and if 
that case is law, the court below commit- 
ted no error. It was there held that the 
instrument was in eifect a mere power of 
attorney ; an instrument of agency, and 
revocable at pleasure; that the deed was 
made for the grantor's own personal conven- 
ience ; that the trustees were to account to 
him for all they did under the powers vest- 
ed in them, and that no beneficial interest 
was to vest in his children until after his 
death. A disposition of property to take 



efiect after the grantor's death is testamen- 
tary, and therefore revocable. The decision 
in Fredericks' Appeal did not rest upon the 
form of the instrument merely. It was de- 
cided distinctly upon the ground that the 
conveyance was without consideration ; that 
it was purely voluntary, to promote the 
convenience and protect the interest of the 
grantor ; that it passed no present interest, 
and, as to those who were to be benefited 
after his death, "it was a mere covenant 
for a posthumous gift, and as such nudum 
pactum.^^ 

It is said, however, in the case in hand, 
a present interest passed to the appellant. 
This scarcely rises to the dignity of an ar- 
gument. The interest is only to take effect 
after the death of Mrs. Peiffer. His pos- 
session is that of a trustee merely, not that 
of a beneficiary under the deed. For his 
lawful services as trustee, and for money 
properly expended, he is entitled to be re- 
imbursed out of the trust estate. 

W^e are unable to see that Fredericks' 
Appeal is in conflict with the earlier cases 
of Dennison vs. Goehring, 7 Barr, 175, 
and Greenfield's Estate, 2 Harris, 489. 
The first case was distinguished by the 
learned judge who delivered the opinion in 
Fredericks' Appeal, and we may say, in 
addition, that in Dennison vs. Goehring a 
present interest passed under the deed to 
some of the beneficiaries, while in Fred- 
ericks' Appeal, as before stated, no such 
interest passed ; but, on the contrary, the 
deed was only for the convenience of the 
grantor. Greenfield's Estate was not re- 
ferred to in the opinion in Fredericks' Ap- 
peal, although cited by the appellees in 
that case. It is to be observed, however, 
that no attempt appears to have been made 
by Mrs. Greenfield in her lifetime to re- 
voke the trust, nor did her will in terms 
revoke it, so far as I 5an gather from the 
report of the case. Had the deed con- 
tained an express power of revocation, her 
executor, after her death, would have no 
standing to enforce such clause unless Mvs. 
Greenfield had done so by a deed in her 
lifetime, or by her will, to take effect after 
her death. Be that as it may, it is certain 
that Fredericks' x\ppeal was intended to 
create an exception to the general rule ; 
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that an instrument which conveys an estate 
in presenti to a trustee, and is intended to 
take effect iipon its delivery, even though 
the grantor is the only beneficiary during 
his Ufe, cantiot be considered testamentary 
or revocable. The later decisions care- 
fully distinguished those cases where a 
present beneficial interest is given to third 
persons. Thus in Ritter's Appeal, 9 P. F. 
Sm., 9, Fredericks' Appeal was held not to 
apply for the reason that a present interest 
was vested in the wife. The same distinc- 
tion was observed in Fellows' Appeal, 12 
Norris, 470. In neither of them is there 
an intimation that Fredericks' Appeal is 
not still law. 

As I have before said, the circumstances 
of this case point clearly to the fact that 
this deed was not executed understand- 
ingly. To this must be added the fact 
that the deed was not only irrevocable, 
but was also improvident. There is a line 
of English cases which hold that in the ab- 
sence of any motive for an irrevocable gift, 
it is ijnreasonable that a voluntary convey- 
ance should be without a power of revoca- 
tion: Waldred vs, Gilham, 1 P. Wms., 
577 ; Ilugueuin vs. Basely, 14 Vesey, 
273; Couts va. Acworth, L. li., 8 Ei[.^ 
558; Hall va. Hall, L. H. 8 Chan. Ap., 
480. In the last case the rule was laid 
down as follows : " The absence of a power 
of revocation in a voluntary deed, not im- 
peached by any undue influence is of course 
material when it appears the settler did not 
intend to make an irrevocable settlement, 
or where the settlement is of such a nature, 
or was made under such circumstances, as 
to be unreasonable and improvident, unless 
guarded by a power of revocation." Our 
own well-considered ca^e of RusseFs Ap- 
peal, 25 P. F. S., :^6l», sustains the same 
view. It was there said that "the absence 
of the power of revocation in the deed, 
and failure of cotmsel to advise it, are cir- 
cumstances, with others, to show that the 
act was not done witli deliberate will." 

It would be unwise in us to hold that a 
l)er3on may not make an irrevocable gift, 
nor would the autliorities sustain it. There 
may be instances in which it is to the high- 
est interest of a man to place his estate be- 
yond his control irrevocably, lie may do 



so to protect himself against his own in- 
firmities. But the exercise of such a 
power should be closely guarded, particu- 
larly when exercised by ignorant people 
without any necessity or especial EiotiTC 
for denuding themselves of their property. 
The intent to make the gift irrevocable 
should be clear. As was said in Russell's 
Appeal : "In the absence of a certain in- 
tent to make the gift irrevocable, the omis- 
sion of a power to revoke is prima faek 
evidence of a mistake, and casts the burtiien 
of supporting the settlement upon him who, 
without a consideration or a motive to ben- 
efit him or protect the donor, claims a mere 
gratuity against one who is sui JuriSy and 
capable of taking care of his own estate. 

If Mrs. Peiifer intended to make a set- 
tlement of her property, which is more 
than doubtful, she ought at least to have 
been advised that it was lawful to insert a 
clause of revocation in the deed. On the 
contrary, she was advised that it could not 
be done, according to the appellimt's own 
version of the affair. It is evident she 
executed the paper under a mistake of both 
law and fact, which is the most charitable 
view we can take of the case. That equity 
will relieve under such circumstances is 
settled by Wheler's Appeal, 20 P. F. S., 
410. 

The decree is affirmed, and the appeal 
dismissed at the costs of the appellant. 
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C. p. OF SCHUYLKILL COUNTY. 

Greacen vs. Foster. 

Affidavit of defence — Married Women — 
Liability under Act of April 3, 1872, 

An affidavit of defence to an action against a 
married woman doinj^ business under the Act of 
April 3, 1878. which alleges that she is a married 
woman, living with her husband, and that she 
has never been declared a feme sole trader, is 
not sufficient. 

Rule for judgment, for insufficient aflS- 
davit of defence. 

Opinion by Pershing, P. J. 

The declaration sets forth that the de- 
fendant, a married woman, doing business 
in her own name, by a decree ot this court 
made September 6, 1880, availed herself 
of the provisions of the Act of April 3, 
1872, by which the separate eaniings of 
any married woman inure to her separate 
benefit and use, independently of her hus- 
band, and not subject to the claims of his 
creditors. 

The only defence set up is that at the 
time the debt in suit was contracted, the 
defendant was, and still is, a married woman 
living with her husband, and that she never 
was declared to be 2k feme sole trader. 

This is not sufficient. It is not neces- 
sary that the defendant should have been 
declared k feme sole trader to make her 
liable in this section. It is enough that 
she is carrying on business in her own 
name under the protection conferred by the 
Act of 1872. That this renders her liable 
upon a contract entered into by her in the 
prosecution of such business, and that she 
may be sued as though she were a feme 
sole trader without joinder of her husband, 
was distinctly decided by the Supreme 
Court in Bovard vs, Kettering, 5 Out., 
181. That decision, without referring to 



others, is conclusive of the present appli- 
cation. 

Rule absolute. 



Opinion by Rockefeller, 



C. P. OF NORTHUMBERLAND COUNTY. 
John vs. Fiddler. 

tSfieriff^s Sale — Proceediuij by Purchaser 
to Obtain Possession — When Certifi- 
cate Should Be Filed in Court — Waiver 
of Objection — Act of June 16^ 18-J6. 

Proceedings before a justice, by a purchaser 
of real estate at sheriflTs sale to obtain posses- 
sion under the Act of June 16, 1836, where the 
party in possession files the proper oath and re- 
cognizance, should, it seems, be certified and 
filed in the court of common pleas at the next 
term of court. 

An appearance and plea to a declaration, 
where the certificate is filed at a subsequent 
term, is a waiver of the irregularity, and gives 
the court jurisdiction. 

Motion for new trial. 

Aug. 6,1884. 
P.J. 

The section of the Act of Assembly 
[Act June li>, 1886, Purd. 662, pi. 146] 
prescribing the form of the recognizance 
to be filed by the defendant or person in 
possession, seems to contemplate the filing 
of a certificate of the proceedings before 
the justice at the next term. If they are 
not so filed, of course there could be no 
forfeiture of the recognizance for condition 
broken ; but this is not a proceeding on the 
recognizance, and no question arises as to 
the liability of the bail. As between the 
parties, as the case stands, I am of opinion 
that it is too late to object on the ground 
that the proceedings were not certified by 
the justice at the next term. They were 
certified and filed at a subsequent term, 
and the defendants, instead of moving to 
strike them ofi", appeared and pleaded to a 
declaration in ejectment, filed in accord- 
ance with the Act of Assembly, and did not 
object till the case was called for trial. 
The. question was fully argued, and I was 
of opinion that, if there was an irregular- 
ity, it was w^aived by the appearance and 
plea. Nothing short of a decision of the 
Supreme Court can settle the question. If 
a new trial was granted, and I should de- 
cide the other way, still the case would 
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have to go to the Supreme Court in order 
to settle it, and, tjierefore, it is only a ques- 
tion now as to which party is to take it up. 
I have concluded to let the case stand as it 
was decided rather than put the parties to 
the additional expense of another trial in 
the Court below. The case was well tried 
by counsel on both sides, and, after a care- 
ful consideration, was decided in favor of 
the plaintiff, and I am not convinced that it 
was decided wrong. 
Rule discharged. 



§amman gteHS—gquit^. 



C. p. OF PHILADELPHIA COUNTY. 

Norris vs. Gould. 

Real Eatate — Tenant a in Common — 
Mesne Profits — Action for Profits, 

One tenant in common, tliough a minor dur- 
iug the occupation of the property, cannot main- 
tain trespass for mesne profits against his co- 
tenant without proof of an actual ouster or 
acts amounting to it, and that he cannot main- 
tain assumpsit for mere use and occupation ex- 
cept upon an expre s piomise of his co-tenant, 
and that neither trespass nor assumpsit win lie 
for a mere permissive occupation. 

An action of account render may be maintained 
where i*ent or payment in money or in kind, due 
in respect of the premises, is received from a 
third party hy one co-tenant, who retains for his 
own use the wliole or more than his proportional 
share. 

In Equity. Demurrer to the bill. 

September 27th, 1884. Opinion by 
Thayer, r. J. 

Upon the first point raised by the de- 
murrer we are of opinion that, inasmuch 
as the plaintiff was of full age at the time 
of the bringing of the suit, the suit should 
be in her name and not by her guardian. 
There is no occasion for the use of the 
guardian's name as plaintiff in a suit by a 
party who is sui juris' Rt the time it is 
brought. In the case of The Fidelity Ins. 
Co. vs, Norris, 14 W. N. C, 225, the suit 
was brought by the guardian during the 
minority of the infant, and all that was 
ruled was that it did not abate by reason 
of the infant's subse<juently coming of age. 
This is not a matter of much importance. 



for in a suit in equity where all the parties 
in interest are upon the record the court 
will see that the interests of all are prop- 
erly protected in the decree, and a mistake 
of this kind may be amended at any stage 
of the cause. 

The point raised by the second cause 
assigned for the demurrer is of a more 
serious nature. By the plaintiff's own 
statement in her bill, it appears that as to 
the one-twelfth part of the property men- 
tioned in the bill she was a tenant in com- 
mon with the defendant, John H. Gould. 
As tenant in common of eleven-twelfkhs, 
Mr. Gould was therefore entitled to pos- 
session. The plaintiff in like manner was 
also entitled to possession as tenant in com- 
mon, for tenants in common hold by several 
and distinct titles but by unity of posses- 
sion, because none knoweth his own sever- 
alty and therefore they occupy promis- 
cuously. Neither being able to tell which 
part is his own, both are entitled to a joint 
possession. The possession of tenants in 
common is one and undivided. The pos- 
session of one is the possession of all. 
Hence it was an established rule at com- 
mon law that one tenant in common was 
not liable to account with his companion 
for the rents and profits unless he had been 
expressly constituted bailiff of his part. 
If there was an actual ouster by one, the 
other co-tenant might treat him as a tres- 
passer, bring ejectment, and recover his 
share of the mesne profits. The Statute 
4 Anne, c. 16, s. 27, altered the law so 
far as to enable one tenant in common to 
maintain an action of account against the 
co-tenant '* as bailiff for receiving more than 
comes to his just share or proportion," al- 
though he had not been constituted bailiff. 
But it is still the law that one tenant in 
common can sustain trespass against his 
co-tenant only in case of an unecjuivocal 
ouster from his right of entry and posses- 
sion : Filbert vs. lioff, 6 Wright, 97. And 
such an ouster is not presumed merely from 
his taking the rents and profits, but must 
be proved by decisive acts of a hostile 
character: Watson vs, (irregg, 10 Watts, 
289. Mere declarations will not answer 
the purpose : Hall vs. Matthias, 4 W. & 
S., 881 ; Filbert vs. Hoff, 6 Wright, 97. 
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There must be proof of an adverse and 
wrongful possession and disseisin : Hart vs, 
Gregg, 10 W., 185. Where there has 
been a recovery in ejectment by the tenant 
in common, that of course establishes the 
ouster, for it is record evidence of the fact, 
and he may thereafter maintain trespass 
for his share of the rents and profits: 
Hare vs. Fury, 3 Yeates, 13 ; Critchfield 
vs, Humbert, 3 Wright 427; Lane r«. 
Harrold, 22 Sm., 267. Generally there 
is no constructive ouster among tenants in 
common. There must be what amounts to 
an actual disseisin: Bemiett vs. Bullock, 
11 Casey, 364. As to assumpsit y in Gillis 
vs. McKinney, 6 W. & S., 78, a tenant in 
common was allowed to recover in assump- 
sit his share of the profits received by his 
co-tenant from a stranger, upon an express 
promise of the defendant to pay his co-ten- 
ant his share. And in Kline vs. Jacobs, 
18 Smith, 57, it was held that, except 
where there is an express contract, one 
tenant in common cannot recover for the 
use and occupation of the common prop- 
erty. "Neither at common law nor under 
any statute could assumpsit for use and 
occupation be maintained upon the mere 
occupation, though shown to be permis- 
sive. Each tenant has an equal right to 
the possession of the whole, and without 
an express contract to pay rent, account 
was the only remedy under the Statute of 
Anne": Per Sharswood, J., Kline vs. 
Jacobs. " If a defendant occupies land by 
the consent and permission of the plaintiff, 
the jury may presume a promise to pay a 
reasonable rent. It is clear that this is 
not so between tenants in coimnon. Here 
unless the plaintiff had succeeded in satis- 
fying the jury that there was an express 
contract to pay rent she had no title to 
recover whatever:*' lb. In view of the 
decision in Klitie vs. Jacobs, 18 Smith, 57, 
the ruling in Borrell vs. Borrell, 9 Casey, 
492, can no longer be considered law. In 
that case a tenant in common was allowed | 
to recover in assumpsit against his co-ten- 
ant for a mere occupation without any 
promise at all, the learned Judge who de- 
livered the opinion relying upon the case 
of Gillis vs. McKinney, 6 W. & S., 78. 
Yet in GiUis vs. McKinney there was very 



full and distinct proof of an express prom- 
ise and undertaking on the part of the co- 
tenant. 

The law, therefore, seems to be well 
settled in this State that one tenant in 
common cannot maintain trespass for mesne 
profits against his co-tenant without proof 
of an actual ouster or acts amounting to it, 
and that he cannot maintain assumpsit for 
mere use and occupation except upon an 
express promise of his co-tenant, and that 
neither trespass nor assumpsit will lie for 
a mere permissive occupation. Under what 
circumstances let us next imjuire may he 
maintain account render? The Statute of 
Anne (4 Anne, c. 16) altered the common 
law so far as to enable a tenant in common 
to maintain account render against his com- 
panion " as bailiff for receiving more than 
comes to his just share and proportion," 
without proof that he had expressly con- 
stituted him his bailiff. But what is meant 
by " receiving more than comes to his just 
share and proportion," in the words of the 
statute? In Henderson vs. Easy, 79 E. 
C. L., 701, and 9 Law and Eq. Rep., 337, 
in the Exchequer Chamber, it was held, 
reversing the Court of Queen's Bench, 
that <"he statute apjlies only to cases where 
rent or payment in money or in kind, due 
in respect of the premises, is received 
from a third party by one co-tenant who 
retains for his own use the whole or more 
than his proportional share, and that it 
does not apply to the mere occupation of 
the premises by the co-tenant himself. This 
position is maintained by a very able and 
learned, and what appears to us unanswer- 
able opinion of Baron Parke, delivered in 
that ca*se. "If," says he, ''a dwelling 
house is solely occupied by one tenant in 
common, without ousting the other, it would 
be most inequitable to hold that by the 
simple act of occupation or user, without 
any agreement, he should be liable to pay 
a rent or anything in the nature of com- 
pensation to his co-tenant for that occupa- 
tion to which, to the full extent to which 
he enjoyed, he had a perfect right. It 
appears impossible to hold such a case to 
be within the statute, and an opinion to 
that effect was expressed by Lord Cotten- 
ham in McMahon vs. Burchell. Such cases 



Digitized by 



Google 



856 



LANCASTER LAW REVIEW. 



are clearly out of the operation of the 
statute. What is receiving more than 
comes to his just Share within the meaning 
of the Statute of Anne ? It appears to us 
that, construing the Act according to the 
ordinary meaning of the words, this pro- 
vision of the statute applies only to cases 
where one tenant in common receives the 
money or something else from another per- 
son to which both co-tenants are entitled, 
simply by reason of their beuig tenants in 
common, and in proportion to their interest 
as such, and of which the one receives and 
keeps more than his just share according 
to that proportion, liut when we seek to 
extend the meaning of the statute beyond 
the ordinary meaning of the words, and to 
apply it to cases in which one has enjoyed 
more of the benefit of the subject or made 
more by its occupation than the other, we 
have insuperable difficulties to encounter." 

No case has been shown to us, nor have 
we, after the most diligent search, been 
able to find any case in our own reports, 
which decides that account render will lie 
by one tenant in common against another 
for the mere occupation of the property 
held in common, and the case of Borrell y«. 
Borrell, which held that assumpsit will lie 
under such circumstances, is totally incon- 
sistent with all the law upon the subject, 
and must, as we have already seen, be re- 
garded as overruled by Kline vis. Jacobs. 
We think, therefore, that we should accept 
the decision in Henderson vs. Easy, al- 
though not binding upon us, as furnishing 
a perfectly reasonable and just exposition 
of the provisions of the 4 Anne, c. 16, 
and the more so because it is the interpre- 
tation put upon a British statute by a Brit- 
ish tribunal of the highest authority. 

It appeal's to us, therefore, that unless 
the complainant in this bill can show either 
an ouster by Mr. Gould, or an express 
promise to account with her, or to pay 
her something, she can maintain neither 
trespass for mesne profits, assuinpsit, nor 
account retiJeVy in order to compel him 
to pay her for his mere occupation of 
the premises in question. That occupa- 
tion and possession he was entitled to as 
tenant in common of eleven-twelfths of 
the property, and it was neither tortious 



nor, as far as the bill shows, did it exist 
under any contract, express or implied, to 
account with the plaintiff therefor. If the 
plaintiff can maintain neither of these ac- 
tions at law, we know of no rule which 
would enable her to sue the defendant in 
equity. In this case cequitas sequitur 
legem. The fact that the plaintiff was a 
minor during the occupation of her co-ten- 
ant does not in our judgment make any 
difference in the application of these prin- 
ciples. No case has been shown to us 
which decides that a minor may maintain a 
bill against his co-tenant for mere occupa- 
tion when there has been neither ouster 
nor promise to pay, nor agreement to ac- 
count, and we do not perceive any reason 
why a liability should exist in equity under 
such circumstances when none exists at law. 
The bill, it is true, alleges that the defend- 
ant has occupied the whole of the premises 
to the exclusion of the plaintiff, and that 
he has excluded her from all possession 
and enjoyment of her undivided share of 
the premises. But this language is not 
sufficient to describe an ouster, or a hostile 
exclusion of the plaintiff upon a demand 
made for possession. It may mean nothing 
more, and taken in connection with the 
context, naturally means nothing more, than 
that by occupying the whole house the 
plaintiff was thereby excluded, which would 
be plainly insufficient. If the plaintiff in- 
tends, by the language used, to charge 
that she was ousted from the possession by 
the defendant, or that he excluded her 
upon a demand made to participate in the 
possession, let her amend her bill and say 
so. In its present form it is altogether 
wanting in a specific statement of facts, and 
does not sufficiently charge any ouster or 
hostile exclusion of the plaintiff from the 
joint possession. 

It is hardly necessary ito consume time 
by pointing out the very obvious differ- 
ence between the case presented in the 
present bill and that which appeared in 
the case of The Fidelity Insurance Co. r«. 
Norris, 14 W. N. C, 225, decided by this 
court. In the latter case the defendant 
was not a tenant in common, had no estate 
in the premises and no right to the posses- 
sion. He had been a trustee. The trust 
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had expired, yet he condnued to collect 
the rents. As to such proportion of those 
rents as belonged to the plaintiff, we held 
that he was in equity a trustee for her and 
accountable as such. The circumstances 
set forth in the present bill are entirely 
different, and raise questions altogether di- 
verse from those determined in the former 
case. A tenant in conmion who occupies 
a house the possession of which he is law- 
fully entitled to enjoy by virtue of his es- 
tate in the premises is not a trustee for his 
co-tenant, and is under no implied obliga- 
tion to pay him rent. 
Demurrer sustained. 



nns ^onrt 



O. C. OF DELAWARE CO. 
Estate of Samuel Leedom, Deceased. 

Decedent^s Etstate^-Debt of Executor — 
Surcharge of Accountant, 

The testator was a judgment creditor of his 
son Emmor. By his will he made him one of 
his executors. No mention was made of the 
judgment in the will, but a short time before his 
death, in a conversation with a disinterested 
person, he said, ** My son Emmor owes me noth- 
ing.-' In Emmor's final account as executor, he 
faded to charge himself with the proceeds of the 
judgment against himself, claiming that his 
fatlier had forgiven him the debt. 

Ueld^ That the alleged admission by the testa- 
tor was at best only evidence of an intended 
fift to the son, and not having been carried out 
y a release, or satisfaction upon the record, 
could not be enforced for want of a considera- 
tion. Held, also, that alleged admissions are 
always to be received with great caution and 
should be con-oborated by other evidence. There 
being no such corroborating evidence in this 
case, the expression that Emmor owed him 
nothing, was too vague and unceitain to entitle 
it to be received as evidence of a payment of the 
debt. 

Exceptions to Auditor's report. 

On the 9th of May, 18G3, the testator, 
Samuel Leedom, obtained a judgment for 
$G,000 against his son, Emmor. He after- 
wards made his will and nominated his son 
Emmor as one of his Executors. No men- 
tion of the judgment was made in the will. 
A short time before his death, the testator 
in a conversation with Mr. Alexander 



Scott, said : " My son Emmor owes me 
nothing." He gave no explanation of his 
remark, and did not in any way refer to the 
judgment. In his final account as execu- 
tor, Emmor did not charge himself with 
this judgment or its proceeds, claiming that 
his father had forgiven him the debt. 
Exceptions were filed by the other legatees 
under the will, and an Auditor, H. C. 
Howard, Esq., was appointed to settle and 
adjust the account. The Auditor was of 
opinion that the admission made by the 
testator to Mr. Scott was not sufficient to 
overcome the legitimate effect of the judg- 
ment; he accordingly surcharged the ac- 
countant with the sum of $10,127, being 
the amount of the judgment with interest 
to the time of filing the account, to wit, 
October 26, 1874. To this report the ac- 
countant excepted, which last exception was 
dismissed by the court, and the report of 
the Auditor was confirmed, in the following 
opinion. 

Opinion by Clayton, P. J. 

After a careful review of the evidence 
submitted to the Auditor, it is difficult to 
see how he could have come to any other 
conclusion than the one to which he has 
arrived. The debt due to the estate by 
the accountant, was proved by the highest 
evidence known to the law, and was sought 
to be disproved by the very weakest of all 
human testimony. When a judgment or 
record debt is to be swept away by a mere 
declaration, or an alleged admission in any 
ordinary conversation, it is necessary to 
consider the probability of the hearer's 
having correctly imderstood, sufficiently 
remembered, and truly repeated the exact 
words of the decedent. Why did he make 
the admission to Mr. Scott? No reason is 
given ; the substance of the remaining con- 
versation cannot even be remembered. 
Such evidence is subject to great imperfec- 
tions and mistakes. The party may not 
have clearly expressed his own meaning, or, 
the witness may have misunderstood him. 
By unintentionally altering a few expres- 
sions really used, an effect completely at 
variance with what the decedent did say, 
might be given. The Auditor seems to 
have given the case close attention, and 
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has arrived at his conclusion after full deli- 
beration, and the court is not inclined to 
disturb his finding upon the facts. 

Exceptions dismissed and report of Au- 
ditor confirmed. 



O. C. OF LANCASTER COUNTY. 
Estate of Michael Nolt, Deceased. 

Willy Construction of — Guardian and 
Ward — Order to pay Legacy to Ward, 

Testator made tl>e following provision in his 
will, to wit: '*If any of ray children marry 
** before receiving any share, under the provis- 
** ions of this will, in such case my executors 
'* shall pay to such one so manying between 
'*five and six hundred dollars, about the same 
** amount I gave to my mamed daughter in my 
"lifetime, which shall be on account of such 
"one's share in my estate, which shall be used 
"to prepare for house-keeping,*' etc. Upon the 
distribution of the estate, the share of petitioner, 
amounting to ^946.05, was paid by the executors 
to his guaidian. In May, 1883, about one year 
after the distribution of his father's estate, the 
ward married, and in August, 1884, being still 
in his minority, he filed his petition setting 
forth the above facts, in which tlie court was 
asked to order the guardian to pay him $500 out 
of the estate, to l>e used by him to prepare for 
housekeeping, in conformance with the above 
provision of his father's will. 

Held^ that as the testator by his will had not 
anticipated or contemplated the appointment of 
guardians for his minor children, the provision 
of the will is still operative, notwithstanding 
the money was paid over to and is now held by 
the guardian . 

Rule to show cause why Daniel Nolt, 
guardian of Martin M. Nolt, should not 
pay to said minor §500 out of his father's 
estate. 

B, F. Davis, for rule. 

U, C. BruhakeVy coutra. 

September 27, 1884. Opinion by Liv- 
ingston, P. J. 

Michael Nolt died in 1881, leaving a 
will dated August 29, 1881, which was 
duly proved September 20, 1881, and let- 
ters testamentary granted to M. S. Zim- 
merman and Amos Martin, the executors 
named therein. 

The executors settled the estate and filed 
their account and made distribution, and in 
said distribution paid over to Daniel Nolt, 
who was, on November 21, 1881, by the 
Orphans' Court of Lancaster county, ap- 



pointed guardian of Martin M. Nolt, the 
petitioner, a minor son of said Michael 
Nolt, deceased, the sura of nine hundred 
and forty-six dollars and five cents, as the 
share of said minor of the moneys of the 
estate in their hands, which sum the said 
guardian still holds. It is not alleged that 
any money of the estate has been, by the 
executors or guardian, paid to said Martin 
M. Nolt. 

In and by his will, Michael Nolt, inter 
alia, makes the following provision: 

"If any of my children marry before 
" receiving any share, under the provisions 
"of this will, in such case my executors 
" shall pay to such one so marrying between 
" five and six hundred dollars, about the 
" same amount I gave to my married daugh- 
"ter in my life-time, which shall be on ac- 
" count of such one's share in my estate, 
" which shall be used to prepare for hoiise- 
" keeping," etc. 

The petition sets forth that said Michael 
M. Nolt, a son of the testator, is m the 
twentieth year of his age, is married and 
has been since May, 1883, and is de- 
sirous of going to housekeeping, but is 
without the necessary funds for that pur- 
pose; and, therefore, asks the Court to 
make an order in conformance with the 
will of his father, directing that his guar- 
dian shall pay to him out of the money re- 
ceived for him out of his father's estate, 
the sum of five hundred dollars, which 
shall be on account of his share of his 
father's estate received by said guardian 
for him, to be used by him to prepare 
for housekeeping, etc. The guardian ad- 
mits the receipt from M. S. Zimmerraaii, 
executor of the will of Michael Nolt, for 
said minor, the sum of nine hundred and 
forty -six dollars and five cents, as }»art of 
the estate of his father, that Michael Noh 
made the above cited provision in his will, 
that the petitioner is in his twentieth year 
and has been married since May, 1883; 
but alleges that lie has lately learned that 
said ward since his marriage contracted in- 
debtedness without the consent and knowl- 
edge of the respondent, for household 
goods, fumiture, etc., to the amount of 
about $456, and that after keeping house 
about six months, as he is informed, he soM 
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his furniture, and is now boarding in the 
Citj of Lancaster. The respondent also 
claims that he has nothing to do with the 
payment to him, the said Martin M. Nolt, 
of the sum of five hundred dollars, under 
and by virtue of the provisions of the will 
of his father, Michael Nolt, deceased. 

To this answer Martin M. Nolt, the 
minor, by his next friend, Samuel Rudy, 
filed a demurrer, and says the answer filed 
is insuflScient in law, and asks that judg- 
ment be entered in his favor by making the 
rule absolute 

From an examination of the will, it is 
apparent that the testator did not anticipate 
or contemplate the appointment of guar- 
dians for his minor children. He intended 
that his family, under the direction of his 
executors, should continue to farm as he 
had done, and after deducting the expenses 
and maintenance of the family, the surplus 
was to be paid to the executors for the use 
of his estate. He did not expect a final 
distribution of his estate so soon after his 
decease, and therefore provision as above 
stated for the advancement of between five 
and six hundred dollars, by his executors, 
to any of his children who should marry 
before receiving any share under the pro- 
vision of the will. 

The fact that the money in this case is 
now held in trust for M. M. Nolt by a 
guardian, and not by the executors, cannot 
invalidate and render inefifective and void 
said item in testator's will. Michael M. 
Nolt is a son of Michael Nolt, is a minor, 
and therefore cannot receive during his 
minority his full share or portion of his 
father's estate, and therefore has not re- 
ceived it either from the executors or his 
guardian ; but he is married and has a wife 
to maintain and support, and desires to 
avail himself of said provision in his father's 
will, to enable him to purchase furniture 
and to go to housekeeping. The answer 
filed by the guardian sets forth no legal or 
valid reason why he should not be per- 
mitted to do so. He admits that he has 
not furnished Michael M. Nolt any of the 
moneys of his father's estate now in his 
hands for Michael M. Nolt's use, for that 
purpose, nor has he become bound for any 
furniture or household goods for him, nor 



become in any way liable for the payment 
of any, and that he has now in his hands 
$946.05, part of the estate of the testator, 
Michael Nolt, deceased, which he received 
from the executors for the use of Michael 
M. Nolt. If this were still in the hands 
of the executors there could be no question 
as to his right to receive $600 of it for the 
purposes stated in the petition ; and the fact 
that said money is now held by another 
person, not executor, for his use, is not 
sufficient in law to deprive him of the ben- 
efit of the aforesaid provision contained in 
the will of his father. The answer is in- 
sufficient in law, the demurrer is sustained, 
and the rule to show cause is now made 
absolute, the costs to be paid out of the 
estate. 

Rule made absolute. 



O. C. OP BEDFORD COUNTY. 
Estate of Richard Dively, deceased. 

Decedent'* » Estate — Orphayis^ Court Sale 
— Frauds False and Fictitious Bid- 
din y at Sale — Setting Aside of Sale, 

Tlie employment of a bidder merely to raise 
the price at a sale of real estate under an order 
of the Orphans' Court, is a fraud upon the pur- 
chaser. 

An an*angement was made between some of 
the heirs of their mother's estate, that one of 
them should bid at the Orphans' Court sale of 
the real estate, and should the property be 
bought by him for more than $2000, they would 
make up the difference from their respective 
shares of the estate. The property was not 
bouglit by him. There was no evidence of 
underbidding, or that the bidder had any ar- 
rangement or understanding with the ti*ustee 
about bidding, or that the bid was not made in 
good faith. 

Held, upon a hearing on petition and answers, 
the sale should be set aside, and a new order of 
sale issue to the trustee. 

Exceptions to trustee's sale of real estate, 
by the purchaser. 

April 21, 1884, Jacob G. Dively, trustee, 
returned, that on March 6, 1884, after the 
legal notice, he sold the real estate of said 
decedent to Morgan Dively. 

Same day Morgan Dively filed objections 
to the confirmation of sale, in substance as 
follows : 

By reason of facts learned since the sale 
lie objects to its confinuation, upon the 

Digitized by V3UOVIC 



360 



LANCASTER LAW REVIEW. 



ground of fraud, false and fictitious bid- 
ding at the time of sale by the trustee and 
heirs and parties in interest ; that he bought 
the property for $2210, and to the best of 
his knowledge Frederick Dively, one of the 
heirs, and l3avid T. Ake, crier, were the 
only bidders against him — that Ake was 
not a bona fide bidder, and the said F. 
Dively bid with the expresa agreement and 
understanding that if the property was ' 
knocked off at his bid he should have it for 
$2000, and with this agreement and under- 
standing the property was fraudidently run 
up on the petitioner. 

April 28, A. D. 1884, the Trustee 
answered: Denying that tliere was any 
fraud or false and fictitious bidding so far 
as he was concerned. lie knew of no such 
bidding and he did not employ any one to 
do such bidding. He knew of no arrange- 
ment whatever between Frederick Dively 
and the other heirs that he was to have the 
property at a certain price. He con- 
sidered all as bona fi fit' bidders. 

Frederick Dively answered, that lie was 
not an under-bidder, but bid in good faith 
to get the property. He did not at first 
desire the property, but some of his broth- 
ers and sisters were desirous that he should 
have it, so that thoy could have their old 
home to go to ; and some of them agreed 
that if he would buy it tliey would give 
him an opportunity to pay for it, and some 
of them (two not present or agreeing), 
agreed with him tliat if he bought the prop- 
erty for more than $2000, that they would 
knock the difference off of their shares. 
They did not make any arrangement by 
which it wa^ to run up on any one else. 
They did not employ him to do any under- 
bidding, nor was any under-bidding done 
by him. He bid in good faith, and if the 
property had been knocked down to him he 
would have felt like paying them their full 
shares. He had no arrangement whatever 
with the trustee about bidding, and was 
bound to account to liim for eacli bid made 
by him in full. 

Case was ar-iucd on exceptions and 
answers. 

J, B. Cess ft a, for exceptions, argued 
that the answer of trustee and heirs, showe<l 



that as matter of law and fact, there was 
under-bidding. That it was not necessary 
for the agreement to have been made with 
the trustee and bidder to refund to him 
part of the bid, to make it fraudulent; if 
made by one of the heirs or parties in in- 
terest, the agreement would be fraudulent, 
and therefore avoid the sale. 

That such an agreement was made in this 
case, is proven by the answer. 

Pennock's Appeal, 2 H., 146 

Donaldson vs, McRov, 1 Bro., 346. 

Steel v8. Ellmaker, il S & R.,86, 

Stains vs. Shore, 4 H., 200. 

Yerks vs. Wilson, 32 S., 9. 

2 Kent Com., 539, p. 226. 

Wm, M. Hall and J. M. B^ynolds, 
contra, argued that the exceptions failed to 
show any under-bidding, that there was no 
evidence to connect the trustee with aay 
arrangement with bidder to refund part of 
his bid, or that in any way, as matter of 
fact or law, would make a case of false 
and fraudulent bidding, and therefore the 
exceptions should be dismissed. 

By Wm. J. Baer^ F. J. It may be 
necessary to connect the trustee with agree- 
ment to refund part of bid, in order to make 
it fraudulent : we will further examine the 
matter. 

May 6, 1884. By the Court. And 
now sale set aside at the costs of the estate 
— new order of sale to issue to the trustee 
on the former terms. 
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C. p. OF LEBANON COUNTY. 
Umberger's Adm'z vs. Bord and Wife. 

Practice — Stai/ of Execution atjainat 
Married Women — Must he hy Injunc- 
tion. 

The court of common pleas will not, on motion, 
stay an execution against a married woman ; 
it must be by injunction, after entry of se- 
curity. 

Rule by defendant's wife to restrain fi. 
fa. (No. 15, January Term, 1884.) 

J. P, S. Gobin, for rule. 

A. S. Vlrich^ contra. 

Opinion by McPherson, A. L. J. 

Hunter's Appeal, 4 Wr. 194, decided 
that, where the wife's title was not disputed, 
an injunction ought to be granted to re- 
strain the sale of her land for her husband's 
debts. Winch's Appeal, 11 Sm. 424, while 
recognizing the former case, declares that 
where the title of the wife is disputed and 
where the creditor has a right to pro- 
ceed against the property to test her title, 
it is error to assume jurisdiction in equity 
and enjoin the creditor's execution, thus 
withdrawing contested facts from a trial by 
jury. The further question, at what stage 
of the proceeding and by what means a dis- 
pute is sufficiently made out to require a 
court to refuse, or dissolve, an injunction, 
is perhaps not quite clearly settled, as may 
be seen by examining the practice in the 
following cases: Taylor's appeal, 12 N., 
21; Wiser's Appeal, 8 W. N. C, 354; 
Boyle V9, Ramsey, 1 Leg. Gaz., Rep. 45 ; 
Allen V9. Gordon, 7 Phil'a, 280 ; Dyer v%. 
Bank, 9 lb., 159 ; Shuster v%. Bennett, lb., 
208 ; Allen vs. Benner, 10 lb., 10 ; Simson 
v%. Bates, lb., 66. 

Whatever may be the proper answer to 
this question, it is at least certain that in 
all these cases the proceeding was by bill 



in equity, and not by rule to stay the exe- 
cution, as in the case before us. The latter 
method is condemned in Dent vs. Ross, 11 
Cas. 337, a case like this in principle. One 
reason for such condemnation is obvious. 
An injunction cannot be issued without the 
entry of security, conditioned to idemnify 
the other party for all damages that may 
be sustained thereby. (Act of May 6, 
1844, sec. 1, P. L., 564; R. R. Co. vs. 
Casey, 2 Cas., 291.) But if the proceed- 
ing by rule was allowed to go on and the 
rule should be made absolute, an injunction 
would in eflfect be granted without the se- 
curity expressly required by law. 

The relief sought by the petitioner can 
only be obtained, if at all, by bill in e(|uity, 
and this rule must be discharged. — Chester 
Co, Reports. 

§UHrier gesmans. 

Q. S. OF LANCASTER COUNTY. 

In re License Granted to the Olay and Hin- 
kletown Turnpike Company. 

Corporations — Turnpike Companies — 
Abandonment of road by one Company 
and appropriation of same by another 
— Claims of Totvn ships for moneys ex- 
pended on road after abayidonment — 
Eminent domain — Acts of 1870 and 
1879 construed. 

The law recognizes no one as having any 
right to claim a condemned or an abandoned 
turnpike road, except the original company, or 
other persons entitled to exercise its corporate 
rights, power , franchises and privileges by vir- 
tue of a lease or sale tJiereof, 

There having been a full, complete and con- 
tinuous abandonment of its road by the Down- 
ingtown, Ephrata and Harrisburg Turnpike 
Company for a period of ten years or moi-e, 
which since its abandonment has been kept in 
repair by the township authorities, subject to 
the same uses as other township roads, tlie 
Clay and Hinkletown Company by virtue of ijts 
charter, under the right of eminent domain, had 
a right to appropriate and occupy so much of 
said road as is within the limits described in 
said charter, and is not in law liable to reim- 
burse the sui^ervisors of the respective town- 
ships for moneys expended by them in keeping 
the road in repair since its abandonment by the 
former turnpike company. 

Rule to suspend license granted to turn- 
pike company to collect toll, etc. 
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contra. 



J, Ilay Brotvju ) p , ^ 
John H, Fry J \ 
J, //. Steimnetz^ 
Marriott Broaius 

October 1, 1884. Opinion by Living- 
ston, P. J. 

The petitions of the supervisors of the 
townships of Clay, Ephrata and Earl pray 
the court to rescind its order or suspend 
the license it granted to said Turnpike 
Company authorizing it to erect gates and 
to collect toll until the said townships are 
reimbursed the money expended by them 
in repairing the road-bed abandoned by the 
Downingtown, Ephrata and Harrisburg 
Turnpike-road Company, upon which the 
Clay and, Hinkletown Turnpike Company 
has built and constructed its road. In 
their petitions as they present them, Clay 
township claims the sum of $1,174.05 ; 
Ephrata township claims the sum of 
$6,086.86, and Earl township claims the 
sum of $450 ; each claim including interest. 

The answer filed by the Clay and Hink- 
letown Turnpike Company denies that any 
such sums of money were expended by the 
respective townships, for the purposes 
stated in said petitions, and denies the le- 
gal right of said townships or any of them 
to recover any amount or sum whatever, by 
reason of the facts stated in the respective 
petitions filed, from the Clay and Hinkle- 
town Turnpike Company, as it claims by 
virtue of its charter or letters patent un- 
der the right of eminent domain and not as 
successor, transferree, lessee or purchaser 
of the Downingtown, Ephrata and Harris- 
burg Turnpike Company. 

There is no allegation contained in the 
petitions filed that the Clay and Hinkle- 
town Tumpike Company or any member of 
it ever had any interest in the Downing- 
town, Ephrata and Harrisburg Turnpike 
Company. There have been no itemized 
accounts, such as the Act of Assemby re- 
quires supervisors to keep in such cases, to 
enable them to recover, filed with the peti- 
tions in this case, showing the work and 
labor done and money expended by each 
township. 

The amount claimed by each township is 
disputed, even if they are entitled to re- 



cover anything, which right is denied by 
the answer filed. This of itself would be 
sufficient to prevent the Court from rescind- 
ing the order made, or suspending the 
license granted before the petitions were 
presented, as great injustice might and 
would be done this company by rescinding 
the order and suspending the license allow- 
ing it to collect tolls on its road, until this 
dispute as to the amounts claimed to be 
due these townships, if entitled to recover, 
should be adjusted and settled by litigation 
through the courts. While, if the said 
townships are entitled to be reimbursed by 
the CJay and Hinkletown Turnpike Com- 
pany for the work they have done and 
money they expended for repairs made by 
them on the Downingtown, Ephrata and 
Harrisburg Turnpike Company's road pre- 
vious to the formation and creation of the 
Clay and Hinkletown Turnpike Company, 
their right to recover, and their remedy, 
cannot be affected by the order of the 
court granting a license to said company 
to erect gates and collect tolls on part of 
its road. 

And here perhaps wo shojald close, dis- 
miss the several petitions, and let the par- 
ties claiming commence de novo^ if they 
so desire. But the parties in their agree- 
ment have desired the court to say 
whether or not, in their opinion, if the 
amounts of the claims presented were as- 
certained to be correct, the respective 
townships would be entitled to recovery. 
Or, in other words, whether or not said 
townships have any valid, legal claim 
against the Clay and Hinkletown Turnpike 
Company, by reason of the matters con- 
tained in their respective petitions filed. 

To do this it will be necessary for us to 
inquire into and ascertain the effect of the 
abandonment of the Downingtown, Ephrata 
and Harrisburg Turnpike road, as well as 
the rights and privileges of the Clay and 
Hinkletown Turnpike Company under its 
charter or letters patent. 

On March 24, A. D. 1803, the Legisla- 
ture of Pennsylvania enacted a law enab- 
ling the Governor of this Commonwealth to 
incorporate the Downingtown, Ephrata 
and Harrisburg Turnpike Road Company, 
Smith's Laws, vol. 4, p. 31. After its 
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incorporation, as appears from the papers 
filed, said company built and constructed, 
and for many years maintained and oper- 
ated a turnpike road extending from Dow- 
ningtown, via Hinklet'own, Ephrata, Lin- 
coln and Clay, to Hamsburg. 

About the, year 1872, said company 
abandoned its road, and since that time, 
it has neither maintained said turnpike 
road between Middle creek, at Clay, and 
Conestoga creek, at Ilinkletown, nor col- 
lected any tolls thereon. Nor has it sold, 
assigned, leased or transferred its fran- 
chises or road, or its interest therein, to 
any other company, individual or individ- 
uals; the abandonment was full, complete, 
absolute and continuous. What was the 
effect of such abandonment ? 

By the Act of April 19, 1844, P. L., p. 
315, § 8, it was declared that in case of 
either the abandonment for any length of 
time, or of the condemnation in the man- 
ner prescribed by law, of the whole or any 
part of any turnpike road in this common- 
wealth, except the Susquehanna and Tioga 
turnpike, it shall be the duty of the super- 
visors of each township through which the 
same may pass, forthwith to take charge 
of, and put in good order and repair, such 
part of any such road as may be in their 
respective townships, and, from time to 
time, maintain and keep in good order all 
such parts of said roads, in the same man- 
ner as if the same were county roads; 
and in case of a failure to do so, shall be 
liable to all the provisions of law which re- 
late to county roads. And that from the 
time of either abandonment or condemna- 
tion of the whole or any part of such road, 
the portion so abandoned or condemned 
shall be considered a county road and free 
from all tolls, until such time as the com- 
pany claiming the same shall pay to the 
supervisors of said townships, for the use 
thereof, all such sums of money, and for 
all labor by each expended in keeping their 
respective parts of such roads in repair 
and good order ; and each of said super- 
visors shall keep an accurate act'oujit in a 
hook for that purpose, of all such expendi- 
tures in money and labor, and, at the ex- 
piration of their terms of office, deliver the 
same to their successors in office. Ibid. § 1 0. 



The Act of January 20, 1849, P. L., p. 
10, is an act regulating turnpike and plank- 
road companies generally, sections 14, 15, 
10 and 17 of which prescribe the mode of 
proceeding in case the road is neglected to 
be kept in good order and repair. 

By the Act of April 14, 1850, P. L. 
1850, p. 334, § I, it is declared that in 
case of either the abandonment of any 
turnpike road or of the condemnation 
thereof in the manner prescribed by law, 
and the company have either neglected or 
refused to keep their said road in repair 
for the space of five years, the Courts of 
Quarter Sessions of the counties in which 
such roads shall be situated shall have 
power by view or review to alter, change 
or vacate the said condemned or abandoned 
turnpike road in the same manner as in 
case of county and township roads. 

By the Act of April 8, "1801, P. L., p. 
259, § 1, it is declared that where a rail- 
road, canal, turnpike, bridge or plank-road 
of any corporation, created by or under any 
law of this state, shall be sold or conveyed 
under and by virtue of any process or de- 
cree of any court of this state, or of the 
Circuit Court of the United States, the 
person or persona for or on whose account 
the same may be purchased, shall be vested 
with all the rights and franchises of such 
corporation, etc. etc. This relates to sales 
made under judicial process, or under de- 
cree of court, and not otherwise. 

By the Act of February 19, 1809, P. L. 
p. 28, § 1, it is declared that all the pro- 
visions of the Act of April 8, 1801, shall 
extend and apply to sales and conveyances 
heretofore or hereafter made under or by 
virtue of a power of sale contained in any 
mortgage or deed of trust, without any 
process or decree of court in the premises ; 
and the person or persons for or on account 
of whom such railroad, canal, turnpike, 
bridge or plank-road shall have been or 
hereafter may be purchased shall have 
and enjoy all the rights and privileges 
granted and conferred by said Act upon 
the person or persons purchasing under 
judicial process or decree in said Act men- 
tioned. 

It will be observed that the Acts of 1801 
and 1807 use the words *' person or per- 
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sous " other than the corporators ; but the 
person or persons therein designated are 
the person or persons to whom all the 
rights and franchises of the corporators and 
corporation had been sold and transferred 
by judicial process or decree of Court, or 
by power in a mortgage or deed of trust, 
and who, by such sale, became invested 
with all the franchises, privileges and 
rights granted to and conferred upon such 
corporation by its charter, and subject to 
all the duties imposed by such charter; 
and not any other person or persons. 

By the act of April 5, 1870, P. L., 
1870, p. 48, which is a supplement to the 
Act of January 26, 1849, it is declared 
that all the provisions of the 14th, 15th, 
16th and 17 th sections of said act shall be 
applicable to, and enforced against the 
lessee or lessees, purchaser or purchasers 
by judicial sale or otherwise, of any turn- 
pike or plank road ; and tlie twenty days' 
notice specifying the part or parts of the 
road alleged to be out of repair, may be 
given either to the gate-keeper or to any 
of the lessees aforesaid ; and that, upon 
the abandonment, for any length of time, 
of the whole or any part of any turnpike 
or plank road company, or any lessee or 
lessees, purchaser or purchasers of such 
road shall neglect or refuse to keep their 
road in good order and repair, for the 
space of thirty days, and proceedings, in- 
stituted under the I4th, 15th and 16th 
sections of the act to which this is a sup- 
plement, shall result in finding by the in- 
quest that such road or any part thereof is 
out of order and repair, and no appeal 
shall bo tiiken to the Court of Common 
Pleas, or if, upon such appeal, the finding 
of the inquest and judgment of the justice 
shall be affirmed, it shall be the duty of 
the supervisors of each township through 
which the road, or the part thereof so 
abandoned was found to be out of order 
and repair may pass, forthwith to take 
charge of and put in good order and re- 
pair such part or any such road as may be 
in their respective townships, and from 
time to time maintain and keep the same 
in good order in like manner as if such 
road was a county road, and the same, or 
so much thereof as may be so abandoned, 



or so found to be out of order and repair, 
shall thenceforth be considered as a county 
road free of tolls, until such time as the 
company or other persons claiming the 
same shall pay to the supervisors of said 
townships, for the use of said townships 
respectively, all sums of money, and for all 
labor, with interest, by the 'several super- 
visors expended on such road. 

This act also uses the words company 
or other persons. What other persons 
are embraced in and by the language of 
this act ? Most unquestionably those re- 
ferred to in the acts of 1861 and 1867, 
before mentioned — the original incorpor- 
ated company to whom a charter had been 
granted, or those persons to whom the 
turnpike had been sold and conveyed under 
and by virtue of the decree of a court of 
this State, or a circuit court of the United 
States, or without process of law or decree 
of any court, by virtue of a power contained 
in a mortgage or deed of trust, or by vir- 
tue of a lease, and who thereby became 
vested with all the franchises, pri\'ileges 
and rights granted to and vested in the 
original corporation or company, and there- 
fore, in law, entitled to claim and have the 
same as the company might or could do. 

The law recognized no pei'son as having 
any right to claim a condemned or an 
abandoned turnpike road, exaept the orig- 
inal company or other persons who claim 
and are by law entitled to exercise its cor- 
porate righfs, powers, franchises and privi- 
leges, as we have before stated, by virtue 
of a lease or sale thereof made to them in 
the manner aforesaid. And, therefore, no 
otJier persons claiming than those who had 
such right to claim, could have been or 
were intended to be embraced in and by 
the words "company or other persons," 
used in the Act of 1870. 

And lastly, on the subject of abandon- 
ment, we have the Act of June 11, 
1S79, P. L., p. 126, § 1, which declares 
that where any turnpike or plank road 
has been abandoned in whole or in part 
for not less than five years, the portion 
so abandoned, if not kept in repair by 
the township authorities, shall, upon due 
application to the proper court, after hear- 
ing and decree that the road has not 
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been kept in proper repair, revert to the 
owner thereof in fee simple, or, if kept in 
proper repair by the township authorities, 
shall be subject to the same uses as other 
township roads, and may he occupied or 
appropriated like them under the right of 
eminent domain. The Downing town, Eph- 
rata and Harrisburg turnpike road, having, 
as the papers filed show, been abandoned 
more than ten years since, and having 
since its abandonment been kept in proper 
repair by the ♦ownship authorities, has been 
brought directly within the provisions of 
Uie Act of 1879, and, therefore, could 
be occupied or appropriated like any ordi- 
nary township road under the right of 
eminent domain. 

On April 22, 1884, a company was 
formed for tlie purpose of building and 
maintaining an artificial road of broken 
stone rod or gravel, from a point on the 
east bank of Middle creek, in the village 
of Clay, to a point on the west bank of the 
Conestoga creek, in the village of llinkle- 
town, a distance of about ten miles, ex- 
tendinij through Clay and Ephrata town- 
ships, in the county of Lancaster and State 
of Pennsylvania; and upon application to 
the proper authorities, in the manner di- 
rected by law, the company was duly in- 
corporated by Letters Patent bearing date 
April 29, 1884, under the name, style and 
tide of "The Clay and Hinkletown Turn- 
pike Company," and it thereby, from that 
date, became vested with all the rights, 
franchises and privileges conferred by the 
laws of this Commonwealth upon incor- 
porated turnpike companies, among which 
IS the following: "Whenever such cor- 
poration shall have furnished five miles or 
more of road, or if the entire road be for 
a shorter distance, then when completed, 
the Court of Quarter Sessions of the proper 
county shall appoint forthwith three skill- 
fiJ, judicious and disinterested persons to 
view and examine the same and report, 
on oath or affirmation, whether the said 
road is so far executed in a competent and 
workmanlike manner, according to the 
true intent and meaning of this act ; and, 
if their repoi*t shall be in the affirmative, 
then the said court shall, by its order 
under the seal of the court, suflFer said 



corporation to erect and fix such and so 
many gates upon and across the said road, 
as will be necessary and sufficient to col- 
lect from all persons otherwise than on 
foot " such tolls as are by law authorized 
to be collected." P. L., 1874, p. 85, § 
30, clause 5. 

After obtaining its charter or letters 
patent, the Clay and Hinkletown Turnpike 
Company proceeded to locate and build its 
road, and m so doing it occupied and ap- 
propriated a part of what had once been 
the Downingtown, Ephrata and Harrisburg 
turnpike road, which had been abandoned 
and kept in repair by the township author- 
ities as aforesaid, as they would have oc- 
cupied and appropriated any other ordinary 
township road, under the right of eminent 
domain. 

Having completed about five and a half 
miles of its road, the Clay and Hinkletown 
Turnpike Company applied by petition to 
the Court of Quarter Sessions of Lancas- 
ter county for the appointment of viewers 
to view and report whether their road u so 
far executed in a competent and workman- 
like manner, and according to the true in- 
tent and weaning of the acts of Assem- 
bly in such' cases made and provided ; 
whereupon the court appointed three skill- 
ful, disinterested and judicious men, who 
upon oath or affirmation, on September 6, 
1884, reported to the court in the affirma- 
tive, and on the same day, said report be- 
ing filed and approved, the Court of Quar- 
ter Sessions, by its order under seal of the 
court, granted a license peimitting said 
corporation to erect and fix such and so 
many gates upon and across the said road, 
as will be necessary and sufficient to col- 
lect from all persons otherwise than on 
foot, such tolls as are authorized by law ; 
after which, on September 23, 1884, peti- 
tions were presented by tiie several town- 
ships hereinbefore named, asking the court 
to revoke the said order or suspend the 
license until their respective claims are paid 
by the Clay and Hinkletown Turnpike 
Company. 

It appearing to the Court from the peti- 
tion and answer filed in the cause that the 
Downingtown, Ephrata and Harrisburg 
Turnpike-road Company has abandoned its 
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road for a great space of time, more than 
ten years, the abandonment having been 
full and complete and continuous, without 
any allegation that its road was ever leased 
or sold and conveyed by virtue of any 
power in any mortgage or deed of trust, 
by said company, to any person or persons, 
or that its road, franchises, privileges and 
rights under its charter were ever by vir- 
tue of any decree or order of any court 
sold to any other person or persons, whom- 
soever, now claiming or having a legal right 
to claim the same ; that after its abandon- 
ment by the company said road was kept 
in proper order and repair by the afore- 
said township authorities, thereby becom- 
ing, under the law, subject to the same 
uses as other township roads and liable to 
be occupied and appropriated like them, 
under the right of eminent domain, and 
that part of said road, running through said 
townships, has been occupied and appro- 
priated by virtue of its charter, by the 
Clay and Hinkletown Turnpike Company, 
under the right of eminent domain, and 
not under or by virtue of any authority 
obtained from or through the Downing, 
town, Ephrata and Harrisburg Turnpike- 
road Company or its charter, we are of 
opinion that the Clay and Hinkletown 
Turnpike Company is not in law liable to 
said townships or any or either of them for 
the amounts they respectively claim, even 
if found to be entirely correct, as persotis 
or other persons mentioned in the Acts of 
1861, 18G7, and 1870, and claiming the 
Downingtown, Ephrata and Harrisburg 
Turnpike road ; and that the Clay and 
Hinkletown Turnpike Company is not in 
law liable or bound to pay to the super- 
visors of said townships, or either of them, 
for the use of said townships, or either of 
them, any sum or sums of money expended 
or for any work and labor done or paid for 
by said townships, or either of them, in 
keeping in good order and repair, after its 
abandonment by the company, che said 
Downingtown, Ephrata and Harrisburg 
Turnpike road. We, therefore, dismiss 
said petitions, and each of them, for that 
reason, at the costs of the petitioners. 
Petitions dismissed. 



Q. S. OF LACKAWANNA COUNTY. 

Commonwealth vs. Williams. 

Crihi inal Laiv — Desertion — Defence — 
Warrants — Double arrest, 

A justice may issue an alias warrant on a 
complaint for desertion without new oath, the 
tirst warrant being i-etumed non est intentuM. 

Two arrests and binding over for same offence 
cannot stand at the same time. 

Rule to show cause why proceedings 
should not be quashed. 

Rule to show cause why defendant shall 
not be discharged from bail in this com- 
plaint. 

August 1, 1884. Opinion by Hand, J. 

The above stated two rules were argued 
before us together. The defendant claims 
by his counsel that they must stand to- 
gether. The defendant's position is 1st, 
that the first warrant and proceedings were 
irregular and should be quashed, but that 
they are still in force to hold defendant, 
and, therefore, as his counsel alleges, he 
could not be again arrested for the same 
offence; and, therefore, 2d, that tlie 
second arrest is wholly void and oppressive, 
and should be dismissed. 

We take up the facts of the first case 
first. The transcript shows that a warrant 
issued against the defendant on the 19th 
June, 1882, from M. L. Blair, alderman 
of the city of Scranton, upon a charge of 
desertion, defendant being the husband of 
the complainant, Ellen M. Williams, and 
she having been delivered of a child of 
which the defendant was the father. June 
22, 1882, warrant was returned " defendant 
diligently searched for within my bailiwick 
and not found, he having left its confines." 
February 4, 1884, warrant issued in the 
same case to J. H. Backus, deputy con- 
stable. February 6, 1884, defendant 
brought up, waives a hearing, and enters 
bail in SoOO for appearance of defendant 
at next court of Quarter Sessions. 

At the next court of Quarter Sessions 
defendant appeared and moved to quash 
proceedings on the ground that the pro- 
ceedings do not charge an offence against 
the statute, or that desertion was committed 
within the state, and that the warrant of ar- 
rest was issued without information, al- 
leging that the first complaint had fallen 
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and a new warrant required a new affidavit. 

The counsel for defendant made a very 
eloquent argument on the hearing of these 
rules, based on the principles of Magna 
Charta, protecting personal liberty and the 
use of process to oppress. We have no 
doubt of the value of the principles enun- 
ciated, and in the proper case would be 
swift to enforce them. We cannot, how- 
ever, under the facts of thiS case, discover 
on the face of this record any great hard- 
ship to this defendant if he is called upon 
to answer this charge. The proceedings 
before the alderman show that a warrant 
was issued on the oath of complainant that 
the defendant could not then be found. 
The proceedings are ci\il and quasi crim- 
inal. Within two years, taking the analogy 
of the Statute of Limitations in criminal 
cases, the alderman issues what may be 
called practically an alias warrant. The 
defendant was arrested and had an oppor- 
tunity to examine the information and have 
a hearing, but he waived a hearing and 
entered bail for his appearance at the next 
court of Quarter Sessions. He was, there- 
fore, properly and regularly in court, and 
the court had jurisdiction of the offence, 
and still has. We, therefore, are of the 
opinion that no rule of law or principle of 
justice requires us to quash these proceed- 
ing.s. We refer to Demott vs. Common- 
wealth, 04 Pa. St. R., p. 803 ; Barnes vs, 
Conimonwealth, 11 Weekly Notes of C, 
p. 375 , Commonwealth vs. Leitzenberger, 
39 Leg. Lit., p. 198. Our disposition of 
this rule does not preclude defendant from 
showing any defence to the merits of the 
case in the hearing, such as a condonation 
or termination, between the first and second 
issuing of the warrant. 

In regard to the warrant issued and re- 
turned to No. 38, June Sessions, 1884, 
the transcript in that case shows that it 
was for the same desertion as was alleged 
in the former case. This arrest we deem 
a double arrest for the same offence, and 
it cannot stand. 1 Vol. T. and H. Prac- 
tice, p. 172, sec. 304, and cases cited. 

"^The Rule in No. 220, April Sessions, 
1884, is discharged, and the rule in No. 
38, June Sessions, 1884, is made absolute. 
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Inquirer Printing and Publishing Company 
vs. Rice et al. 

Jiidjjment nnn obstante veridicto^ pre- 
requisites of. — T/fere must he a record 
to support it — Notes of trial not part 
of record. 

A judgment 7iou obstante veredicto necessarily 
depends upou a proper application of the law 
to the facts out of which the reserved question 
arises ; heuce it is necessary that the facts as 
well as the questions of law arising thereon 
should be distinctly placed on the record. 

The notes of trial are no part of the record, 
and should never be relied on to furnish such 
evidence of a proper reservation as the record it- 
self should exhibit. 

Error to the Common Pleas of Lancaster 
Couuty. 

A full report of the trial of this case is 
given on page 185. 

A. 0. Reinoehl, for plaintiff in error. 

.1. iS\ Hersheu. ) n ^ c j i.- 

B. F. i>«y,-,/' (for defendant m error. 

October 10, 1884. Opinion by Ster- 
rett, J. 

The pre-requisites of a valid judgment 
non obstante veredicto have been so fre- 
quently stated that repetition is unnecessary. 
In the fii-st place, the reservation of a^ion- 
trolling question of law is indispensable, 
and that, being the Act of the Court, should 
always be made a matter of record at the 
time. It was accordingly said in Irwin vs. 
Wickcrsham, 1 Casey, 316, "If a point of 
law be reserved on the trial of a cause, the 
point and the facts upon which it arises 
must be stated on the record in order to 
authorize the Court to enter judgment non 
obstante veredicto.'*^ , Again "Every re- 
servation of a question should place dis- 
tinctly on the record what the point re- 
served is, and the facts out of which it 
arises," Ferguson i;«. Wright, 11 P. F. S., 
258: and, if not found by the jury, the facts 
should be agreed upon by the parties; 
Robinson vs. Myers, 11 P. F. S., 18. 
These elementary principles are reiterated 
in several cases, among which are : Wilson 
vs. Steamboat Tuscarora, 1 Casey, 317 ; 
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Winchester vs, Bennett, 4 P. F. S., 510; 
WUde V8. Trainor, 9 id., 489; Elkins r«. 
Susquehanna Mutual Fire Insurance Co., 
31 Pitts. Leg. Jour., 420. 

In every such case the judgment nec- 
essarily depends upon a proper applica- 
tion of the law to the facts out of which 
the reserved question arises ; and hence 
the necessity of stating upon the record 
the facts as well as the questions of law 
arising thereon. It is both reasonable 
and necessary that it should be so, be- 
cause, in addition to what has been said, 
the parties have a right to excei)t not only 
to the judgment on the reserved tiuestiou, 
but also to tlie manner in which the ques- 
tion itself may be reserved. This cannot 
be satisfactorily done, nor can the judg- 
ment be properly reviewed, unless the res- 
ervation, substantially in the form sug- 
gested, is distinctly made part of- the 
record. It is a mistake to suppose that 
these essentials may be suflBciently shown 
by the notes of ttie trial. In the first 
place, the notes of trial are no part of the 
record, and should never be relied on to 
furnish such evidence of a proper resen'a- 
tion as the record itself should exhibit. 

In this case, all the pre- requisites of a 
valid judgment W'>/i nbittante vtredicto are 
conspicuously absent. It nowhere appears, 
either in the record proper, the opinion of 
the Court, or in the notes of trial, that any 
question of law was reserved. A verdict 
for piaintirt' having been rendered, the 
Court, on motion of defendants' counsel, 
granted "a rule to show cause why judg- 
ment should not be entered in favor of the 
defendants ttou ohtsantf veredicto. '''* In 
disposing of the rule, the leanied Judge, in 
a very brief opinion, says, '^ The plaintiffs 
here brouglit their action againt the defen- 
dants as individuals, averring that they as- 
sumed to pay the claim of plaintiffs. In 
that, the proof utterly failed, in the 
opinion of the court. Consequently judg- 
ment must be entered in favor of defendants 
11071 ohsfaHte veredicto^ upon their paying 
the venlict fee." If plaintiff's testimony 
was incompetent or irrelevant, it should 
have been excluded ; if not, it was the ex- 
clusive province of the jury to consider and 
pass upon it. 



There is nothing upon the record to sup- 
port the judgment, and hence it must be 
reversed. The defendants, having relied 
solely on their rule to show cause, and 
judgment in pursuance thereof, are not now 
in a position to demand a new trial, and 
therefore the plaintiff is entitled to judg- 
ment in the verdict. 

Judgment reversed, and judgment is now 
entered on the verdict in favor of plaintiff 
and against defendants for $195.71, wiA 
interest from August 30, 1883, the datecf 
the verdict. 



^oiii§ of §ms. 



SUPREME COURT. 



In re Road in the Borough of BeUevenion. 

Certiorari to the Court of Quarter Ses- 
sions OF Fayette County. 

Public Boads, Layiuij Out of — Petition 
avd Report of Viewer i^ — Termivi of 
Road — Improvement a — Refusal of 
Court to Approve. 

When the petition and report of viewers 
laying out a public road precisely de- 
scribe said road, but omit to name the 
township or whetlier one of the termini is a 
public or private place, or whether an alley 
over which a portion of thie road is laid is 
public or private, such omissions are not 
necessarily fatal on certiorari. 

By the Act of 183(3 viewers are required 
to report the improvements, if there are 
any, through which the road passes, and 
the omission to do so is fatal on certiorari* 

The refusal of the Court of Quarter Ses- 
sions to approve the report of viewers 
is final. 

March 8, 1884. Opinion bv Trunkev, 
J. 

Mercur, C.J, and Sterrett, J. dissent. 
15 Pitts. Leg. Jour., 98. 
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C. p. OF LEBANON COUNTY. 

John W. Keldmer, Gkunishee, et al. vs. 

Aaron L. XJpdegrove. | 

Certiorari'— tlustice of tJte Peace — Prac- \ 
tice — Attachment'Cxeetition — Avsiver \ 
of gar7ii$hee — Plea and joinder in insue 
or denial of answer on record — Act» of 
18^5, P. L. 459. June, 1836, P. L. 767, 
reviewed. 

In proceedings before a justice of the peace 
npon an attachment execution, a substantial 
issue must exist before a hearing of the case 
can be had. 

After the garnishee's denial, no hearing can 
be had until an issue has been framed by a rule 
upon him to plead, a plea and joinder in issue, 
or until plaintiffs denial of the answer of gar- 
nishee on i-ecord, thus' substantially making an 
issue appearing on the docket of the justice and 
putting the case in shape for a hearing at a 
reasonable time thereafter. 

This practice gives the gaiiiishee an oppor- 
tunity to know that his answer is denied, noti- 
fies him of the time when he must support it 
by proof, and is fair to both parties. 

Certiorari. 

January Term, 1883, No. 59. 
W. M. Derr, for plaintiff in error. 
./. G. Adams, for defendant in error. 

May 10, 1883. Opinion by McPhei-son, 
A. L. J. 

The record of the justice shows that on 
November 27, 1882, an attachment exe- 
cution was issued, summoning John W. 
Kelchner, as garnishee of the Acme Mutual 
Aid Association, and that on the same day 
interrogatories and a rule to answer were 
filed. The return day for both writ and 
rule was December 5th, and on that day 
the garnishee appeared and filed his an- 
swers denying any liability to the de- 
fendant. Thereupon the justice heard 
witnesses for the plaintiff, and entered 
judgment for the garnishee. This action 



is complained of, and it is contended that 
after the garnishee's denial, no hearing 
could be liad until an issue had been 
framed by a rule upon him to plead, a plea 
and joinder in issue. This is undoubtedly 
so in the Common Pleas. Bank vs. Gross, 
14 Wr. 229, and in the absence of au- 
thority to the contrary, we think a practice 
in effect the same should prevail before a 
justice of the peace. His record ought 
to show at least that the plaintiff denied 
the truth of the answers. If this appeared, 
formalities of pleading would hardly be 
required, but we think as much as this can 
not be dispensed with. The garnishee 
cannot know whether the plaintiff will be 
content with his answers until the return 
day, and is not bound to anticipate that 
his sworn denial will not be taken as true. 
If the plaintiff disbelieves it, he ought to 
say so of record ; thus substantially mak- 
ing an issue appearing on the docket of 
the justice, and putting the case in shape 
for hearing at a reasonable time thereafter. 
This practice gives the garnishee an op- 
portunity to know that his answer is de- 
nied, notifies him of the time when he 
must support it by proof, and is fair to 
both parties. 

The Act of 1845, (P. L. 459), allow- 
ing justices to issue attachment executions, 
does not in terms provide for a case like 
this; nor do the sections of the Act of 
June, 1836 (P. L. 767), which by the 
Act of 1845 are extended to proceedings 
before justices of the peace, but § 35 of 
the Act of 3836 provides for attachment 
of a debt in execution " in the manner al- 
lowed in the case of a foreign attachment, 
and the practice under the Act of 13 
June, 1886, (P. L. 580), regulating this 
latter form of attachment, requires an issue 
whenever the answers of the garnishee are 
not satisfactory to the plaintiff." 

The reason for this practice applies to 
an attachment execution before a justice, 
and we think a substantial issue must then 
exisc, as above described, before hearing 
can be had. 

Judjxment reversed. 
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Q. S. OF LEBANON COUNTY. 
Oommonwealth vs. Edward'D. Crall. 

Criminal Law — Auctioneer ^ business of^ 
under Act of 1832, P. L. 36 1, and 
its supplements act of 1833, P, L, 
170, Act of 1846, P.' L. 364, ^^t of 
I847, P ^ L. 2n6 — Indictment for vio- 
lation — License under Act of June 
26, 1873, (P. />. 1874, 295.} 

A defendant, in a prosecution by indictment 
for the violation of tlie auction laws, cannot 
avail himself of the license act of 1873, unless 
he is actually in the business of selling; goods 
as an auctioneer. 

A merchant has no right to take out an 
auctioneer's license and sell his own goods at 
auction, not being in the same business of sell- 
ing goods at auction. 

An auctioneer's businet^s is to sell the goods 
of other people ; a merchant's business is to sell 
his own goods that he has bought for the pur- 
pose of selling again ; and the two businesses 
are distinct, although they may be carried on 
by the same person. 

E. D. Crall, the defendant, was indicted 
under the provisions of the Act of Feb- 
ruary 2, 1847, a supplement to an act 
regulating auctioneers in the city of Lan- 
caster, and other towns of this Common- 
wealth, passed on the second day of April, 
eighteen hundred and thirty-two. lie is 
a merchant resident in the borough of 
Lebanon, and had procured from the 
County Treasurer an auctioneer's license 
under the Act of June 2G, 1878, and pro- 
ceeded to hold auctions of various goods 
at different times. On the trial his li- 
cense was produced by his counsel as au- 
thority to sell. The court held as he was 
not carrying on the business of an auc- 
tioneer, or <loes not intend to carry on the 
business, he wavS not entitled to an auc- 
tioneer's license, and could not claim pro- 
tection under it. 

The Act of 1873, reads as follows: 
" That from and after the first day of 
May next, auctioneers shall be rated with 
merchandise brokers, and in lieu of all 
commissions heretofore directed to be paid 
by them, shall pay, in the same manner as 
brokers, a license tax similar to that paid 



by said brokers, and no other. Provided, 
That no auctioneer's license shall be issued 
for the city and county of Philadelphia for 
a less sum than five hundred dollars, and 
all former laws or parts of laws at variance 
with this act, or presenting other forms, 
shall be and are hereby repealed." 

District Attor^iey Hauck, for Com- 
monwealth. 

(7. Ji, Lantz, for defendant. 

Charge to the jury, by McPhersou, A. 
L. J. 

Gentlemen of the Jury : The (question 
for you to determine in this case is not 
one of much difficulty, as the case now 
stands. The defendant admits that he is a 
merchant in the city of Lebanon, and was, 
at the time these sales complained of took 
place, and that he was not then, and is not 
now, carrying on the business of an auc- 
tioneer. It is, also, admitted that sales, 
such as were described by the Common- 
wealth's witnesses, took place. So that 
all those facts are not only not denied, but 
are admitted by his counsel. 

His defense was, as you will re- 
member from having heard the testi- 
mony and discussion, that he had a li- 
cense to sell these goods at auction. 

Now, we have ruled upon that, as you 
have heard, and have decided that the 
license which he presents here did not 
authorize him to sell any goods at auction 
which any ordinary person, not a merchant 
could not, also sell. In other words, we 
hold, and we believe it to be the law, that 
a license of this sort is the license of a 
business, and that if the man is not carry- 
ing on the business of an auctioneer, or 
does not intend to carry on that business, 
he is not entitled to an auctioneer's license, 
and can claim no protection under it. And 
to apply that specifically to this case, I 
believed, and still believe that a merchant 
has no right to take out an auctioneer's 
license and sell his own goods at auction, 
not being in the business of selling goods 
at auction. An auctioneer's business is to 
sell the goods of other people; a mer- 
chant's business is to sell his own goods 
that he has bought for the purpose of sell- 
ing again. And the two businesses are 
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distinct, although they may be carried on 
by the same person. But in this case the 
defendant admitted that he was carrying 
on the business of an auctioneer at that 
time, but was a merchant. Therefore, 
that being so, unless the goods which were 
admitted to be sold came within some one 
of the exceptions laid down in this Act of 
1832, the defendant must be convicted. 

If it is also admitted that the goods sold 
were not sold by reason of relinquishing the 
business, nor sold in order to close out his 
stock of merchandise, then, it therefore 
leaves nothing for you to determine except 
this, whether, under the testimony which 
you have heard, any of the articles sold by 
the defendant at public auction were of 
other kind than horses, cattle, carriages, 
second-hand household and kitchen furni- 
ture, farming utensils, and mechanics' tools, 
books or real estate, or the remnants of the 
stock of a deceased merchant. 

Now, those are the exceptions stated in 
this act of 1832. Such articles any per- 
son has a right to sell at public sale, at 
auction, whether he has a license as auc- 
tioneer or not. Any person has a right 
to sell horses, cattle, second-hand house- 
hold and kitchen furniture, carriages, and 
so on through the rest of the list. 

Now you must look 'at the evidence in 
this case, and determine to what class 
these articles belong. The most of them 
— a good many of them, at all events — 
clearly fall under the head of farming 
utensils and mechanics' tools : some of the 
. rest of them we think do not. These are 
matters which you will determine. But, 
as I recollect the evidence, there is proof 
by at least two witnesses — Frank Gonert 
and Mr. Stench — that sleighs were sold, 
and that knives and forks and spoons were 
sold. There are, also, some other articles 
that I do not clearly remember, but which 
struck me at the time as not coming 
under the head of farming utensils and 
mechanics' tools. Now you must deter- 
mine from the evidence with regard to 
those articles. If you believe the wit- 
nesses, and think that they were sold, then 
you must find the defendant guilty in 
manner and form as he stands indicted. 
If you do not believe the testimony of the 



prosecution, or if there is anything in the 
testimony to raise a reasonable doubt in 
your mind whether the witnesses are 
accurate in their recollection — that is a 
matter for your consideration. If you 
have no reasonable doubt arising from the 
evidence, then you must find the defendant 
guilty. If you have a reasonable doubt 
he has the benefit of it; and in case of 
acquittal you must dispose of the costs ; 
in case of conviction you have nothing to 
say about them. 



^a^^mf S^otti[t 



John E. Schmn, et al., vs. Pennsylvania 
Railroad Company. 

Railroad Com'pany — Accident — What 
co7i8titutes negligence — When subinit- 
ted to the jury — When determined hy 
the Court, 

Negligence is want of care under the circum- 
stances ; the standard is therefore necessarily 
variable, and no fixed rule of duty can be 
formed which can apply to all cases. 

When the standard of care shifts not accord- 
ing to any certain iiile, but with the facts and 
circumstances developed at the trial, it cannot 
be determined by the (-ourt, but must be sub- 
mitted to the jury. 

There are some cases in which a court can 
determine that omissions constitute negligence ; 
they are those in wliich the precise measuie of 
duty is determinate, the same under all circum- 
stances. 

The common law presumption is, that every 
one does his duty until the contraiy is proved, * 
and in the absence of all evidence on the sub- 
ject the presumption is that the decedent, losing 
his life by a collision while driving over a rail- 
road track, observed the precautions which the 
law prescribes. 

Error to tlie Court of Common Pleas of 
liancaster County. 

The trial of this cause in the court be- 
low is reported on pages 13 and 14. 

M, Brosius for plaintiif in error. 

£r. 3/. North for defendant in error. 

October 13, 1884. Opinion by Clark, 
J. 

On the ninth of July, 1880, Philip 
Schum, accompanied by his wife, in a one 
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horse phaeton, were driving southward on 
the road leading from the Lancaster 
and Middletown turnpike to Marietta, and 
about the hour of noon, whilst crossing 
the track of the Pennsylvania railroad at 
Peiffer's, near Salunga St^ition, in Lancas- 
ter county, both were struck by the engine 
of the Niagara express train, moving west- 
ward, and were killed. This suit is brought 
by the children of Philip Sebum to recover 
damages for his death. 

The carriage road crosses the railroad 
from the north at an acute angle, and in 
the space north of the railroad and cast of 
the carriage road was a field of com ; in 
the angle nearest the railroad was a willow 
tree twelve or fifteen feet high and also 
smaller locust trees and bushes. Accord- 
ing to the testimony on part of the plain- 
tiffs, the view of the railroad was by these 
obstructions so obscured that a traveller 
approaching the railroad from the north on 
the carriage road could not see the track 
toward the east until he arrived at a pomt 
about ten yards from the track, and then 
it was visible only for a distance of fifty 
yards east of the crossing. The railroad 
east of the crossing cur\'ed sharply to the 
nortli behind a bank in the cornfield, and 
was lost to view. At a distance of about 
one-third of a mile it crossed the turnpike 
at Salunga station. The train was moving 
at a very rapid rate of speed, perhaps 
forty miles an hour, and it does not ap- 
pear that any signal of its approach was 
given. 

. When the testimony on the part of the 
plaintiff was closed, a compulsory non-suit 
was entered; a motion made to take off 
that non-suit was refused, and this is the 
error assigned. The non-suit was entered, 
not for want of evidence to establish neg- 
ligence on the part of plaintiffs, but upon 
the ground that the same evidence which 
establishes negligence of the company, 
proves negligence on part of the decedents 
contributing to the result. 

What constitutes negligence in a given 
exigency is, generally, a question for the 
jury, and not for the court. Negligence 
is want of ordinary care, under the cir- 
cumstances ; the standard is therefore var- 
iable, no fixed rule of duty can be formed 



which can apply to all cases. A course 
of conduct justly regarded as result- 
ing from the exercise of ordinary care 
under some circumstances, would exhibit 
the grossest degree of negligence under 
other circumstances ; the opportunity for 
deliberation and action, the degree of dan- 
ger, and many other considerations of a 
like nature, affect the standard of care 
which may be reasonably required in a 
particular case. When the standard shifts 
not according to any certain rule, but with 
the facts and circumstances developed at 
the trial, it cannot be determined by the 
court, but must be submitted to the jury. 

But it was said in McCully vs. Clark, 
4 Wright, 406, "There are some cases in 
which a court can determine what omis- 
sions constitute negligence. They are those 
in which the precise measure of duty is de- 
terminate, the same under all circum- 
stances ; when the duty is defined, a failure 
to perform it is, of course, negligence, 
and may be so declared by the court." The 
same doctrine is announced in Reeves vs. 
Railroad Company, 6 Casey, 454; P. R. 
R. Company vs. Lebe, 9 Casey, 318; P. 
R. R. Company vs. Ogier, 11 Casey, 71 ; 
Carroll vs. P. R. R. Company, 12 W. N. 
C, 248. 

It has been held that it is the duty of a 
traveller on the highway, when approach- 
ing its intersection with a railroad, to look 
out for approaching trains, and that his 
failure so to do is not merely evidence of 
negligence, but negligence per se ; Railroad 
Company vs. Heileman, 13 Wr., 60. Be- 
fore attempting to cross the track of the 
defendant's road, it was the duty of the 
decedent, under any circumstances, and es- 
pecially if the place was one of danger, or 
if the view was obstructed, to stop, and* 
look and listen for the locomotive; his 
failure to haVe performed that duty, which 
the law charged upon him, would have 
been negligence in itself. 

However, as ruled in Railroad Company 
vs. Weber, 26 P. F. S., 157, it is not in- 
cumbent on the plaintiff, in order to re- 
cover damages for the death of Philip 
Schum, to show affirmatively that, before 
attempting to cross the track, he did stop 
and look and listen. The common law 
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presumption is that every one does his 
duty until the contrary is proved ; and, in 
the absence of all evidence on the subject, 
the presumption is that the decedent ob- 
8er\^ed the precautions which the law pre- 
scribes. In the case at bar, no witness 
was called who saw the occurrence ; there 
is no evidence whether in fact the de- 
cedent did stop and look and listen ; the 
presumption is that he did. Proof of that 
fact was no part of the plaintiflTs case. 

The presumption is of fact merely, and 
may be rebutted, but we are without evi- 
dence on the subject ; all that we have is, 
that, as he came upon the railroad, he was 
struck down by the locomotive. It is 
argued, however, that at any point within 
ten yards from the crossing, on the car- 
riage road, he might have seen the train 
for fifty yards eastward along the track, 
as the track was plainly visible for that 
distance ; that he was on level ground, in 
broad day light, without obstruction, when 
there was no train from the other direction, 
and that, if he had looked, he would have 
seen what must have been right before his 
eyes ; that, if he did not look, he was 
negligent, and if he did, he was negligent 
in attempting to cross in front of a train 
he could plainly see. This proposition is 
certainly plausible, and has been most in- 
geniously and forcibly presented by the 
learned counsel for the defendants in error ; 
but we think it is not sound. Starting 
with the presumption that the decedent did 
look, we may of course conclude that he 
saw the advancing train ; but whether he 
saw it in time to avert the accident, is 
merely a matter of inference or argument. 
From the moment the train was first visi- 
ble, it was but two or three seconds until 
' it was upon him. At the very moment the 
train came into view, he may have been in 
the act of crossing; the time intervening 
is too short to afford us any definite knowl- 
edge. We cannot precisely locate the 
phaeton at the time of the first appearance 
of the train, so as to define the decedent's 
duty. If, when the train came into his 
view, he had not yet committed himself to 
the act of crossing, and was in a place of 
safety, it was his duty to remain there 
until the train passed ; to have attempted 



to cross then would have been an un- 
doubted act of negligence. Gerrity vs, 
R. R. Co., 12 W. N. C, 348. The pre- 
sumption is tliat he saw the train; but 
what was his situation with reference to it 
at the time he saw it, or, in the exercise of 
diligence and reasonable care, could have 
seen it. If he had stopped ten yards north 
of the track and looked for the train, he 
could have seen it, provided it was within 
fifty yards of the crossing : he may have 
stopped there to look and listen, and it 
may not have been visible. We have no 
right to assume that it was ; from that 
point, at the rate he was going, if he 
moved steadily forward, he was six seconds 
from the track ; the train, from the time it 
became visible, was but two or three 
seconds ; we may therefore infer that, 
from the point ten yards from the track, 
he did not see it. Advancing towards thp 
railroad he may have fully undertaken the 
crossing before he saw the train ; he may 
have reached a point in the passage which 
involved more danger to withdraw than to 
proceed ; the relative position of the 
phaeton and the train has been fixed by no 
one until the moment of the accident, and 
the whole subject of the decedent's duty 
is thus left open to conjecture and discus- 
sion. How therefore can the precise 
measure of the decedent's duty be deter- 
mined or defined by the court, when the 
facts upon which that duty is to be de- 
clared are unknown? 

In the case of Carroll v«. Railroad Com- 
pany, 12 W. N. C, 348, it clearly ap-^ 
peared from the evidence of the witnesses' 
for the plaintiff, that they saw the train 
which struck the plaintiff when it waa at 
the eastern end of the depot, and that the 
plaintiff could have seen it from where he 
said he stopped and looked; the relative 
position of the plaintiff and the train at 
the time was ascertained. This court, 
therefore, correctly held that " it is in vain 
for a man to say he looked and listened, 
if, in despite of what his eyes and ears 
must have told him, he walked directly in 
front of a moving locomotive." 

We cannot declare the measure of duty 
incumbent on Philip Schum, until we know 
the circumstances in which he was placed ; 
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the mere fact of a collision proves nothing, 
and the theory that the decedent from a 
place of safety at the side of the track, 
might have seen along the track for a dis- 
tance of fifty yards in the direction of the 
approaching train, certainly did not justify 
the court, under the circumstances of this 
case, in saying there was negligence on 
the part of the deceased, as matter of law. 
A man may fairly he presumed to see 
what he can see, when it is his duty to look 
for it, but he cannot be presumed to see at 
a particular time, what is not shown to 
have been visible at the time. 

The speed of the train, which gave but 
two or three seconds for deliberation and 
action; the time reasonably required for 
the decedent to cross the track after he 
had fully committed himself to the act; 
the absence of the usual warning of the 
train's approach; the topography of the 
ground and the opportunities which the 
decedent had for self-protection, Avere con- 
siderations, perhaps, from which the jury 
might have drawn an inference, or arrived 
at a conclusion ; but it is very clear that 
the court was in error in defining a duty 
without any proper determination of the 
facts upon which alone that duty could be 
declared. 

We have carefully read the evidence in 
the cause, and find nothing upon which to 
rest the remaining assignments of error; 
no such question appears to be raised on 
this record, and we cannot consider it. 

The judgment is reversed, and a pro- 
cedendo awarded. 



Honser et al. vs. Lightner. 

h^ue devisacit vel -non — Undue in- 
fluence — Mental capacity — When 
error in affirming joints not recoij- 
nized. 

When the testimony produced by the oppo- 
nents of a -will, at the trial of an issue devisavit 
vel non, is insufficient to set the will aside, the 
Supreme Court will not reverse for an error of 
the court below, in affirming a point of the 
proponent of the will. 

The mere existence of an unlawful relation 
between the testator and the mother of an il- 
legitimate child, is not sufficient in itself to es- 
tablish an allegation of undue influence. 



Error to the Court of Common Pleas of 
Lancaster County. 

This was an issue devisavit vel non, 

Jacob Hartman, of the city of Lancaster, 
died on October 22, 1881, leaving a will 
dated September 22, 1881, in which he 
gives most of his estate, amounting to 
about $25,000, to Severon Hartman, dur- 
ing his natural life, an illegimate child 
with his housekeeper, Mary Ackerman, 
whom the testator had legitimated; and 
after the death of his said son Severon, to 
such children as may be begotten by him, 
and to their heirs and assigns ; but on the 
event of his said son dying without issue or 
children, then the estate is bequeathed to 
testator's brother, John Hartman, and to 
his heirs and assigns. To his housekeeper 
the testator gave the use of a one-story 
brick dwelling house, to live in and occupy 
it free of rent and taxes, so long as she re- 
mains single ; also all the household fumi- 
niture and the sum of two hundred dollars. 
In addition to this he gives his house- 
keeper an annual sum of two hundred dol- 
lars, on condition that she takes good care 
of his son Severon, and gives him a good 
common school education, etc. 

The testator had two children by his 
wife, John and Harry. John, the elder, 
died November 7, 1874, leaving a widow 
and four children, all minors, who are rep- 
resented in the issue by Jacob D. Houser, 
guardian ad litem. To each of these 
children the testator bequeaths twenty-five 
dollars, and to his son Harry, his heirs or 
assigns, one hundred dollars, at the ex- 
piration of five years from the date of his 
decease. These parties were plaintiff's 
in the issue. Joel Lightner was appointed 
executor of the will, and guardian of tes- 
tator's son Severon, who was the defendant 
in the issue. 

The objections to the validity of the 
will upon which the issue was granted 
were : 

1st. The mental incapacity of testator to 
make a will, having been a drunkard and 
debauchee from manhood to death. 

2d. Undue influence exercised over the 
mind of testator by Mary Ackerman, the 
mother o f the illegitimate child Severon, 
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whom the testator subsetjuendy had legiti- 
mated. 

The remaining facts are referred to in 
the following opinion of the Supreme 
Court. 

W. B. Wilson and Benj. JJaviSy for 
plaintiff in error. 

D. G. EMeman and Oeo. Nauman^ 
for defendant in error. 

October 6, 1884. Opinion by Green, J . 

In point of fact, the learned judge of the 
court below did leave to the jury the whole 
testimony in this case upon both (juestions 
of mental capacity and undue influence. 
His instructions were entirely correct on 
both branches of the testimony. lie re- 
fused the plaintiff's fifth point, which re- 
quired him to say there was no evidence of 
undue influence, and also the eighth, which 
asked him to direct a verdict for the plain- 
tiff upon all the evidence. And yet he 
affirmed the seventh point of the plaintiff, 
by which he wa« asked to instnict the jury 
that if they believed the testimony of five 
named witnesses, they must find a verdict 
for the plaintiff. Such a point ought not 
to have been presented, and ought not te 
have been afiirmed without a (qualification, 
because there is an inconsistency between 
its simple affirmance and submitting the 
case on the testimony of all the witnesses. 
The testimony of the witnesses named in 
the point related chiefly te the question of 
sanity, and only incidentally to the (ques- 
tion of undue influence. . There might have 
been other evidence on the subject of undue 
fluence, which if believed might have war- 
ranted a verdict against the will, although 
the* jury believed all of the five witnesses 
named. If there were such evidence in 
the case, we would be obliged to reverse 
on the first assignment. But a patient and 
careful examination of the record fails to 
disclose any testimony which, in our judg- 
ment, would be sufficient to sustain a ver- 
dict against the will on the ground of un- 
due influence, and on the question of sanity 
the testimony of the witnesses named in 
the point would, if believed, require a ver- 
dict for the plaintiff. 

The mere existence of the unlawful re- 
lation between the testator and Mary Ack- 



erman is not enough to establish an allega- 
tion of undue influence. Rudy t;«. Ulrick, 
19 P. F. S., 177 ; Main v%. Ryder, 3 Nor- 
ris, 217 ; Wainright's appeaJ, 8 Norris, 
220. That relation, accompanied with proof 
of other facts, indicating the exercise of 
improper influence by tiie woman, in the 
production of the will in (question would be 
a fact for the serious consideration of the 
jury, and might justify a verdict against 
the will in certain circumstances. But the 
great difficulty with the present case is that 
there is not a particle of testimony showing 
tliat Mary Ackerman had anything to do 
with the making of Jacob Hartman's will. 
On the contrary, the will is against her in- 
terests, as it makes a material reduction in 
the provision made for her in a former will, 
and the making of that reduction was the 
very object and purpose which the testator 
sought to accomplish by executing the 
present will. All this is testified by the 
scrivener who wrote it, and who said he 
did so by the direction of the testator him- 
self, ^lary Ackerman was not present 
when the will was executed, and there is 
not a fragment of testimony in the case 
showing that she even asked to have it 
made as it is, much less, that she impor- 
tuned or used any influence to get it done. 

The testator was a widower ; he had the 
services of Mary Ackerman foi: a number 
of years as his housekeeper; he had be- 
gotten a child by her whom he recognized 
as his, and had legitimated, and there was 
a degree of propriety, indeed of obligation, 
in his making some provision for her sup- 
port after his death. As the child became 
his legitimate son by legal proceedings, he 
was entirely at liberty to give him any 
part of his estate he saw fit, without in- 
curring the risk of having his will set aside, 
except for such reasons as would be in- 
fluential in the case of any legitimate child 
who was similarly preferred. The pro- 
vision for the support of the mother of his 
child is quite moderate, the furniture in 
the house, the use of the house while she 
remained single, and an annual sum of two 
hundred dollars. 

We are not referred to any testimony 
proving that Mary Ackerman participated 
in the slightest degree in procuring this 
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will to be made, or that she ever solicited 
the testator to make a will in her favor, or 
in favor of her son. There is, therefore, 
nothing upon which an allegation of undue 
influence can rest, and there was no serious 
error in affirming the plaintiflTs first point. 

It is not enough to show that the tes- 
tator was an immoral man, and was given 
to the habit of drunkenness, unless it was 
carried to such an extent as to impair his 
mental faculties. These are matters which 
relate to the question of sanity, and which 
were very fairly left to the jury with ap- 
propriate comments. But the jury found 
against the defendants on that branch of 
the case, and there was ample testimony 
to sustain their finding. 

We fail to discover an error in the rul- 
ings or offers of testimony. The offer to 
prove the " testator's habits and manner of 
life as to decency," was very indefinite, 
and indicated nothing as to his sanity. 

The rejected question covered by the 
third assignment was put to a witness, who 
said he had no knowledge of the testator's 
condition on September 22d, and the actual 
condition he was in on that day was a 
subject of proof and not of assumption, and 
was a disputed mfttter. The witness could 
be interrogated as to the testator's con- 
dition when he saw him, and his opinion of 
him then, all of which was done. It was 
the function of the jury, and not of the wit- 
ness, to apply this testimony to the time of 
making the will. 

In the fourth, fifth and sixth assign- 
ments, there is nothing requiring comment. 
They arc not sustained. 

Judgment affirmed. 



^oi^^ of gms. 



SUPREME COURT. 



Lance vs. Bonnell. 

Practire — JSew triah^ motion for — Ver- 
dict — Jud(jmerU., sttting aside of. 

In the Court of Common Pleas of Phil- 
adelphia county, the rules of the court 



provide that all motions for new trials shall 
be made within four days after rendition 
of the verdict. A verdict was duly ren- 
dered in one of said courts for defendant, 
and no motion for a new trial being filed, 
judgment Avas entered on the seventh day 
after the verdict. Twenty-three days 
thereafter, but during the same term of 
the court, the court on petition of plaintiff 
allowed him to file a motion for a new trial 
nunc pro tunc. Afterwards, after the ex- 
piration of the term, the court made abso- 
lute the rule for the motion for a new trial 
nunc pro tunc^ and subsequently at the 
ensuing term made the rule for a new trial 
absolute. 

Defendant having taken a writ of error: 

ITeld, That the court had properly 
exercised its discretion in allowing the 
motion for a new trial to be filed within 
the term at which the verdict was ren- 
dered, and that the circumstance that the 
matter was not finally adjudicated until a 
subsequent term did not invalidate the 
action of the court. 

ffeld further^ That the action of the 
court in making the rule for the motion tor 
a new trial absolute, substantially set aside 
both verdict and judgment. 

ffeld ^ therefore, that there was no judg- 
ment or order of the court to which error 
would lie, and that the writ of error must 
be quashed. 

Error to the Court of Common Pleas 
No 2, of Philadelphia county. 

February 4, 1884. Opinion by Clark, J. 
15 Pitts. Leg. Jour., 91. 
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C. p. OP DAUPHIN COUNTY. 
Jacob Miller ts. Samnel Shoop. 

Practice — Witness Fees and Mileage — 
Act of April ^3, lS6i, P. L, 57r>. 

Costs are exclusively a creature of statute, and 
courts have no power to order their payment 
unless so authorized. 

Under the Act of April 23, 18C4, providing for 
a per diem allowance to witnesses attending 
court, the time of witness spent in travelling to 
reach the place where the court is held is not 
included. 

August Term, 1878. No. 690. 

Appeal by plaintiflF from taxation of 
costs. 

Mumnia and McAlarney and Thomp- 
9on^ for plantiff. 

IT. and L. B. Alricks^ for defendant. 

Opinion by McPhereon, A. L. J. 

This appeal is from the taxation of de- 
fendant's bills of costs for Jan. 7, 1880, 
and April 7, 1881, and raises a question of 
some importance in this county. From its 
peculiar conformation and the arrangement 
of the railroad trains it is impossible for 
many witnesses living in the upper end of 
the Cipunty to be in court during the morn- 
ing session without leaving home the day 
before, and the question to be decided is 
whether such witnesses can be paid a per 
diem allowance for this additional day, 
upon which they are not actually in attend- 
ance on the court. We have given the 
subject careful consideration, and are of 
opinion that such allowance cannot be 
made. 

Costs are exclusively a creature of stat- 
ute, and courts have no power to order their 
payment unless so authorized. 1 Troubat, 
and Haley (Brightly) ^ 904 et seq. 
Wickersham vs, Fetron, 5 Barr. 261. 



The statute regulating the fees of wit- 
nesses in Dauphin county is the Act of 
April 23, 1864, (P. L. 575) which pro- 
vides that '' in addition to the usual mileage 
the fees * * of witnesses attending 
court shall be one dollar per diem:'*'' and we 
are of opinion that this provision refers to 
witnesses only while in actual attendance. 
The expenditure of time and money 
necessary to enable the witness to reach 
the county seat is compensated by the al- 
lowance for mileage, and if in some cases 
this is inadequate, the remedy is for the 
legislature and not for the courts. It must 
be sufficient for us that the statute allows 
one dollar per diem to each witness 
"attending" court, and we cannot enlarge 
that phrase to include "approaching" court 
as well. Certainly the witness is not " at- 
tending" court when he has not even 
reached the place of attendance, and we 
can only regard the plain words of the act. 

The remarks of Mr. Justice Kennedy in 
Homer vb. Harrington, 6 Watts. 334, upon 
the per diem allowance in the fee bill of 
1821, are much in point. "Whether it be 
a sufficient allowance to compensate or in- 
demnify him fully for his loss of time and 
expenses in attending court is a question 
which this court or the court below cannot 
undertake to decide ; nor ought it to have 
any influence upon the determination of the 
question before us, unless the language of 
the act were so ambiguous as to render the 
intent of the legislature doubtful. This, 
however, is not the case " — (nor is it the 
case here) — " and indeed it is very possi- 
ble that the legislature never supposed that 
the allowance provided by them would, 
and never meant that it should, be a com- 
plete indemnity to the witness. They 
may have intended that every controversy 
or suit in court should be carried on and 
determined with as little expense as possi- 
ble to the parties, and that it should not be 
made a money-making business to either 
witnesses or jurors, whose attendance 
might become necessary ; in order to have 
justice done between the parties litigant 
without subjecting them to such an amount 
of costs as in efiect might be equivalent to 
a sale of it." 

The appeal is sustained, so far as the 
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bills include charges for days during which 
the witnesses were not in actual attendance. 
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O. C. OF ALLEGHENY COUNTY. 
Estate of John Graham, Deceased. 

Decederifs estate — Partition hetivevn 
joint devisees — Willj Construction of 
—Act of April 13, mo, P. i. 320. 

The Orphans' Court has jurisdiction to en- 
force partition as between joint devisees where 
testator prescribes the number, and direction of 
lines, of purparts jn which the land devised 
shall be divided, and the order of choice. 

A direction to divide into "equal parts" 
must be presumed to have intended division 
into "equal parts," in value in the absence of 
express words or necessary implication in the 
will to the contrary. 

In partition. Exceptions to inquisition. 

This is a proceeding in partition in which 
the parties all claim under the will of John 
Graham, deceased. By this will John 
Graham gave the land described in this 
proceeding to his wife for life, and at her 
death, which has since taken place, made 
the following disposition with reference 
thereto : 

" 1st. I do further devise that the farm 
I now live on be divided into four equal 
parts, dividing it from east to west, and 
that my beloved daughter Elizabeth have 
the first choice, and my beloved daughter 
Mary, now Mary Hilliard, have the second, 
and that my beloved daughter Catharine, 
now Catharine Boggs, have the third, and 
that my beloved daughter Martha, now 
Martha Bruce, have the fourth choice. 

" 3d. I do further devise that the prop- 
erty devised to my daughters, do at their 
death, all and singular, go to my daughters' 
children. 

"4th. I do further bcqueatli to my be- 
loved grandchild, Eliza Jane Hilliard, eight 
hundred dollars, to be paid after she is of 
age, in yearly installments of fifty dollars, 
by each of the heirs, providing the said 
Eliza Jane remains with her during her 
grandmother's lifetime." 

The executors named in the will are 
dead, and have no successors. 



September 26, 1884. Opinion by Haw- 
kins, P. J. 

Two questions have been raised for de- 
cision in this case : 

1st. Whether this court has jurisdiction 
to make partition ; and, if so, 

2d. Whether under the will of John 
Graham, deceased, partition shall be made 
according to the quantity, or the value, of 
the land devised. 

1st. This is a case of testacy, '• wherein 
the course of descent has not been altered " 
by the will through which all parties claim ; 
and falls within the purview of the fourUi 
section of the Act of 13th April, 1840, P. 
L., 320, extending the jurisdiction of this 
court in partition : Stewart's Appeal, 56 
Pa. St., 241. 

The argument advanced by respondent's 
counsel, that testator has made such com- 
plete provision for partition that nothing 
remains to be done by this court, is not 
well taken. He has prescribed the direc- 
tion in which the lines shall be run, tiie 
number of purparts into which the land 
shall be divided, and the order of choice ; 
but has said nothing of the tribunal by 
which these provisions shall be enforced. 
The executors were not expressly invested 
with any power in the^ premises, and no 
such power can be implied. Their ordi- 
nary duties have nothing whatever to do 
with the division of the land amongst de- 
visees. But if there had been such power 
invested in them, it is incapable of being 
exercised, because they arc dead and have 
no successors. The parties interested caa- 
not agree amongst themselves upon the 
manner of partition. Hence "the same 
proceedings shall be had thereon as in 
cases of intestacy, subject always, how- 
ever, to the provisions of the said last will 
and testament, and the true intent and 
meaning of the testator." "The true in- 
tent and meaning of the testator" cannot 
be carried into effect without the interpo- 
sition of this court, and hence the assump- 
tion of jurisdiction: Klohs vs, Reifsnyder, 
61 Pa. St., 240. 

Nor is the objection that testator's 
grandchildren have not been made parties 
in this proceeding well taken. The pro- 
vision made by testator with reference to 
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partition relates by the terms of the will 
to his daughters alone. The dense to the 
daughters is manifestly intended to be in 
fee, and their "children" are mentioned 
by way of limitation. This is evident from 
the facts that by the clause of devise to 
the daughters, the gift is Jibsolute in its 
terms ; that in the provision with reference 
to partition and choice of purparts, they 
alone are mentioned; and that they are 
charged respectively with the payment of 
a sum of money as " heirs" of the land de- 
vised. These provisions are inconsistent 
with a quahfied ownership of title. Pro- 
ceedings in partition ordinarily import that 
all who are interested have been made par- 
ties, and that the whole title is the subject 
of partition ; and the burthen of payment 
of a considerable sum of money as a con- 
dition of acceptance of a devise, is strongly 
indicative of an intention that the devisee 
shall take a fee which will certainly sup- 
port the charge, rather than an estate for 
life, which may not. 

The devisees hold together and undi- 
vided until partition has been perfected. 
There is no special devise of any part of 
the land to any one of the daughters, and 
therefore no right of possession in severalty 
until choice. The cases of Frederick vs. 
<Tray, 10 S. and R., 186, and Fleming vs. 
Kerr, 10 Watts, 444, cited for respon- 
dents, have no application. Partition is 
necessary to carry into effect the " true in 
tent and meaning of testator." 

2d. It is an established rule that, in the 
absence of directions to the contrary by 
testator, joint devisees will take according 
to the statute of descents. Even in cases 
of doubtful construction that will be pre- 
ferred which is most in consonance with 
the statute. It follows, that in such case 
children who are joint devisees will take 
equally. As between them ecjuality is 
equity, and whoever claims contrary to the 
statute must show a satisfactory written 
title : Lipman's Appeal, 30 Pa. St., 180. 
The statute of descents and those relating 
to partition, contemplate equality in value 
among children. 

When John Graham directed the di- ! 
vision of his farm into "ec^ual parts," he 
must be presumed in accordance with the 



rule above stated to have intended equality 
in value. There are no express words, nor 
is there any necessary implication in the 
will, inconsistent with its application. And 
in addition to this presumption there are 
these considerations favoring equality in 
the value of the shares : 

1. A right of choice presupposes facts 
upon which to exercise discrimination. It 
is admitted that there is a homestead and 
valuable improvements connected with it, 
on the farm devised. If partition is made 
according to quantity of land, the purpart 
on which these may be located, will be so 
much more valuable than any other that 
discrimination will be out of question ; and 
that purpart will, as a matter of course, be 
first taken. The disproportion in the value 
of the respective purparts would be so 
great as to amount to partial disinherison 
of three of the daughters, without any ap- 
parent reason founded on natural or civil 
law. . 

2. The profits of the land accruing be- 
tween the dates of the death of testator 
and partition perfected are distributable 
equally amongst the four daughters ; and it 
is not to be supposed that a different di- 
vision of the land was intended. 

3. The devisees are equally charged 
with the payment of a considerable legacy. 

These considerations, taken in connec- 
tion with the presumption of equality in 
value arising from the absence of express 
words or necessary implication in the con- 
trary, have no room for doubt that testator 
intended his four daughters should have 
" equal parts " in value of his land. 



Stt^r^m^ §attiit 



De Haven's Appeal. 

Orphans^ Courts equity powers of — /udi- 
eial sales of real estate — Caveat emp- 
tor — When the rule does not apply — 
Opening of decree of conjirmation. 

The Orphans' Court from its inherent equity 
powers retains entire control over its judicial 
sales until, and even after, confirmation. 

The maxim of Caveat Emptor applies only in 
the absence of any interference or inducements 
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held out by the agent or trustee of the Court, 
or his counsel, to persuade the parties bidding 
to purchase. In such case the Court should not 
force a disputed title on an unwilling purchaser. 

Appeal from the Orphans' Court of Lan- 
caster county, by special allocatur. 

Adam Overly, administrator of the es- 
tate of Perry Martin, deceased, by virtue 
of an order of the Orphans' Court of Lan* 
caster county, advertised and sold seventeen 
acres and forty perches of land, as the 
property of said decedent, to Clayton L. 
De Haven. On March 20, 1882, the ad- 
ministrator presented his report of the sale 
of the real estate referred to, which was on 
same day confirmed nisi. Roland Diller 
who claimed the fee in tlie greater portion 
of the above real estate, filed exceptions 
on March 27, 1882, to the confirmation of 
the sale, which on June 22, 1882, were 
overruled and sale confirmed absolutely. 

Clayton L. De Haven, the purchaser, 
presented his petition, with George De 
Haven, the heaviest creditor of Perry 
Martin, deceased, on August 27, 1883, 
which was filed, and on which the Court 
granted a rule to show cause why the sale 
should not be set aside, and the ten per 
cent, of the purchase money paid cash, be 
refunded. The material allegations set 
forth in the petition are as follows : 

" That immediately before the said real 
estate was put up for sale, the said admin- 
istrator read or had read the conditions of 
the sale, whicli, inter alia^ set forth that 
the purchaser of the said real estate would 
be required to pay ten per cent, of the 
purchase money cash, and give his obli- 
gation with surety for the payment of the 
balance of the purchase money on the first 
day of April, A. D. 1882, at which time 
the purchaser shall receive a proper con- 
veyance and possession of the premises; 
that, after the reading of the said condi- 
tions of sale, notice was given that the title 
to at least ten acres of the seventeen acres 
and forty perches ofiered for sale then 
and there by Adam Overly, administrator 
of the estate of Perry Martin, deceased, 
was in Roland Diller, and that the same 
was never owned by the said Perry Martin; 
whereupon the said Administrator, or his 
counsel learned in the law, publicly gave 



notice and stated that the title to the whole 
of the seventeen acres and forty perches of 
land, about to be sold as Perry Martin's, 
was in Perry Martin, and the same was 
absolutely owned by him, and that parties 
should have no hesitancy or fear in bidding 
on said real estate ; that a good title and 
possession to the whole of the seventeen 
acres and forty perches would be given to 
the purchaser on the first day of April, A. 
D. 1882 ; otherwise it would be considered 
no sale, and the ten per cent, paid cash by 
the purchaser would be refunded ; there- 
upon, relying upon the administrator com- 
plying with the conditions of sale, and re- 
lying and depending upon the fulfillment 
of the reiterated statements, allegations 
and promises of the said administrator^ or 
his counsel learned in the law — that free, 
unencumbered and absolute title and pos- 
session would be given to the purchaser of 
said real estate on the first day of April, 
A. D. 1882, your petitioner purchased the 
same, and arranged to take poseession 
thereof at that time ; that your petitioner 
would not have bid on said real estate after 
the said notice had been given, had it not 
been for the promises, allegations and 
statements of the administrator, or his 
counsel learned in the law ; that your peti- 
tioner was ready, willing and anxious to 
comply with the conditions of the sale, and 
take possession of the said real estate on 
the first day of April, A. D. 1882, and so 
notified the administrator's attorney ; 
that title and possession cannot now be 
given to ten (10) acres of said real estate, 
the most valuable part thereof; that the 
said Perry Martin never did own said ten 
(10) acres, and never had any title of any 
kind to the same, and that no deed has 
been delivered and the purchase money has 
not been paid." 

Upon this petition and the rule to show 
cause, etc., testimony was taken which in 
part was conflicting, the matter argued and 
the rule discharged upon the following 
opinion of the court below : 

"The above rule was asked for, and 
granted, on the application of the purchaser 
at the Orphans' Court sale referred to. 

The rule of caveat emptor is potent in 
such sales. 
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In the present ease, the sale made by 
the order of the Orphans' Court was ab- 
solutely confirmed before this rule to set 
aside was applied for ; and even equities, if 
now shown, cannot relieve the purchaser in 
this proceeding. 

Under the uniform ruling of the Su- 
preme Court in such cases, we cannot see 
how relief can be granted, under this rule, 
to the purchaser. 

The facts shown by the depositions 
taken, and read on the argument, are con- 
flicting. 

4 Barr, 171, King vs. Gunnison, Admr; 

6 Watts, 148, Miles vs. Diven ; 

4 Watts, 251, Richter vs. Fitzsimmons ; 
and other cases, might be cited. 

We must assume the decree of confir- 
mation to be valid, and therefore must, in 
this case, over-rule the motion to set aside 
the sale made under the order of the 
Orphans' Court, etc. Rule discharged." 

The counsel for Clayton L. DeHaven 
applied to Green, J. of the Supreme Court 
for a special allocatur to take out an ap- 
peal from the court below, which was 
granted and this appeal taken. 

F. G. Smith, \ n „ ^ 

E.M.HouBer, f for appellee. 

October 6, 1884. Opinion by Green, J. 

There was no occasion for the adminis- 
trator or his attorney to make any repre- 
sentations, assertions or stipulations at the 
sale, in regard either to the quantity of 
the land sold or the title to it. Had the 
purchaser bought in the absence of any 
interference or inducements held out by 
the administrator to persuade the appellant 
to buy, the maxim caveat emptor would 
certainly have applied, and we would pro- 
bably have felt justified in reviewing the 
refusal of the Court below to set aside the 
sale. So also if the sale had been con- 
firmed, purchase money paid and deed de- 
livered, the transaction would be regarded 
as closed and beyond the reach of the 
Court. But here the application for relief 
was made to the Orphans' Court, which had 
ordered the sale, before the sale was con- 
firmed, and while the whole matter was 



yet within the control of the court. Had 
it been a clear case of considerable dis- 
crepancy in the quantity of land sold, it 
would have been the duty of the Orphans' 
Court to have relieved him by setting 
aside the sale. Schug*s appeal, 14, W. 
N. C, 49. 

In this case the property was advertised 
as a tract of land containing seventeen 
acres and forty perches, more or less, with 
a two-story stone house . thereon. The 
administrator testified that he advertised 
only the right, title and interest of the 
decedent in the land in question. But in 
this he was clearly mistaken, as the printed 
advertisement contradicts him flatly in this 
respect, and Dellaven's acknowledgment 
of purchase is of the property described 
in the advertisement, and not of a mere 
claim of title to or interest in it. It is un- 
disputed that the attorney for the adminis- 
trator said repeatedly at the sale, publicly 
and to all bidders, that the title was per- 
fectly good, and that purchasers need have 
no hesitancy in bidding on account of the 
title. He testifies to this himself. Other 
witnesses testify that, in addition to this, 
he said that if there was any dispute 
about the title, the purchaser would not be 
bound to take the property ; also that the 
possession and a good title would be de- 
livered on the first of April, or there 
would be no sale. The appellant testified 
that when Roland Diller gave notice that 
he owned ten acres of the land in dispute, 
Houser, the attorney for the administrator, 
" got up for Adam Overly and told his 
crier to go on and sell the property ; if he 
could not give a clear tide for this and 
good possession on the first of April, the 
ten per cent, which they demanded of the 
purchaser would be paid back and the 
sale would be nothing : he not only said 
this once, but he said we should not hesi- 
tate in bidding on it, if everything was 
not right the sale would be nothing." He 
then added that he would not have bid on 
the property, after Diller's notice, had it 
not been for the statements of Houser, 
and that he did bid on it and buy it because 
of those statements. Another witness, 
Henry Usner, also testifies to the same 
declarations, and that he too hid for the 
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property on account of Houser's state- 
ments, and would not have bid except on 
that account. George K. Diller, another 
witness, testified that, " after Diller gave 
notice of his title to the ten acres, Mr. 
Houser told the auctioneer that he should 
go ahead with the sale ; he should sell 
seventeen acres and forty perches of land 
as the estate of Perry Martin; that if 
there would be any dispute about the sale 
they would refund the ten per cent, 
that's paid on it, and that Roland Diller 
had nothing at all to do with the property. 
He said that he would see that there was 
a clear title given, or the ten per cent, 
would be refunded and there would be no 
sale; he repeated it several times, and 
took an oath to it more than several times. 
* * * Mr. Houser declared this before 
all the people that were there, and the bar- 
room was crowded. I mean by dispute 
about the sale, dispute about the title to 
the seventeen acres and forty perches. He 
used the words " dispute about the sale "; 
he said, if there was any dispute about the 
title to this seventeen acres and forty 
perches, he would refund the money. 
There was more testimony of a similar 
character which it is not necessary to repeat. 

In addition to the foregoing it was 
proved that Roland Diller held deeds for 
ten acres of the land in dispute ; that 
Perry Martin, the decedent, had no deed 
or other paper title, so far as could be as- 
cei*tained, for any part of the ten acres, 
and that after Roland Diller's death, part 
of the ten acres was sold to other persons, 
who took deeds for the same from Roland 
Diller's administrator. 

In this condition of things the purchaser 
applied to the Orphans' Court, before con- 
firmation of the sale, asking the sale to be 
set aside, and the ten per cent, paid to be 
refunded. 

It is certain that a chancellor would not 
force such a title as this upon an unwilling 
purchaser, and we do not know of any rea- 
son why an Orphans' Court should do so. 
We said in Schug's Appeal, supra^ "Judi- 
cial sales, especially those made under the 
direction of the Orphans' Court, should be 
so conducted as not to mislead or entrap 
bidders. Notwithstanding the. maxim ca- 



veat emptor is applicable to such sales, it 
is still the duty of those who conduct them 
to act in good faith, and as far as possible 
avoid any misdescription or misrepresenta- 
tion as to quality or quantity of the prop- 
erty offered for sale." 

While it is true that the risk of the title 
in Orphans' Court sales is, in ordinary cases, 
taken by the purchaser, and a defective 
title, after confirmation, affords no defence 
in actions for the recovery of purchase 
money, yet it is also held that relief will 
be granted even in cases of this kind, if ap- 
plication is made before confirmation. 
Miles v%. Diven, 6 Watts, 148 ; King v%, 
Gunnison, 4 Barr, 171 ; Fox v$. Mensch, 
3 W. & S., 444. 

It is also undoubted that the Court re- 
tains entire control until, and even after, 
confirmation, and may or may not confirm 
it according to its sense of justice in the 
particular case. Demmy's Appeal, 7 
Wright, 155. 

In the present case we of course do not 
assume to decide whether Perry Martin's 
title to the ten acres in question is good or 
bad. Some evidence was given to show 
that he had occupied it for twenty-one 
years and upwards ; but whether tiiat oc- 
cupancy was of the character necessary to 
give title by adverse possession does not 
appear in the testimony. But it does ap- 
pear by satisfactory testimony that the 
appellant was induced to bid by means of 
representations, assertions and promises 
which the administrator had no right to 
make or to authorize, and, if the sale is 
confinned, he w ill be deprived of the right 
to defend against the payment of the pur- 
chase money, no matter how worthless the 
titie may be. We do not think that courts 
of justice ought to be parties to such trans- 
actions, and, as the administrator is the 
mere agent of the court in effecting the 
sale, all complicity of the court ought to be 
avoided by refusing, in the exercise of its 
sound discretion, any confirmation of a sale 
accomplished by such means as were em- 
ployed in tliis case. For these reasons we 
think the learned court below ought to have 
granted the relief prayed for, and set aside 
the sale of the appellant and directed the 
money paid by him to be refunded. 
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Decree reversed at the cost of the ap- 
pellee, and it is now adjudged and decreed 
that the decree of the Orphans' Court con- 
firming the sale be opened and the sale set 
aside at the cost of the administrator ; and 
it is further ordered that the administrator 
refund the appellant the amount paid by 
him on account of the purchase money, 

XoTE. — Upon au examination of the record 
referred to in our history of tlie above case, it 
will be seen that appellants' petition was filed 
after the confirmation of the sale, and not before 
confirmation, as stated in the opinion of the 
Sapi*eme Court. Exceptions were however tiled 
before its confirmation, by a stranger to the 
record, which were dismissed and sale con- 
firmed. 



Coonty of Lancaster ts. Burke et al. 

Feigned {ff9U^ — Damages for laying out 
public streets in city of Lancaster — 
Evidence, 

In an issue to ascertain the amount of dam- 
ages sustained by the property holders, by rea- 
son of laying out and opening streets in a city, 
it is competent for the defendant to show that 
the owners could subdivide the land into blocks 
of lots by streets and alleys opening into the 
street causuig the damage claimed, which sub- 
division would increase the value ol the property. 

City of Allegheny vs. Black, 3 Oat., 152, fol- 
lowed. 

Error to the Court of Common Pleas of 
Lancaster county. 

In this case an issue was framed by the 
Court below on an appeal from the- report 
of viewers to ascertain the amount of dam- 
ages sustained by James M. Burke and 
Mortimer Malone, plaintiffs in the issue, 
by reason of the laying out and opening of 
Franklin street, in the city of Lancaster, 
through plaintiffs' land. Under a special 
Act of Assembly of 1873, governing the 
opening of streets in the City of Lancas- 
ter, the damage for taking land for any 
street must be paid by the county of Lan- : 
caster, defendant in the issue. The assign- 
ments of error are fully referred to in the ' 
folloMring opinion of the Supreme Court. | 

Hugh R. Fulton, ] ^^^ j^j^^j^^ ;^ ^^^^^ j 
John H, try, j ^ I 

Geo. M. Kline, for defendants in error. 
October 6, 1884. Opinion by Trun- 
key, J. 

The charge of the Court was free of 



error unless it be found in the answer to 
the defendant's second point. From the 
argument of the plaintiff in error it appears 
that that point was intended to refer only 
to private ' streets and alleys which the 
owners of the land could open on their 
own ground, and not to other streets and 
alleys whicli might be opened by the mu- 
nicipal authorities. But it expressly re- 
ferred to the laying out and opening of 
other streets and alleys according to the 
city plan, and the Court ruled that the 
owners could not lay out others, or alter 
those already laid out. The point may 
admit of the construction by the defendant 
below, but when the answer so clearly 
showed how it was understood by the 
Court, the counsel should then have made 
the correction by presenting a point free 
from ambiguity. At the trial the defend- 
ant offered to prove "That the opening 
of Franklin street through the Burke and 
Malone property would enable the owners 
of the property to subdivide it into blocks 
of lots by streets and alleys opening into 
Franklin street, which subdivision of the 
property would largely increase its value." 
The admissibility of this offer was settled 
in the recent case of the city of Allegheny 
vs. Black, 99 Pe\ma. St. R., 152. In 
that case, as in this, the offer was to show 
that the owners could subdivide the land 
into blocks of lots by streets and alleys 
opening into the street causing the dam- 
age claimed, which subdivision would in- 
crease the value of the property ; and its 
rejection was held to be error. What was 
then said need not now be repeated. 
Neither in that case nor this could the offer 
be misunderstood ; it referred in ^ach to 
the private streets and alleys that the 
owner may advantageously lay out and 
open in the division of his land into lots. 
If the opening of the public street opened 
the way to a subdivision of lots, with pri- 
vate streets and alleys, thereby increasing 
the value of the whole tract, the fact is as 
competent as any other matter of advan- 
tage for consideration of the jury. 

The second assignment of error is sus- 
tained. 

Judgment reversed, and venire facias de 
novo awarded. 
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SUPREME COURT. 



The People's Bank of Wilkesbarre vs. 
Legrande. 

ERROR TO THE CX)URT OF COMMON 
PLEAS OF LUZERNE COUNTY. 

Promissory note — Extension of time for 
payment must he fixed and certain — 
Bank not obliged to appropriate money 
deposited to favor indorser — lliyht of 
set-off. 

An indefinite or uncertain extension of 
time for the payment of a note, which 
does not tie up a creditor's hands, will not 
discharge an endorser. 

A bank is not obliged in favor of an in- 
dorser to appropriate money deposited by 
the maker of the note after it becomes due. 
If, however, it has funds of the maker on 
hand at the time of the bringing of the 
suit against the indoi^ser, he may avail 
himself of the maker's right of set-off. 

Vo»s ts, German American Bank, 83 llHnoiSy 
o'J9 ; Bank of Newberg vb. Smith, 66 New York, 
^71 ; Martin v%. Mechanics^ Bank, 6 H. and «7. 
{Maryland), S35, followed. 

McDoweU ts. The Bank, I Harrington (Dela- 
leare), 27, S60, dovhUd. 

15 Pitts. Leg. Jour., 108. 



BEFORE ATTORNEY GENERAL OF PENN- 
SYLVANIA. 

In re Judge's Oommission. 

The Judiciary — Election to fill vacancy^ 
when held — Commission of appoint ee^ 
how- long to run — Sec, ^5, Art, F, 
and Sec, 8^ Art, IV of Constitution, 

In computing the time when the first 
general election shall occur three or more 
months after the happening of vacancies 
in elective offices in Pennsylvania, under 
the Constitutional provisions, the day on 
which the vacancy occurs must be excluded. 

Judge R. resigned his office, the resig- 
nation to take etiect, by its terms, August 
4, 1884. It was not received and filed in 
the office of the Secretary of the Common- 
wealth until August 7, 1884. 



J7f7J,*That the next general election 
which occurs three or more months after 
the happening of the vacancy will be in 
1885, and that the appointee will hold his 
commission un^il the first Monday in Jan- 
uary, 1886. 

^'ot decided^ when the resignation be- 
came operative. 

Opinion by Snodgrass, Dep'y Attorney 
General. 

2 Chester Co. Repts., 317. 



Linton's Appeal. Shelmerdine's Appeal. 

Appeals of James Linton and W. H. 
Shelmerdine, from a decree of the Court of 
Common Pleas No. 4, of Philadelphia 
county. 

Decedent* s estate — Assets and misappli- 
cation of — Subrogation — Laches. 

When an executor disposes of his tes- 
tator's assets in payment of an individual 
debt, the purchaser has notice of the mis- 
application, becomes a participant in the 
breach of trust, and is liable accordingly 
for loss thereby occasioned to creditors or 
legatees. 

Such liability may be enforced in a suit 
in equity brought by a co-executor who 
had not participated in the fraud, and had 
not been guilty of laches. 

But where a valid judgment is trans- 
ferred to one executor in part payment for 
a mortgage of the testator, the fact that 
said executor converted the judgment to 

to the 
such was 



charged 
that 



his own use, is not to be 
purchaser unless he knew 
the executor's purpose. 

It is proper lor the court in such case, 
upon entering a decree charging the pur- 
chaser of the mortgage with that portion of 
the purchase money consisting of the exe- 
cutor's own debt, to subrogate such pur- 
chaser to the claim of such executor to a 
distributive part of his testator's estate. 
Such purchaser should not, however, be 
subrogated to a similar claim upon the part 
of a co-executor who has been without 
fault, and has not been guilty of laches. 

15 Pitts. Legal Jour. 115. 
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C. p. OF LUZERNE COUNTY. 
Whitaker vs. Peck. 

Acvuxint of Trustee^ Uxceptioiis to — Whe7i 
Court will not refer to Auditor — Al- 
lowance to Trustee for Counsel Fees. 

When exceptions to an account of a trustee 
are not of such a character as to require the re- 
port of an auditor to inform either the mind or 
conscience of the court, the court will not refer 
the matter to an auditor. 

Where a purchaser at a sherifiTs sale fails to 
comply with his hid, and the difference of the 
bid and what the property brought at a suhse- 
quent sale is recovered at the suit of the sherifi', 
the counsel conducting the litigation for the 
sheriff are entitled to be paid their reasonable 
fees out of the fund recovered, in the same man- 
ner and to the same extent as the counsel of 
other trustees. 

February 11, 188 4. Opinion by Wood- 
ward, J. 

We are now asked to appoint an auditor 
to pass upon the exceptions filed to the ac- 
count of the trustee, and to report distribu- 
tion of the funds in his hands. 

The fund in court was raised by a suit 
against J. W. Peck, to recover damages 
resulting from his failure to comply with a 
bid made by him, at the time of the sheriff's 
sale of the real estate of Thomas Trine. 

It is claimed by the defendant. Peck, 
and not denied by any party in interest, 
that he is now the legal owner of all the 
judgments and incumbrances against Trine 
which can share in the distribution of the 
fund. There is, therefore, no necessity 
for an auditor to report distribution. 

Nor arc the other exceptions of such a 
character as to require the report of an 
auditor, to inform either the mind or the 
conscience of the court. They have re- 
ference exclusively to the allowance by the 
trustee, of certain professional fees charged 
by counsel for conducting the litigation out 
of which the fund has grown. We consider 



ourselves as well fitted to pass upon these 
exceptions, under the circumstances of this 
case, as an auditor would be ; and more- 
over, by so doing, we shall save to the 
party owning the incumbrances an addi- 
tional charge upon the fund, of an auditor's 
fee. 

It is admitted that the fees charged by 
two of the counsel engaged in the case are 
not exorbitant or unreasonable, but it is 
claimed that they are not such expenses as 
should be allowed out of the fund. 

The rule on this question is laid down in 
Hill on Trustees, section 570, pages 851, 
852, as follows: "If necessary expenses 
are incurred in the execution of a trust, or 
the performance of duties thrown on a 
party, and arising out of the situation, such 
trustees are entitled, without any express 
provision for that purpose, to make the 
payments required to meet those expenses 
out of the funds.in their hands belonging to 
the trust." See also section 565, page 
845. 

Without going into a full history of this 
case, it is safe to say that it was one call- 
ing for professional aid, and that, without 
this aid, the money could not have been 
realized by the trustee. The litigation was 
prolonged and vigorous, and called for pro- 
fessional learning as well as skill. We are 
of the opinion that the compensation of the 
counsel should come out of the fund. 

The motion for the appointment of an 
auditor is denied. 

It is further ordered that the exception 
filed by T. R. Martin, Esq., to the account 
of the trustee be sustained, and that the 
fee of the said Martin be fixed at one 
hundred dollars. 

The other exceptions to the account of 
the trustee are overruled. 

Luz. Leg. Reg. 

O. C. OF DELAWARE COUNTY. 

Estate of Abigail Morton, Deceased. 

Decedents^ Estate — Debtor and Creditor 
— Appropriation of Payments. 

Where several debts on difforent accounts are 
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due to the same person, the debtor, without re- 
gard to the interest of the creditor, may appro- 
priate a partial payment to any one of the debts. 
If he makes no appropriation when the payment 
is made, the creditor may apply it to the debt 
least secured, or, if both parties are silent when 
the payment is made, the law will apply it to 
the creditor's benetit. 

Where separate debts are treated by the 
parties as one, by stating an account and strik- 
ing a balance, and a partial payment is deducted 
therefrom, the doctrine of the appropriation of 
payments does not apply. In such cases the 
law will apply the payment in reduction of the 
general balance, or appropriate it ratably among 
all the debts. 

W. was indebted to his mother's administra- 
tor on three separate accounts : 1st, for ari-ear- 
ages of annuity secured on his real estate ; 2d, 
on a due bill ; 8d, for interest on the due bill. 
The administrator owed him for his distributive 
share of his mother's estate, $277.84^. An ac- I 
count was stated between them in which all the 
debts were added together and the distributive 
share deducted from the balance, leaving a sum 
for which a note was given but which was un- 
paid. 

Ueldy that the $277.84^ should be appi-opriated 
ratably ni reduction of a propfoi-tionate part of 
each debt. 

Exceptions to Auditor's report. 

The facts are fully stated in the opinion 
of the court. 

Opinion by Clayton, P. J. 

*rhe petitioner is the administrator of 
Abigail Morton, deceased, late the widow 
of Erasmus Morton, who by his will, proved 
January 9, 18(>!2, charged upon the lands 
devised to his son, William, the payment of 
an annuity of one hundred and twenty-five 
dollars to the said Abigail, during her life. 
At the time of her death, in June, 1866, 
there was due for arrearages of her annuity 
the sum of $302.16^. William H. Mor- 
ton, the devisee of the land charged, on 
the 80th day of October, 1875, made a 
general assignment for the benefit of his 
creditors. The prayer of the petition is 
for an order in the nature of a decree in 
equity, for the payment of the balance of 
said annuity with interest thereon, out of 
the lands in the hands of the assignees be- 
fore the payment of other debts of the said 
William H. Morton. 

The auditor, to whom the petition and 
answer were referred, reports that the 
petitioner and his brother William H. Mor- 
ton, on or about June 7, 1867, had a settle- 



ment, at which William was found to be 
indebted to his mother's estate in the ag- 
gregate sum of $467. 22A. At this 
settlement, the amount due was arrived W; 
and account stated as follows, viz : 

'* Account of Erasmus Morton, Adminis- 
trator of Abigail Morton : 

DISTRIBUTION. 

Wm. H. Morton. Dr, 
Balance of annuity, $302.16§ 
Interest on due bill, 102.90 
Due bill, 350.00 



S7o5,065 
Distributive share, 277.84J 

^$467.22^. 

For the balance thus struck, William 
then gave his promissory note, and at the 
same time executed a full release to the 
administrator of all his interest in his 
mother's estate. The note has not been 
paid. Under this condition of facts, the 
petitioner claims to appropriate the $277.- 
844 to the payment of the due bill and 
interest thereon, and demands the w^hole 
arrearages of the annuity as a continuing 
charge upon the lands in the hands of the 
assignees of Wm. H. Morton, together 
with interest thereon from the death of the 
annuitant. Upon the other hand, the 
assignees contend that the distributive 
share of William in his mother's estate, 
should be first applied to the payment of 
the arrearages of the armuity and that only 
the difference between the §277. 84J and 
the $302.16 §, can now be charged upon 
the land. They further interpose the 
statute of limitations as to the whole claim. 

The auditor is of opinion that the distrib- 
utive share of William H. Morton should 
be first applied to the payment of the due 
bill, and that the whole of the arrearages 
of the annuity with interest from the death 
of Mrs. Morton must be paid out of the 
lands devised to William and now in the 
hands of his assignees. To this opinion 
the auditor's exceptions have been filed. 
The auditor's conclusion upon the operation 
of the statute of limitations is correct. It 
is no bar to a claim of this nature charged 
upon land. But his conclusion upon the 
appropriation of William's distributive share 
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in his moUier's estate, to the due bill in 
preference to the arrearages of the annuity, 
IS erroneous. 

The law upon the subject of the appro- 
priation of payments is well settled. The 
debtor has the first right to say to which 
of the several debts the payment he makes 
shall be applied. He may apply it to the 
oldest, the youngest, or (jeneraUy on ac- 
count of all, and the creditor must so ap- 
propriate it, or decline to receive it at all. 
When the debtor makes no appropriation 
at the time of payment, the creditor may 
apply the money to the payment of any one 
of the several debts ; but where the rights 
of others intervene, he must make his elec- 
tion at once, or within a reasonable time 
after the receipt of the money. In this re- 
spect our law differs from that of the Ro- 
mans, which required the creditor where 
the debtor failed to appropriate the pay- 
ment when made to apply it to the debt 
which would be to the debtor's greatest in- 
terest to have first paid. Our law, when 
the debtor fails to appropriate his payment 
to any one of sevend debts, permits the 
creditor to apply it in satisfaction of the 
one least secured (Chitty on Con. 758, 
notes). As a general rule the law makes 
the same appropriation, where neither 
debtor or creditor have applied the money 
when paid. (6 Cranch, 8, 27, 258, 264 
and 7 lb. 572, 575.) 

The auditor's reasoning would be fault- 
less were it not for two important circum- 
stances, which he seems to have overlooked. 
Ist, The parties to this transaction have 
actually appropriated the $277. 84] to the 
general account ; 2d, " The entire doctrine 
of . appropriation does not apply where Bep- 
arate accounU are treated by the parties 
as one entire account." Chitty on Con. 
75t>. This rule is too well settled to be 
shaken. In such cases the payments are 
considered in discharge of the oldest debt, 
or ratably on account of each. In all such 
cases all surrounding circumstances are to 
be considered, and each case must, to a 
great extent, depend upon its own peculiar 
equities. In Raikes v9. Todd, 8, Ad. & 
E. 846, the creditor received dividends 
upon a debt partly secured by the guaran- 
tee of a third person, and applied them to 



the balance unsecured. The court held 
that this could not be done to the prejudice 
of the guarantor, but that the payments on 
account generally should be applied ratably 
to the whole debt. — This principle applies 
with peculiar force to the present case. 
The whole debt was $755. 06 J, part, to 
wit: $302.16§ was secured on the land of 
the debtor. The account was stated and 
the debts united in the balance of $755.- 
06 §, and the payment of $277. 84^ was 
made generally on account of the whole 
balance, and so received by the creditor. 
He cannot now, after the rights of others 
have intervened, be permitted to change 
the appropriation of the money by applying 
it to an unsecui'ed debt. The money must 
be applied just as the parties appropriated 
it when the account was settled; that is to 
say, ratably, or in exact proportion to the 
several debts making up the entire balance. 
Where the parties deliberately state their 
account and strike a general balance, a 
payment then made on account of the bal 
ance, and so received and credited thereon, 
cannot be considered in any other light 
than a ratable payment on each debt enter- 
ing into the account and general balance. 
See Brodinham v». Purchase, 2 B. & Aid. 
29; Williams vs. Rawlins, 3 Bing. 71; 10 
Moore 372, S. C. By applying the share 
of William in his mother's estate, ratably 
or in proportion to each debt making up 
the general balance, we have $111.19, to 
be applied to the arrearages of annuity, 
leaving a balance of $190.97, with interest 
from the death of Mrs. Morton to the day 
of the sale of the land charged, to be paid 
out of the proceeds of the sale of the lands 
of the assignees under an order of court. 
With this correction the exceptions are 
dismissed, and report of the auditor con- 
firmed absolutely. Final decree to be 
drawn by counsel in conformity with this 
opinion. 
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Commonwealth for the Use of John Black 
▼s. George Lentz, et al. 

Debt on Official Bond — ConstableB^ Duties 

— Civil Process^ /Service of in Mayis- 
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irate%^ CourU- Cons^tructioyi of the Act 
of 1810. 

The Act of 1810 does not authorize an alder- 
man to compel ad libitum any constable of the 
city or county within his jurisdiction to serve 
his writs and execute his process. The act gives 
such power over only two such officei-s, the one 
elected for the ward in which the defendant re- 
sides, and the other him who may be next or 
most convenient to each defendant. 

The adjoiners of the Fifth ward, in the City 
of Lancaster, in which the defendant in the 
writ resided, were the First and Ninth wards, 
of neither of which was he constable, 

Heldy that the alderman of the Second ward 
had no power under the act to compel the con- 
stable of the Sixth ward to serve the writ, and 
that neither the constable or his sureties could 
be held for a breach of duty in refusing to 
accept the writ 

Error to the Court of Common Pleas of 
Lancaster County. 

Alderman Wiley of the Second ward, in 
the City of Lancaster, issued a summons 
for John Black, plaintiff in error against 
one William N. Brady, who was then a 
resident of the Fifth ward of said city, 
which was put into the hands of constable 
George Lentz of the Sixth ward, who 
served it on defendant. Affcer judgment 
on said suit, the said alderman issued 
several executions, one of date August 27, 
1880, the other of October 1, 1880, 
directed to said constable, who declined to 
accept and refused to execute said writs. 
Suit was then brought against the said 
constable and his bail on his oflScial bond 
for breach of duty. On January 30, 1884, 
the case was tried before Patterson, A. L. 
J., and a verdict rendered in favor of de- 
fendants. A writ of error was then taken 
from the Supreme Court. 

The charge of the court below is given 
in full on p. 97, etc. 

Edw, Champnei/Sj attorney for plaintiff 
in error. 

./. L. Steinmetz^ for defendant in error. 

October 13, 1884. Opinion by Gordon, 
J. 

As the action in this case is against con- 
stable George Lentz and his sureties, for 
damages resulting from his refusal to re- 
ceive and execute an execution issued by 
alderman Wiley of the Second ward of the 
City of Lancaster, the question does not 



involve the power of the alderman to direct 
the writ as he did, but rather the power of 
the constable to refuse to receive it. That 
it is not only customary but lawful for 
aldermen and justices of the peace to issue 
their process to other constables than the 
one residing in the same ward with the de- 
fendant, we do not doubt; neither do we 
hesitate to say that any constable within 
the magistrates jurisdiction, who would 
voluntarily receive such writ, would he 
bound to execute it, and that he with his 
sureties would be responsible for a default 
or neglect in its proper execution. So we 
agree with the dicta as found in Clark r«. 
Worley, 7 S., & R. 349, that not only is 
the constable of the township in which the 
defendant resides bound to receive and 
execute writs issuing from any alderman or 
justice of the county, but also that a like 
obligation is imposed upon the constable 
next most convenient to the residence of 
such defendant. The Act of Assembly 
however imposes no such duty on any other 
constables than as above stated. One who 
is neither next nor most convenient to the 
defendant, cannot be compelled to receive 
and execute such writ, though directed to 
him. The constable is a township or ward 
officer; outside of it he has no jurisdiction, 
and even his power to execute process 
beyond his immediate district, arises rather 
from the jurisdiction of the magistrate than 
his own. The magistrate's power over the 
ct)nstable, however, is limited. He cannot 
compel ad libitum any constable of the 
county to serve his writs and execute his 
process. The Act of 1810 gives him such 
power over only two such officers, the one 
elected for the ward in which the defend- 
ant resides, and the other him who may be 
next or most convenient tosuph defendant; 
but he has no such power over a constable, 
not embraced by the above recited provis- 
ions. So it is all well and proper to say, 
that where process has been executed, the 
power of the magistrate to select the officer 
to serve it, cannot be attacked collaterally, 
for as was held in Smith vs. Schell 13 S., 
& R. 336, that is a matter upon which he 
has a right to consult his own judgment 
and convenience. This however is not in 
point, for the question is not who may but 
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who must obey tlie behest of the justice 
and to ascertain this, we are compelled to 
revert to the statute. What then in this 
particular is the limitation of his power ? 
Whom may he select to execute his civil 
process ? The statute answers ; " the 
constable of the ward, district or township 
where the defendant resides or the next 
constable most convenient to the defend- 
ant." 

In this sentence force, of course, must 
be given not only to the word "next," but 
also to the words "most convenient." 
There may be several districts adjacent to 
that in which the defendant lives, and to 
which the word next might apply, and in 
that case, the selection of one constable 
from these several districts may be deter- 
mined by the question of convenience, of 
which the magistrate must be the judge. 
Further, the constables of such district 
may, by sickness or absence, be unable to 
perform the required duty, or they may be 
disqualified by reason of interest or other- 
wise ; and in these cases, convenience or 
necessity may require the selection of a 
constable who is not next to the defendant. 
But in the case before us, whilst it does 
appear that Lentz was not the constable of 
the ward in which the defendant in John 
Black's writ resided; it does not appear 
that he was either the next or most con- 
venient constable to that defendant. The 
proof is to the contrary ; for the adjoinders 
of the Fifth ward in'which the defendant in 
that writ resided, were the ninth and first 
wards, of neither of which was Lentz the 
constable. Under these circumstances, 
we cannot agree to reverse the judgment 
of the court below\ The Act of Assembly 
certainly does not authorize an alderman to 
compel any constable of the city or county 
within his jurisdiction, to execute his pro- 
cess ; hence in order to convict a constable 
of a breach of duty in refusing to accept 
such process, it must be shown affirma- 
tively that he was the officer upon which 
the Act imposed that duty ; and this not 
having been done in the case in hand, 
neither the defendant nor his sureties can 
be held for his refusal to do that which he 
was not bound to do. 

The judgment is affirmed. 



Lybe et al. vs. Hen. 

Bill in Equity^ Dismissal of — Uanement 
— Subterranean Currents or Streams 
of Water — No Right by Prescription. 

The rule as to subterrauean water courses is 
that wherever tlie stream is so hidden m the 
earth that its course is not discoverable from the 
surface, there can be no such thing as a pi-e- 
scriptiou in favor of an adjacent proprietor to 
have an uninterrupted flow of such stream 
through the land of his neighbor. 

Appeal from the decree of the Court of 
Common Pleas of Lancaster county, sitting 
in equity. 

This proceeding was commenced by Bill 
in Equity brought by Eli Lybe et al. 
against Rudolph S. Herr, upon which the 
Court granted a preliminary injunction, 
etc. A full "history of the case, as well as 
the master's report, is reported in the Lan- 
caster Law Review, page 105, etc. 

S, H, Rey?iolds, ) o n . 

D.McMullen, ' j ^r appeUante. 

IJ. G, IJshleman. ) « „ 

JohnD.aood, '[f'^'- appellee. 

October 6, 1884. Opinion by Gordon, 
J . 

In the deed of Peter Lightner's Execu- 
tors to Rudolph S. Herr, the appellee and 
defendant below, there was nothing re- 
served but a right in favor of the devisees 
of the tract of land adjoining tract No. 1 
on the West, " to conduct water from the 
spring on No. 2 to the said premises, and 
to enter upon said No. 2 for the purpose 
of laying and repairing pipes, and keeping 
the spring in proper condition for the con- 
veyance of the water." This is the limita- 
tion of the reserved easement, and beyond 
it there ean be no presumption in favor of 
the grantors. 

We agree with the learned master that 
in this spring of water the plaintiffs by the 
reservation acquired no greater right than 
if it had embraced not only the water, but 
also the ground whence it flowed. In other 
words, the rights of the contestant parties 
are those of adjacent land owners, and 
none other. Such being the case, the pro- 
position is rather startling that Herr cannot 
be permitted to dig a well in his own 
ground, because he may thereby in some 
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unknown manner interfere with the flow of 
the water to the reserved spring. 

Than the doctrine of subterranean per- 
colations and water courses, no subject has 
been more fully discussed in our books. 
We would refer more especially to the cases 
of Wheatly V9. Baugh, 1 Casey 528, and 
Haldeman vs, Bruckhart, 9 Wright 514, 
in which the matter has been fully consid- 
ered and disposed of by Justices Lowrie 
and Strong. 

The latter case also successfully combats 
the idea advanced by the counsel for the 
appellants that a distinction must be made 
between ordinary percolations and subter- 
ranean currents or streams. The rule is 
that wherever the stream is so hidden in 
the earth that its course is not discoverable 
from the surface, there can be no such 
thing as a prescription in favor of an adja- 
cent proprietor to have an uninterrupted 
flow of such stream through the land of his 
neighbor. One reason given for this con- 
clusion is that if the former can have such 
right, he can prevent the latter from the 
use of the water in his own soil, for a use 
and return of it, as in the case of surface 
streams, is impossible. But we need not 
pursue tliis subject, for the very able re- 
port of the learned master has relieved us 
from any such neccvssity, and we have noth- 
ing further to say cxcej)t that with him and 
the court below \vc agree in the propriety 
of the dismissal of the bill. 



S. (;. OF NEW YORK. 

Babetta Lehman vs. District, No. L Inde- 
pendent Order of B'nai B'rith. (The 
Love of the CoTenant.) 

Benejirial at^tforiationa — C<mHtitution and 
By-lMivi:. — M idtw and orphan fund — 
A ^'ti on for hettf^jits. 

If under the Constitution and By-Laws of a 
benelicial af^KOciation, the eAcct of a suspension 
of a UH inler Ls for the time being to dissolve 
his ionnvHt on >Mth the -.i^sociation, and to de- 
privt? him of all ihe nj^iits ;ind privile»»:es api)er- 
tainintj to nieml>ership, he is put, fo»* the time 
being, precisely in the same position as though 
he had never intrn a member. 

In sucli case, unless he has been reinstated in 
the manner provide<l by the laws of the associa- 
tion, his widow, atter his death, is not entitled 
to the benefits of the widow and orphan fund. 

Action to recover $1,000, etc. 



Opinion by Lawrence, J. 

The plaintiff, as the widow of Benedict 
Ettlinger, brings this action to recover the 
sum of J?1,000, which she alleges became 
due to her as such widow under the pro- 
visions of the defendant's constitution loid 
bylaws, upon the death of her husband. 
The husband died on the 13th of July, 
1879. 

Article 10 of the "Laws" of the de- 
fendant provides as follows : 

" iSec. 1 . A fund, which shall be known 
under tlie name of the 'Widow and Orphan 
Fund of District No. 1, I. 0. B. B.,' is 
hereby created to assist widows and or- 
phans of deceased brethren of this district. 
Each and every member of a lodge in the 
district shall contribute equally to this 
lund, and shall be entitled to its benefits. 

" Sec. 2. The object of this fund shaU 
be to secure the sum of §1,000, after the 
death of a member, collected by uniform 
contributions from all lodges, and this 
amount shall be paid in the first instance 
to his wife or children, as herein pro\nded 
by section 6." 

The answer of the defendant admits that 
the deceased was initiated as a member of 
the Akiba Lodge No. 123, in the defend- 
ant's corporation, but it is averred that at 
the time of his death said Ettlinger was 
not a member of said lodge in good stand- 
ing, or entitled to the benefit of said 
widows' and orphans' fund. It is further 
averred that ior some time prior to hife 
death, said Ettlinger had been, and at the 
time of his death was and continued to be, 
duly suspended from membei-ship for non- 
payment of dues, and that he was for that 
reason, at the time of his death, not in 
good standing, and not entitled to any 
benefit from said fund. It is also averred 
that the plaintiff*, after the death of her 
husband, applied to the duly constituted 
executive authoricies of the defendant's 
corporation, in whom is vested the execu- 
tive j)ower of ** such coq^oration, and the 
right and power to pass upon and to de- 
termine, among other matters, claims of 
the nature and character which constitute 
the subject of this action, for the allowance 
to her of said sum of $1,000 ; tliat upon 
such application she was duly represented 
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by counsel, and duly presented her proofs, 
and submitted her rights on such proofs to 
such executive authorities for their action 
and determination in the premises ; that it 
was unanimously determined and adjudged 
by such executive authorities that she was 
neither legally nor otherwise entitled to 
the said sum of $1,000." 

Section 12 of article 10 of the laws of 
the defendant provides that " Every mem- 
ber shall be a contributor to this fund, and 
entitled to its benefits from the day of his 
initiation. All members except those who 
shall have been suspended or expelled shall 
be considered in good standing." 

Article 6 of part 2 of the general laws 
for lodges* of the defendants, section 1, 
provides that " It shall be the duty of the 
secretary to request, in writing, by mail 
or messenger, payment from all members 
owing dues for five months past, referring 
them to this section. Should the members 
so reminded of their debt not comply with 
the request, on or before the next general 
meeting, then the president shall, unless 
the lodge otherwise orders, declare them 
suspended." 

"A member so suspended shall" within 
six months be reinstated without a vote of 
the lodge, provided he appears in person 
or applies in writing, and pays up all dues 
to date of readmission." 

It is conceded that Ettlinger was in- 
debted to his lodge for five months' dues, 
and the messenger of the lodge, Mr. Bahn, 
testifies that he received from Mr. Oher, 
the secretary or treasurer, a notice in writ- 
ing, to be delivered to Ettlinger, requiring 
payment of such dues, and that Ettlinger, 
in substance, said that he did not care to 
pay any further ; that the order of B'nai 
B'rith was too expensive. Bahn testifies 
that that notice was delivered to Ettlinger, 
personally, at his house in Second street. 
The plaintiff swears that at the time of the 
alleged delivery of the notice to her hus- 
band, he resided at No. 497 or 479 
Houston street, between Goerck and Lewis 
streets, and that they never lived in Second 
street. If the testimony of Bahn is not to 
be believed, it follows that Ettlinger was 
not properly suspended. 

In Wachtel vs. Noah Widows and Or- 



phans Society (84 N. Y., p. 28), it wai 
held that, in the absence of any agreement 
by the members, or any provisions in the 
charter and by-laws of a benevolent asso- 
ciation for a different mode of service, such 
service should be made personally, as re- 
quired at common law, where the object is 
to deprive a party of his rights or property. 

After the most careful consideration that 
I have been able to give to the conflict be- 
tween the testimony of plaintiff and Bahn, 
I have come to the conclusion, notwith- 
standing tlie statement which Frankel says 
that Bahn made to him, that " he did not 
recollect as to the personal service," that 
Bahn's testimony in regard to such service 
is true. 

By an examination of the map, it wih 
be seen that at the point indicated by the 
plaintiff as her residence in 1879, East 
Houston street and Second street are coin- 
cident. I am of the opinion, as a matter 
of fact, that the notice which Bahn says he 
ser^'ed on Ettlinger was served by him. 
Ettlinger, therefore, had due and proper 
notice that he was in default, and the sub- 
sequent proceedings of the lodge, at the 
meeting of May 18, 1879, by which Ett- 
linger was suspended for non-payment of 
dues, were entirely legal and valid. 

I do not accede to the proposition ad- 
vanced by the learned counsel for the 
plaintiff that the by-law in question, so far 
as it provided for a suspension of a mem- 
ber upon the mere declaration by the presi- 
dent, without a trial, or opportunity to be 
heard, was unreasonable and invalid. If.^ 
in point of fact, Ettlinger desired to be 
heard, the notice which was served upon 
him by Bahn gave him an opportunity of 
obtaining such hearing. In no aspect of 
the case can I see any unreasonableness in 
the by-law. There is no pretense that 
Ettlinger was not in arrears at the time the 
notice was served, nor is there any pre- 
tense that he did not know what the pro- 
, visions of the by-law were in regard to the 
suspension of members for non-payment of 
dues. At all events it was his duty to 
have informed himself as to the provisions 
of the constitution and by-laws of the 
lodge, and when he became a member of 
the lodge, he assented to and became bound 
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by those provisions. (Sec Gundlich vs. 
Germania Association, 4 Hun. 341 ; Gooch 
vs. Association of Aged Females, 109 
Mass., 558, 567 ; McCabe vs. The Father 
Matthew's Society, 24 Hun. 149.) 

The efibrt made by Frankel to obtain a 
reinstatement of Ettlinger, by tendering 
the money which was due from him to the 
lodge, does not avail the plaintiff in this 
action. It is quite evident to my mind 
that under the provisions of section 2, 
article 6, of the general laws (see pam- 
phlet, p. 29), that the effect of a suspen- 
sion of a member is for the time being to 
dissolve his connection with the associa- 
tion, and to deprive him of all the rights 
and privileges appertaining to membership. 
The language of that section is as follows : 

"A brother who has been suspended for 
non-payment of dues, may, if he has not 
exceeded the lawful age, apply for re-ad- 
mission by sending through a brother of 
the lodge a written application stating, over 
his signature, that he is in good he«Jth at 
the time, and accompanied by a medical 
certificate to that effect, and the amount 
due at the time of his suspension, together 
with the initiation fee, according to his 
age, the same as any new candidate : pro- 
vided, however, that a brother applying 
within six months after his suspension shall 
pay no initiation fee, but all dues up to 
date of re-admission. In all cases the 
lodge shall appoint an investigating com- 
mittee, and if, after having heard a report 
at the next following meeting, a majority 
of the members present vote, by rising 
from their seats, in favor of readmission, 
the brother applying shall be reinstated in 
his rights." 

It is not pretended that when Frankel 
tendered the dues of Ettlinger any applicar 
tion for readmission was made by Ettlinger, 
over his own signature, and he could not, 
from the evidence, state that he was at that 
time in good health, and at all events there 
was no medical certificate to that effect. 
The language of this section also strengthens 
me in the opinion that a suspended mem- 
ber, during the period of his suspension, is 
to be regarded in the same light as one 
who has never been a member. The lan- 
guage, it will be seen, is that "the member 



shall apply for readmission." If the effect 
of the suspension was not to put him out of 
the lodge for the time being, why should 
the member apply for readmission ? Nor 
does the first section of article 6, of part 2 
of the " Laws," aid the plaintiff. The lat- 
ter clause of that section provides that " a 
member so suspended shall, within six 
months, be reinstated without a vote of the 
lodge, provided he appears in person, or 
applies in writing, and pays up all dues to 
date of readmission." 

In this case Ettlinger did not appear in 
peraon, nor, as I understand the evidence, 
did he apply in writing for readmission. 
I think, too, it is evident from the provi- 
sions of section 12, of article 10, part 1, of 
the laws of the defendant, that the widow 
or family of a member of a lodge, who was 
not in good standing at the time of his 
death, is not entitled to the benefits of the 
widow and orphan fund. That section de- 
clares that every member shall be a con- 
tributor to this fund and entitled to its ben- 
efits from the day of his initiation. It then 
goes on to declare that "all members ex- 
cept those who shall have been suspended 
or expelled shall be considered in good 
standing." 

Section 2, of article 3, of the constitu- 
tion, provides that " A brother shall be con* 
sidered in good standing if he shall have 
paid all charges and fines against him in 
the manner and at the time provided by the 
laws of his respective district and lodge, 
and if he shall not be under sentence of 
suspension." In reading these two provi- 
sions together, I think it is apparent that 
one who is not in good standing is not en- 
titled to the benefits of the " widow and 
orphan fund," and, as before observed, the 
effect of the provision of article 6, part 2, 
of the laws of the defendant, is to put a 
suspended member, for the time being, pre- 
cisely in the same position as though he 
had never been a member of the lodge. 

For these reasons I am of the opinion 
that the plaintiff is not entitled to recover 
in this action, and that her complaint must 
be dismissed. 
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C. p. OF LEBANON COUNTY. 

Edward Beed vs. David M. Bank, (Garnishee 
of South Mountain Eailroad Company. 

Attachme7it execution — Railroad com- 
J any ^ subscription to stock — Question 
of fraud and payment for the jury — 
When new trial refused. 

A railroad company, being fully organized 
and capable to conti*act, can make an agreement 
with a subscriber to pay his stock in work and 
materials. 

When such contract is fully executed, under 
which the company has received payment in 
work and materials for the subscriptions, the 
company's creditors can not complain although 
in the transaction the gai-nishee in an attach- 
ment execution may also have been a gainer. 

Where the absence of fraud and question of 
payment have been submitted to the jury, the 
court will not disturb the verdict unless it finds 
a preponderance of evidence against it. 

No. 207. August Term, 1878. 

Francis Jordan. ) x. i • i.«ir 
Jonah Funk, [ fo' plamtiff. 

Grant Weidman^ for garnishee. 

February 25, 1884. Opinion by Mc- 
Pherson, A. L. J. 

The plainiiff alleged that the garnishee 
was indebted to the South Mountain Rail- 
road Co., upon two subscriptions to its 
capital stock, one for sixty shares and one 
for four thousand shares. The subscrip- 
tions were not denied, were held to be un- 
qualified by certain conditions favorable to 
the garnishee, and the only defense was 
that of payment. The jury found for the 
garnishee and, after again considering the 
testimony and rulings upon the law, we see 
no reason to disturb the verdict. 

It can not be doubted that the company, 
being fully organized and capable to con- 
tract, could have agreed that the garnishee 
might pay for his stock in material and 



work necessary or desirable for the pur- 
pose of the corporation, Carr vs, Lefever, 

3 Casey 413. Railroad Co. vs. Hickman, 

4 Casey 318; Railroad vs. Stewart, 5 
Wright 54 ; Nippenose Co. vs. Stadon, 18 
Smith 256 ; Railroad Co. vs. Haldeman, 1 
Norris 43 ; Miller vs. Railroad Co., 6 Nor- 
ris 98 ; Vanpott vs. Van Brunt, 82 N. Y, 
535 ; Ang. and Ames Corp. (10 ed) § 517 
p. 525, note b ; Morawetz Priv. Corp. § 
374 p. 377. Instead of making this agree- 
ment, however, it practically compelled the 
contractor to also assume a liability upon 
the four thousand shares, probably intend- 
ing to relieve the garnishee from his sub- 
scription therefor — and from time to time 
deducted from the cash due under the con- 
tract for the construction of the road, cer- 
tain sums which in the aggregate, as the 
jury has found, paid for the stock. What- 
ever might be held, therefore, concerning 
this arrangement before it was carried into 
efiFect, we do not see how it can now be dis- 
turbed. The absence of fmud in fact has 
been found by the jury, and we have before 
us a contract fully executed, under which 
the company has received payment in work 
and materials for the garnishee's subscrip- 
tion to these four thousand shares. The 
other subscription stands on similar ground. 
The garnishee gave his note for the sum 
due, which the contractor took as cash in 
payment for work and materials, where- 
upon the stock was transferred or issued to 
him. 

The jury has found that the company re- 
ceived full value for all the stock in ques- 
tion and we think that ought to be an end 
of the matter. It could not ask to be twice 
paid for the same thing, and its creditors 
are in no better position. Neither transac- 
tion injured the company if it received full 
value for the shares from some one, and 
after all that was the important question. 
If it did, it suffered no loss and its creditors 
cannot complain, although in the transac- 
tion the garnishee may also have been a 
gainer. There was certainly evidence for 
the jury on the question of payment and 
we do not find a preponderance against the 
verdict. 

New trial refused, and judgment directed 
on the verdict upon payment of jury fee. 
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O. C. OF LEBANON COUNTY. 
Estate of William Becker, Deceased. 

Decedenfs estate- Trustee and cestuis 
que trustent — Use of trust funds for 
improvement of individual real estate 
— Preference of oestuis que trustent 
over general creditors of decedent. 

As against a judgment ci-editor or mortgagee 
for value without notice, it is clear that the 
cestuis que trustent would not have preference in 
the distribution of a fund realized from an 
Orphans' Court sale of real estate, although it 
were shown that decedent, the trustee, had 
used the trust funds for the improvement of his 
real estate. 

The cestuis que trustent^ however, would have 
preference over general creditors of decedent in 
such distribution. 

As between the estate of a deceased tmstee 
and his cestuis que trustent^ the rule is plain that 
a trust fund may be followed through any 
number of changes, as long as it can be identi- 
fied. 

Exceptions to auditor's report. 

Grant Weidman, '] 

John Benson, \ n , . 

C.M.Zerbe, \ f^^ <^'«^^ants. 

L. F. Hauck, J 

March 19, 1883. Opinion by McPher- 
son, A. L. J. 

The contest here is between the general 
creditors of William Becker, deceased, and 
certain persons for whom he was trustee ; 
and the fund in controversy arises from 
the sale by order of tlie Orphans' Court of 
a house and lot of ground, the title to 
which Becker held in his individual name. 

The cestuis que trustent claim the pro- 
ceeds in full, alleging that the property 
was purchased or improved with trust 
funds, and the general creditors deny their 
right to more than a proportionate share, 
alleging that the lot was purchased with 
the individual money of Becker, although 
it may have afterwards been improved 
with the money of the cestuis que trustent. 

We agree with the auditor, that the evi- 
dence does not establish the j^ur chase by 
Becker with trust funds, although his in- 
tention when the purchase was made, was 
afterwards to put the trust money "into 



the property;" and if the controversy de- 
pended on this disputed fact, we would be 
obliged to overrule the exceptions, but in 
the view we take of it, it depends upon 
another consideration mainly, viz.: the 
character of the contending parties, or in 
other words, the standing of the general 
creditors in this proceeding. 

It is not denied that $3,500 belonging 
to the exceptants was used in building the 
house, and the condition of affairs, there- 
fore, is this : Becker used his own money 
in the purchase of a lot, taking the deed 
in his own name, and intending to build a 
house thereon with the trust funds, a pur- 
pose which was afterwards carried out, so 
far at least the $3,500 originally lent to 
Leinbach is concerned. Now as against 
a bona fide purchaser or mortgagee for 
value without notice, it is clear that the 
cestuis que trustent would have no stand- 
ing, and the case of Cross and CrauWs Ap- 
peal^ 1 Out. 471, extends this protection 
to the judgment creditors of the trustee. 
In that case, the trustee was alive and had 
made an assignment for the benefit of credi- 
toi^, having previously used trust moneys 
in his hands, for the improvement of his 
individual real estate, and it was held that 
creditors holding judgments at die time of 
the assignment, were entitled to be paid in 
preference to the cestuis que trustent. 

Is the case before us within that prin- 
ciple ? If the debts of the general cred- 
itors had been liens on Becker's real estate 
in his lifetime, as the judgments were be- 
fore the assignments in the case cited, the 
answer as it seems to us must have been 
in the affirmative, but if thi^ contest had 
arisen while Becker was alive, we know of 
no decision which would have allowed his 
general creditors to participate in the pro- 
ceeds of this real estate, and certainly not 
in any event until the cestuis que trustent 
had been paid in full. Suppose a bill had 
been filed to declare and enforce the trust, 
and the facts proved here had been estab- 
lished, would the general creditors have 
had any interest in the controversy, or 
have been allowed to share in the fund in 
case the decree had directed the property 
to be sold ? We think they would have 
had no standing, and it seems to follow 
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that they have no standing now. For the 
death of Becker, like the assignment in 
Cro99 aitd Gault's Appeal^ fixed the rights 
of creditors a$ of that time, and as the ex- 
ceptants were then entitled to priority, 
they are entitled to priority still. Before 
Becker's death, the general creditors had 
no lien on his real estate ; their lien came 
into existence by force of the statute the 
moment he died ; but we do not think their 
rights were thereby enlarged as against 
the cestuis que trustent, so as to enable 
the former to assert a claim which before 
his death did not even exist. We are, 
therefore, of opinion that the distribution, 
as reported by the auditor, must be cor- 
rected. 

Upon what principle is this correction to 
be made ? Holding as stated above that, 
as to this house and lot the first question 
is one to be determined between the trus- 
tee and the exceptants alone without refer- 
ence to the general creditors, the rule is 
plain that as between them a trust fund 
may be followed through any number of 
changes as long as it can be identified. 
The evidence here enables us without dif- 
ficulty to say, that $3,500 belonging to 
Edward Becker, Celinda Erb and Thomas 
J. Shaak, was used by the trustee in the 
manner described, and although he paid 
$400 of his own money upon the property 
which produced the fund for distribution, 
yet neither could he claim nor can his es- 
tate now claim, repayment of that sum or 
any part of it until the exceptants are re- 
imbursed. The property in question only 
sold for $2,800, and we therefore direct 
this sum, after deducting therefrom its pro- 
per share of the expense of distribution, to 
be awarded to the cestuis que ti'ustent in 
proportion fixed by the report. 

It is only just to the learned auditor to 
say that the view above taken does not 
seem to have been brought to his atten- 
tion. The parties treated the case before 
him and before the court as if the primary 
question was one of a resulting trust aris- 
ing from payment of purchase money, and 
as if the rights of the exceptants depended 
mainly, if not wholly, upon whether in fact 
such a purchase was made. It has seemed 
to us that the principles, which govern a 



contest between trustee and cestui que 
trust when trust funds have been misap- 
plied in other ways than by such a pur- 
chase, and when the contest is between 
them alone, are the proper ones for applica- 
tion, and if we are wrong in this we can be 
easily let right on appeal. 

Report recommitted to the auditor for 
correction. 

When the above opinion was delivered, 
it was objected by counsel for Shaak and 
Becker that the money of Celinda Erb had 
not been traced into the fund, and we were 
asked to modify the order of recommittal. 
Upon this point, we had accepted as a fact 
the finding of the auditor that " Wm. 
Becker, deceased, had loaned to Rev. T. 
P. Leinbach the sum of $3,500 of the 
trust rnoueyj^ and overlooked what was 
probably in his mind when these words 
were written and was no doubt stated on 
the argument, viz.: that the claim of Celin- 
da Erb had been withdrawn by the counsel 
who then presented her claim. Her pres- 
ent counsel, Mr. Benson, however, asserts 
her right to participate with the other res- 
tuts que trustentj and to avoid a possible 
injustice we will enlarge the order as fol- 
lows: 

The report is recommitted for these pur- 
poses : ^ 

1. To determine whether any money 
belonging to Celinda Erb was used in the 
building of the house, on which point fur- 
ther testimony may be received; and, 

2. After finding this fact, to distribute 
the fund in accordance with this opinion. 

Report to be made as speedily as possi^ 
ble. 



(). C. OF SNYDER COUNTY. 
Bitner's Estate. 

Evidence — Competency of witnesses — 
Guardian and loard — Acts of March 
27, 1865; April 15 y 1869; ^ April 9, 
1870; and May 11, 1881. 

Guardian and ward are incompetent to 
testify against each other at common law or 
under the statutes. 

The Act of 1865 does not render a guardian a 
competent witness against his ward. 

The Act of 1869 expressly excludes a guardian 
from testifying against his ward. 
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The Act of 1871, as amended by the Act of 
1881, does not render guardian and ward com- 
petent to testify for and against each other, 
even as to transactions occurring between them- 
selves. 

The Act of 1870 and 1881, applies to cases 
only where the estate of a decedent, through a 
legal representative, is a party to the record. 

Rutherford's Estate, fi If. Is. C, pS, dissented 
from. 

Exceptions to the report of the auditor 
in the matter of the citation against Daniel 
S. Boyer, guardian of Elraira Sechrist, nee 
Bitner. 

September 22, 1884. Opinion of the 
Court, by Bucher, V, J. 

This controversy arises in this way : The 
complainant alleged that the respondent 
was her guardian ; that she was en- 
titled to a legacy under the will of John 
Bitner, deceased, of $200, which the re- 
spondent received, and cited him to file an 
account. lie answered the citation^ ad- 
mitting the guardianship, but denied that 
he had received the two hundred dollars, 
or any other sum of money belonging to 
his ward. An auditor was api)ointed to 
take the evidence and report a decree. 
He made his report, to which numerous 
errors have been assigned. Grouped to- 
gether, they assign for errors the admis- 
sion of the guardian as a witness, and the re- 
fusal to find that the guardian b^d in hand 
$200 belonging to the ward. The com- 
plainant gave evidence of the admission of 
the guardian that he had received a legacy 
of $200 belonging to her by exhibiting the 
account of George Bitner, executor of John 
Bitner, deceased, filed in the Orphans' 
Court, and which was stated in the hand- 
writing of the guardian himself, in which 
the executor prayed credit for $200 paid 
the guardian on behalf of the ward, who 
was a legatee under the will of John Bitner, 
deceased. The item was credit number 
48 in the account, and read thus: "By 
amount paid D. S. Boyer, guardian of El- 
mira Bitner, as per the last will and testa- 
ment of John Bitner, deceased, $200." 
Here was a solemn written admission of 
the guardian, in his own handwriting, that 
he had received this money. This un- 
deniably made out ;i j/ri/ua fane case. 
The guardian then ottered himselt' as a 
witne^o in las own behalf to testify that he 



did not receive the money, and was ac- 
cepted, although his competency was as- 
sailed on the ground of interest. George 
Bitner, the executor, who claimed ^e 
credit in the account (it having been stated 
for him by the guardian) was dead. 

The witness was clearly incompetent at 
common law, and, if admissible at all, it 
must be by virtue of some statute which 
emancipates him. The auditor admitted 
liim upon the ground that he had no inter- 
est, relying upon the Act of the 27th of 
March, 1865 ; Richter V8, Cummings, 10 
Smith, 441, and kindred cases. The Act 
declares that " in all trials and judicial pro- 
ceedings an executor, administrator, trus- 
tee or other person acting in a fiduciary or 
representative character, although a party 
to the proceeding, not having any interest 
in the subject matter of controversy, may 
be examined as a witness, and the right to 
claim compensation shall not be deemed 
or taken to be an interest disqualifying 
such person from being examined as any 
other witness.'' The objection to the wit- 
ness was, that, although a trustee, he was 
directly interested in the proceeding to the 
extent of $200 and the costs. The pro- 
ceeding was directed against him, and the 
very statute that the auditor relied upon to 
make him competent declared, by its very 
terms, that he was incompetent if inter- 
ested in the subject matter in controversy. 
The auditor was wrong, then, in admitting 
him under this statute. He was incompe- 
tent under the Act of 1869, because it 
declares " that this act shall not apply to ac- 
tions by or against executors, administra- 
tors or guardians." It cannot be doubted 
that the word ^' actions " in the statute in- 
cludes the proceeding before us, though it 
is in the Orphans' Court, and arose by pe- 
tition and answer. The Supreme Court 
ruled in McBride's Appeal, 22 Smith, 481, 
that the word actions in this statute in- 
cludes all civil proceedings. This statute, 
then, did not emancipate the witness. 
Golden v$. Golden, 1 Outerbridge, 41 1 ; 15 
Norris, 381; 4 Outerbridge, 690. In 
Rutherford's Estate, 2 W. N. C, 498, the 
Orphans' Court of Philadelphia ruled that a 
ward was a competent witness to impeach 
the testimony of his guardian as to mat- 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



397 



ters contained in the account upon the 
ground that the Acts of April loth, 1869, 
and of April 9th, 1870, should be read to- 
gether, and the latter considered as an 
enabling statute, and the intention of the 
legislature was to enable all persons who 
are parties in life and on the record to tes- 
tify. This Act of April 9th, 1870, as 
amended by the Act of May 11th, 1881, P. 
L. 1881, p. 20, reads thus : " In all actions, 
or civil proceedings, in any of the courts 
of this commonwealth brought by or 
against executors, administrators or guar- 
dians, or in actions where the assignor of 
the thing or contract in action may be 
dead, no interest or policy of law shall ex- 
clude any party or person from testifying 
to matters occurring since the death ot the 
person whose estate, through a legal repre- 
sentative, is a party to the record." It is 
manifest, from the language of this act, 
that it only allows interested parties to tes- 
tify to matters occurring since the death of 
the persons whose estate, through a legal 
representative, is a party to the record. 
Here the parties to the record are Elmira 
-•Sechrist, nee Bitner, and Daniel S. Boyer, 
her guardian. Neither the estate of John 
Bitner, deceased, nor that of his executor, 
George Bitner, deceased, are involved in 
the litigation. Can it be said in any true 
sense that because John Bitner, the testa- 
tor, who bequeathed the legacy to the 
ward, is dead, and the fund has reached 
the hands of the guardian through George 
Bitner, executor of John Bitner, deceased, 
that Boyer, the guardian, is a legal repre- 
sentative of the estate of John Bitner, de- 
ceased, in the proceeding before us ? The 
answer to this question must determine his 
competency. If he be the legal represen- 
tative of John Bituer's estate, he is a com- 
petent witness to testify that he did not 
receive the money, because John Bitner 
was dead at tiie time it was received, if re- 
ceived at all. The controversy has passed 
away from the estate of John Bitner, de- 
ceased, the testator, under whose will the 
complainant claims that she was entitled 
to a legacy which the respondent guardian, 
received. Neither the estate of John Bit- 
ner, deceased, nor the estate of his execu- 
tor, George Bitner, deceased, through a 



legal representative, is a parcy to the re- 
cord. Hence the Act of 1870, amended 
by the Act of 1881, does not render the 
guardian a competent witness. These 
acts only apply to facts occurring since the 
death of the decedent, and here the guar- 
dian, if allowed to testify, would prove 
facts that occurred before the death of 
George Bitner, the executor. George Bit- 
ner is dead, and these acts exclude the 
guardian from testifying to facts that oc- 
curred before his death. If the guardian 
can swear himself out of liability to his 
ward for the $200, how can the ward or 
her guardian swear the estate of George 
Bitner into it, for neither could testify in 
such action? If the guardian was per- 
mitted to testify that he did not receive the 
money from the dead executor of John Bit- 
ner, deceased, inequality would result, and 
the spirit of our statutes, as well as the 
very language would be violated. True, 
the ward is alive and can meet the guar- 
dian face to face, but the death of George 
Bitner, from whom he received the money, 
precludes him from testifying to transac- 
tions had with him in his lifetime. We 
hold, then, that it was an error to admit 
the guardian as a witness: first, because 
he was incompetent at common law ; 
second, because no statute can be shown 
which emancipates him. Neither the Act 
of 27th of March, 1865, nor the Act of 
15th of April, 1869, nor the Act of April 
9th, 1870, as amended by the Act of May 
lltb, 1881, qualified him as a witness. 
The language of the latter act is so plain 
that there is no room for judicial construc- 
tion. It declares that ^'no interest or 
policy of law shall exclude any party or 
person from testifying to matters occurring 
since the death of the person whose es- 
tate, through a legal representative, is a 
party to the record." "A legal represen- 
tative of a deceased person is one who is 
the administrator or executor of the estate 
of that person." (Weaver vb. Roth, Legal 
Intelligencer, xlv. No. 38, September 19th, 
1884.) In no sense can a guardian be 
called a legal representative of a dead 
man's estate. He is the legal representa- 
tive of the estate of a living person. He is 
therefore excepted, by the very language of 
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the act, from being a witness in a proceed- 
ing against himself. The only difiFerence 
between the act of 1870 and 1881, supra, 
is that the former only permitted a party to 
the record to testify to transactions occur- 
ring since the death of the person whose 
estate, etc. The mischief was that inter- 
ested parties beyond the record could not 
testify. The remedy for this was not for 
judicial construction so as to extend the act 
beyond the plain language found in it, but 
by a new legislative enactment, striking 
out of the old act the words "to the 
record," and adding, in the new act, the 
words " or person." So here, we say, that, 
whilst it is verv desirable that ffuardian and 
ward should be permitted to testify against 
each other as to transactions occurring be- 
tween themselves, yet we dare not per- 
mit this to be done until the legislative 
mandate so declares. To do so would not 
be judicial interpretation, but judicial legis- 
lation. We must, therefore, differ with the 
learned Orphans' Court of Philadelphia, 
which held that guardian and ward are 
competent witnesses against each other, 
even as to transactions which occurred 
between themselves. How that learned 
court could hold that the acts of 1869 and 
* 1870 permitted guardian and ward to tes- 
tify against each other when the plain lan- 
guage of the act of 1869 forbade it, and 
the act of 1870 had no reference to the 
competency of a guardian as a witness 
whatever, is to my mind inscrutable and 
past finding out. We hold, then, that it was 
an error to admit the guardian as a witness. 
The evidence of the guardian being elimi- 
nated from the record, it follows that the 
prima facie case made out by the com- 
plainant must stand. We therefore find that 
the guardian did receive $200 for his ward 
from George Bitner, executor of John Bit- 
ner, deceased. Even if the guardian were 
a competent witness, his evidence is not 
very satisfactory. True, he swears, that he 
did not receive the money, and, whilst we 
do not say that he did actually receive it, 
yet his explanation of the ugly fact that he 
admitted in writing that he had done so, 
fails to account satisfactorily for the ad- 
mission. His explanation is : *' The credit 
was put in because I believed that the 



amount of the estate would have to be 
shown some place and in some way." 
Praying a credit of $200 had no tendency 
to show the amount of the estate. The 
debtor side of the account did that. The 
credit side lessened it. If he had not been 
paid the money, how easy it would have 
been for him to have prayed a credit for the 
$200, retained by the executor under the 
will, for the ward, instead of saying that it 
had been paid to himself as guardian. The 
respondent then gave evidence that excep- 
tions were filed to the account of George 
Bitner, executor of John Bitner, deceased, 
stated by the guardian, in which the credit 
for the $200, paid the guardian, was thus 
assailed; that John P. Cronimiller, Esq., 
was appointed auditor to report on the ex- 
ceptions ; that he made a report in which 
he said that the will of John Bitner, de- 
ceased, inter aJia^ provided as follows: 
"Second. I give and bequeath to my 
grand-daughter, Elmira, daughter of Geo. 
Bitner, the sum of $200 to be paid by my 
executor as soon as she arrives at the age 
of twentv-one vears." There was no ne- 
cessity for the appointment of a gxiardian 
for claimant, for the legacy was not payable 
until she attained her majority, when she 
would be competent to receive it herself. 
The auditor further found that no interest 
was due upon the legacy, as there was 
nothing to indicate that the legatee was in 
destitute circumstances, nor that the testa- 
tor stood in loco parentis toward her. He 
further found that the credit of $200 should 
be stricken from the account, and that 
George Bitner, the executor, should retain 
this sura of $200 until the ward attains her 
majority when the corpus of the legacy 
should be paid to her, and the interest 
thereon to the heirs of John Bitner, de- 
ceased. This report of the auditor was 
confirmed absolutely. From this, the 
present auditor finds that the accountant 
was improperly appointed guardian by the 
Orphans' Court ; that the ward must look 
to the estate of George Bitner, deceased, 
for her legacy, and that, even if the exe- 
cutor did pay the money to the guardian, 
it was a voluntary payment, and cannot be 
recovered back. It will be observed from 
this statement that the auditor, on excep- 
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tions to the account of George Bitner, exe- 
cutor of John Bitner, deceased, did not find 
that the accountant had not paid the money 
to the guardian. He simply decided that 
if he had paid, it was unwarranted, and 
that he must retain the money until the 
ward attained her majority. If, after this 
report was confirmed, the guardian had 
paid back the money to the executor, all 
would have been well. There is no evi- 
dence that he did so, and we have the ad- 
mission of the guardian in writing that he 
received it. How did he receive it ? Evi- 
dently as guardian, and as such he became 
trustee for his ward, and is bound to ac- 
count to her for the money, even though 
it was wrongfully paid to him. A guardian 
and his sureties are responsible for the 
moneys which actually come into his hands 
as such, whether riglitfully or wrongfully. 
(Hughes' Accounts, 22 Pitts. L. J. 121.) 
lie received it for her use and not for his 
own, and cannot noAv shelter himself and 
avoid accounting for it under the plea that 
it was a voluntary payment. Such a prin- 
ciple would be against all equity. We 
have a case decided by our own Supreme 
Court which decides that a surety for a 
guardian is responsible for money received 
by the latter, although the Orphans' Court 
which appointed him had no jurisdiction 
over the minor, because he resided in 
another county. It follows, then, that the 
guardian having received $200 of the funds 
of his ward, must account to her for the 
same. The account in which the guardian 
admitted that he received it, gives no date ; 
but the account was exhibited in the Reg- 
ister's oflSce the 26th of April, 1873, and 
it is fair to say that the guai-dian received 
it then. 

And now, September 22, 1884, the ex- 
ceptions to the auditor's reports are sus- 
tained, and it is ordered, adjudged and de- 
creed that Daniel S. Boyer, guardian of 
Elmira Sechrist, nee Bitner, received, 
April 26, 1873, $200 belonging to her. 
And it is further ordered that he file an 
account in the Orphan's Court of his trust, 
at least thirty days prior to the next term, 
and that he pay the cost of audit. 

Chester Co. Reports. 
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Gehman ts. Erdman et al. 

Easements — Mills and dams — Right hy 
prescription — When presumed — Ex- 
tent of right. 

Where an easement is granted to be exercised 
within certahi limits, and the grantee openly 
exercises a privilege in excess of the limit con- 
tinuously and without interruption for twenty- 
one years under a a claim of right, the law pre- 
sumes a second grant superadded to the first 
covering the larger right. . 

If a defendant or those under him, before suit 
was brought, under a claim of right, openly, 
continuously and uninterniptedly maintained 
his dam, the breast wall or structure of which 
was at all times during that period of the same 
height, and the owner of the land, upon which 
the reservoir was located, was under no disa- 
bility, the law presumes a grant of the easement. 

The extent of the additional right must neces- 
sarily be defined according to the height of the 
structure which the defendant had erected in 
the stream. 

Error to the Common Pleas of Lehigh 
County. 

On the trial of the cause in the Court 
below the following facts appear: 

The plaintiffs, Erdman and Geisinger, 
owned a water-power grist mill located 
upon a creek. The defendant owned a 
mill on the same stream, a short distance 
below that of plaintiffs. The plaintiffs al- 
leged that the dam of the defendant forced 
water back upon their mill wheel impend- 
ing its operation. Both mills and the land 
connected therewith, were originally owned 
by one Romig, who, in 1818, conveyed 
the entire property to Christian and Peter 
Young, who made a partition, whereby 
Peter took in severalty, the upper mill and 
forty acres of land, and Christian the 
lower mill and the residue of the tract of 
land and the water course. In 1843 while 
one Burger, held the Peter Young tract 
and mill the lower mill-dam was destroyed 
by a freshet, but was rebuilt. 

The plaintiffs gave evidence to show 
that before the rebuilding Burger and 
Behringer agreed to be governed in their 
use of water by the same agreement which 
existed in parol between their predeces- 
sors in the title, the Y'oungs and to ascer- 
tain it, the Youngs, at their request, de- 
clared in writing that in 1818 it had been 
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agreed between them, that Christian, his 
heirs and assigns, should have the right 
" to raise the water * * * * l>j a dam of 
four inches over and above a certain rock 
lying across the tail race of Peter Young ; 
the said rock is a sand stone the upper sur- 
face of which resembles the roof of a house ; 
that is to say when both mills are stopped, 
it shall not exceed four inches." The writ- 
ing was duly recorded. The plaintiffs 
called witnesses to indentify the water 
mark and to show that the water was at 
times raised to a deptli of two inches or 
more over it and to show the injury result- 
ing therefrom in the operation of plain- 
tife' mill. The defendant called witnesses 
to show that another stone higher up the 
stream was the one meant in the agree- 
ment, and also to show that the dam was 
built in 1843, and since that time and for 
twenty-one years before the bringing of 
the action, the dam had been maintained in 
precisely the same form and to the same 
height it was at the time of bringing the 
action. The court charged the jury " that 
in considering whether the defendant ac- 
quired a right by prescription they should 
inquire whether at any time since 1848 
there had been twenty-one years at a 
stretch when the owners of the Gehman 
mill swelled the water higher than four 
inches above the stone adopted as the 
water mark, and that if they did not find 
evidence showing such fact, they should 
find that the title by prescription was not 
not established." 

Verdict and judgment for plaintiffs. The 
defendant took this writ of error, assigning 
for error inter alia the above mentioned 
instruction. (Tenth assignment of error.) 

R. E, Wright <f Sons^ for plaintiffs in 
error. 

e*^/. Erdwan, \ ^""^ defendants in error. 

Opinion by Clark, J. 

Even if the jury should find the lower 
rock to be the true water-mark according 
to the agreement, and that the defendant 
had the right under the agreement only to 
raise the water four inches above that rock, 
he might establish a legal presumption of a 
further grant, where an easement is granted 
to be exercised within certain limits, and 



the grantee openly exercises a privilege in 
excess of the limit continuously and with- 
out interruption for twenty-one years under 
a claim of right the law presumes a second 
grant superadded to the first covering the 
larger right. The grant of the privilege to 
raise the water four inches over a certain 
mark is in no way inconsistent with a pre- 
sumption which may properly arise of a fur- 
ther grant to raise the water to a higher level. 

In the instruction of the court we think 
there was error. If the defendant or those 
under him before suit was brought under a 
claim vf right openly, continuously and un- 
interruptedly maintained his dam, the 
breast wall or structure of which was at all 
times during that period of the same height, 
whilst the owner and possessor of the lands 
upon which the reservoir and race were 
located was under no disability to resist its 
use, the law will presume a grant of the 
easement, the extent of which is to be 
measured not by the actual or average 
depth of the water at any given point, but 
by the nature and extent of the obstruction 
itself. The depth of the water even in such 
a basin is necessarily inconstant and variable, 
but the height of the dam structure is fixed 
and certain, and readily ascertainable. 

The defendant's rights under the agree- 
ment of 1843, are doubtless to be deter- 
mined by the depth of the water on the 
rock, as that is the provision of his con- 
tract ; but his right as to the further ease- 
ment, if any existed, was to obstruct the 
current and raise the water according to the 
height of the structure which he had 
erected in the stream. The extent of the 
right must necessarily be thus defined; 
the changing conditions of the stream from 
rain and drought, breaking the continuity 
of the use, would render the acquisition of 
an easement of this character, by legal pre- 
sumption of previous grant, impossible. 
We express no opinion as to the force or 
weight of the evidence on this point. 
That is a matter for the jury. It is our 
duty to determine whether that question 
was fairly presented for their considera- 
tion. Tlie tenth assignment of error is 
therefore sustained. 

Judgment reversed, and a venire facia9 
de novo awarded. 
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C. p. OF DELAWARE COUNTY. 
Gibbins vs. Cutler. 
Exemption from Execution — When claim 
is too late. 

A claim of exemption, made after a Hale in 
proceedings on a mortgage, is too late as against 
a jndgment creditor claiming the balance of the 
fund. 

The claim roust be made before the sale, even 
though no execution has been issued on the 
judgment 

Exceptions to report of W. S. Sykes, 
Esq., Auditor. 

The defendant, being the owner of real 
estate mortgaged to the above plaintiff, 
confessed a judgment to D. B. Fuller & 
Co., and then made an assignment for the 
benefit of creditors. The real estate was 
sold under a ««. fa. upon the mortgage, 
the proceeds of the sale being more than 
sufficient to satisfy the mortgage as against 
the judgment creditor's claim. On this 
surplus the defendant, after the sale, en- 
tered a claim for bis exemption. 

The auditor appointed to distribute the 
balance of the fund, reported that the 
claim for exemption was made too late, 
that the defendant had no right to his ex- 
emption in any event, and the fund was 
accordingly awarded to the judgment cred- 
itors. 

To this defendant excepted. 

Gamett Pendleton, for the exceptions. 

It is admitted that as against the mort- 
gage the claim for exemption could not be 
allowed, whether made before or after the 
sale ; and as there was no execution except 
the one on the mortgage, the claim for ex- 
emption, made after the sale, is good as 
against all other claimants on the fund. 
No laches can in this case be imputed to 
the defendant. 

Quinn's Appeal, 5 Nor., 447. 



Bower's Appeal, 18 P. F. S., 120. 

Hill vs. Johnston, 5 C, 364. 

The delay in making the claim has in no 
way injured the judgment creditor. He 
has been put to no expense or vexatious 
delay. 

See Neff's Appeal, 21 Pa. St. R., 247. 

The assignor did not lose his right to 
exemption by his assignment. The exemp- 
tion was claimed under a /. fa. issued by 
these judgment creditors, and was allowed 
without objection by them. 

John B. Hinkson, contra. 
November 10, 1884. Opinion by Clay- 
ton, P. J. 

The defendant's real estate was sold un- 
der proceedings upon a mortgage. The 
property brought more than enough to pay 
tiie mortgage debt. No notice was ^ven 
by the defendant before the sheriff's sale 
of his claim for his exemption. After the 
sale, and belore the distribution, he gave 
notice of his claim. The auditor holds 
that the notice was too late, and has 
awarded the balance of the fund, after the 
payment of the mortgage debt, to the next 
lien creditor. To this the debtor excepts, 
and this is the only question necessary to 
be reviewed. 

The auditor is undoubtedly correct. The 
law requires the debtor to give notice of 
his claim at the earliest moment. The 
debtor's right to exemption, where the pro- 
ceeding is upon a mortgage, is based upon 
a liberal construction of the law in his 
favor. The letter of the law does not give 
it to him. He must certainly comply with 
the requirements which have been held to 
be necessary in proceedings upon a judg- 
ment. The same reason for requiring no- 
tice to be given before the sale, in process 
upon a judgment, applies to process upon 
a mortgage. Such notice is necessary to 
enable purchasers, being judgment credi- 
tors, to regulate their bids. No lien cred- 
itor can protect his claim without knowing 
what is ahead of it, and until the debtor 
gives notice, it is impossible to know 
whether he will claim his exemption or 
not. This is a sufficient reason for requir- 
ing the notice to be given, at least before 
the sale. In Hill vs. Johnson the court 
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say that any less notice would be insuffi- 
cient. 

Tliere is no difficulty in preparing a 
proper form of notice in such cases. The 
notice should state that the debtor will 
claim his exemption from the proceeds af- 
ter the payment of the mortgage debt. 
This will be sufficient to wani all lien cred- 
itors to regulate their bids so as to protect 
their claims. The exceptions are dismissed, 
and the report of the auditor is confirmed. 
Distribution awarded according to the au- 
ditor's report. 



§r^Jf»ns' §attrt 



O. C. OF LEBANON C OUNTY. 
Estate of William Becker, deceased. 

Decedent^ s Estate — Distribution — Trus- 
tee and Cestuis que Trustent — Trust 
Funds folloioed — Declarations of Trus- 
tee — Presumption of Latv — Evidence, 

If money belonging to cestuis que trustent Q^^ine 
into the hands of their trustee undivided, and a 
portion of it was used by the tinastee for the 
improvement of his individual real estate, the 
presumption is that the portion he used be- 
longed to all, although his declarations were 
that such portion belonged to two only of the 
beneficiaries. 

To overcome the presumption that the portion 
he used belonged to all, there must be some evi- 
dence of a division, distinct and separate from 
his declarations. 

Exceptions to second report of auditor. 

For opinion of the court on exceptions to 
the first report of auditor in this estate, 
see preceding number of Review, page 
394. 

April 4, 1884. Opinion by McPherson, 
A. L. J. 

The first and fifth exceptions were not 
pressed, and, upon the others, two questions 
arise : 1st. Was Mrs. Becker's testimony 
admissible; and 2d. is Mrs. Erb entitled to 
share in the distribution ? 

1. The first we need not determine, for, 
in our opinion, the conclusion reached by 
the auditor does not need the support of 
her testimony. We have therefore laid it 
entirely aside in considering the second 
question, and nothing further will be said 
about it. 



The right of Mrs. Erb to share in this 
fund could not be denied, if her father had 
made no declarations concerning the owner- 
sliip of the money used by him in building 
his house, and the question therefore is 
really this ; when a trustee has received 
money belonging to three cestuis que trus- 
tent, and has himself used a portion of 
it, are his declarations that such portion 
belonged to two only of the beneficiaries 
sufficient without more, to overcome the 
presumption diat the portion he used be- 
longed to all ? We think the answer must 
be, no. The power of such a trustee to 
divide the fund may be admitted: whether 
a division was in fact made, and whether 
it has been proved, depend upon 
the circumstances and the evidence of each 
case ; but we think it can not be enough in 
any ca^se to prove merely the statements of 
trustee. If in fact he did divide the fund 
so that each share became distinct and 
separate, there would usually be evidence 
of some kind of such a proceeding: here 
there is no evidence of division except as 
it may be inferred from the declarations of 
the trustee. The money came into his 
hands undivided and*, presumably, it 
would so remain. The evidence does not 
overcome this presumption, and we agree 
with the auditor's finding of fact *' that the 
trust money loaned to Leinbach and paid 
back by Leinbach to Becker and used by 
him in the building of the house at Rich- 
land, belonged to all of the cestuis que 
trustent^ viz : Edward Becker, Thomas J. 
Shaak, and Celinda Erb." 

The report is confirmed, and distribution 
decreed in accordance therewith. 



ftt^r^m^ ^PMiL 



Piolett vs. Simmons. 

Negligence — Streets — Rights of property/ 
owners to leave obstruction on highways 
temporarily for special purposes. 

Plaintiff, on Sunday, was driving along the 
public road ; his horse became frightened at a 
barrel and truck lying along the side of the 
road, which had been used by defendants for 
whitowashinjx their fence : the horse reared. 
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plunged a few steps forward, fell to the ground 
and instantly died. In falling, be upset the car- 
riage, which fell upon the plaiutitt and caused 
the iiyuries for which he brought this suit. 

Ileldy That unless tliere was something of an 
unusual or extraordinary character in the struc- 
ture and appearance of the whitewashing ap- 
paratus, which would naturally tend to frighten 
horses of ordinary gentleness and training, it 
was not negligence to use it, and its reasonable 
use for no longer time than was fairly required 
along the highway in whitewashing defendant's 
fences, would not subject the defendant to 
liability, even though some horses might take 
fright at seeing it. 

Error to the Court of Common Pleas of 
Bradford county. 

October 6th, 1884. Opinion by Green, 
J. 

The injury for which the present action 
was brought was occasioned in a peculiar 
and unusual manner. The plaintiff and 
another were riding in a carriage along a 
public road in the open country, at about 
eight o'clock in the evening of a day in 
the month of July, when suddenly the 
horse drawing the carriage reared, plunged 
a few steps forward, fell to the ground 
on the side of tlie road and instantly 
died. In falling he upset the carriage, 
which fell upon the plaintiff and caused 
the injuries for which the suit is brought. 
The falling and death of the horse caused 
the overthrow of the carriage; but what 
was it that caused the falling and death of 
the horse ? This is, perhaps, the true 
problem of the controversy, but the cause 
does not seem to have been tried with 
much reference to its solution. There was 
an object standing by the side of the road 
and quite near to the beaten track, at the 
place where the horse fell, and it seems to 
have been assumed that the horse took 
fright at the sight of this object, and this 
caused him to rear and fall and die. But 
this is an unsatisfactory theory. We do 
not know whether horses ever die from 
mere fright; no evidence on the subject 
was received. Some testimony was offered 
by the defendant to the effect that the 
horse could not have died of fright, and 
that his death was due to some other 
cause, but it was rejected by the learned 
court below, and that rejection constitutes 
the substance of several assignments of 
error. No j ost mortem oxaminntion of 



the horse was made, and the cause of jus- 
tice was thus deprived of what might have 
proved to be a most important aid in the 
determination of the catastrophe. No ex- 
perts in farriery were examined, no veteri- 
nary or other medical authorities were in- 
voked, and the case is really barren of 
testimony from which a satisfactory theory 
of the animal's death may be derived. It 
is notorious that horses, like human beings, 
die suddenly, and of similar diseases. 
Indeed, one of the medical witnesses testi- 
fied to that effect in this case. If there 
were facts which indicated that this horse 
died from some sudden attack of disease, 
or opinions of intelligent witnesses to that 
effect, based upon facts observed by them- 
selves, we think they should have been re- 
ceived in evidence. We think that both 
the witnesses, Dougherty and Ferguson, 
gave evidence which sufficiently qualified 
them to answer the questions proposed to 
them, but which were rejected. Dougherty 
had had much experience with horses for 
twenty years, had owned quite a number, 
owned five at the time he was examined ; 
he had seen this horse shortly before his 
death — the same afternoon — and had ob- 
served and described his condition. Saw 
him immediately after his death. Saw 
the object which was supposed to have 
frightened the horse, and testified as to 
whether it was calculated to frighten 
horses. In view of all this we think the 
questions proposed to be put to him 
should have been allowed ; the first one 
for the reasons above indicated, and the 
second for the reason hereafter stated. 

Ferguson was a blacksmith ; had shod 
horses of many different kinds for over 
fifty years ; had always handled horses 
" since he was big enough ;" had seen 
horses frightened frequently. It was 
offered to prove by him that he had seen 
horses fall and thrown to the ground 
many times, and then to inquire whether 
the mere fall of this horse could have 
killed him, having reference to the ground 
where he fell, the witness having seen it. 
We think he was sufficiently qualified to 
answer this question, and his opinion 
should have been received ; and also on 
the subject whether a horse could hp.ve 
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been frightened to death by the object at 
which this horse was supposed to have 
taken fright. Had the horse run away, 
and J^in that manner upset the carriage, 
there would have been more force in the 
objections to this testimony. But such 
was not the fact. He died instantly, and 
the cause which produced his death proba- 
bly occasioned his Call, and it was the 
fall that upset the carriage. Now the 
actual physical fact or condition which 
produced his death cannot be known, and 
the moral condition, so to speak, is a 
mere matter of theory, which requires 
illustration by the opinions of persons 
having experience in such matters. For 
these reasons we sustain the fourth, sev- 
enth and eighth assignments of error. 

Another question arose on the trial 
which is presented in several assignments. 
It relates to the character and qualities of 
the horse, against whose fright precau- 
tions are required. It was contended by 
the defendant that the animal should be 
an ordinarily quiet and well-broken horse. 
This was denied by the plaintiff, who 
contended that an object should be such 
as would not frighten any kind of horses, 
whether quiet and well-broken, or skittish 
and shy. The court adopted the latter 
view, and refused to allow the defendant 
to inquire whether the object in this case 
was calculated to frighten an ordinarily 
quiet and well-broken and road-worthy 
horse. Tlie same idea was embodied in 
the answers to points, and in the general 
charge, where the thought was expressed 
in the more comprehensive form, that, if 
the object was calculated to frighten 
horses, without any qualification as to 
their disposition, it would be negligence 
to expose it to view. In this we think 
there was error There is a certain right 
of property-owners, which we will discuss 
presently, to leave objects on or along a 
highway in front of their premises tempo- 
rarily, and for special purposes, and when 
that right exists it is of equal grade before 
the law with the right of travelers to jour- 
ney in the highway. Hence, in such cases 
the obligations of each class to the other 
are equal, and not superior the one to the 
other, each is bound to ordinary care to- 



wards the other in the exercise of their 
respective rights, but not to care which is 
extraordinary. In the more particular 
application of this doctrine to a case like 
the present, we think the correct rule is 
that a property owner who has a lawful 
right to expose an object on or along a 
public highway within view of passing 
horses, for a temporary purpose, is bound 
only to take care that it shall not be calcu- 
lated to frighten ordinary gentle and well- 
trained horses. And this seems to be the 
tenor of the authorities in the cases in 
which there has been a judicial expressioii 
on the subject. Thus, in the case of Mal- 
lory V8. Griffey, 4 Nor. 275, which was an 
action to recover damages resulting from 
the fright of a horse occasioned by a large 
stone along the highway, our brother, 
Sterrett, said : " It was claimed that the 
stone was an object calculated to frighten 
an ordinarily qiiiet and well-trained horse, 
and that the defendant was chargeable 
with negligence in leaving it in the high- 
way. This presented a question of fact 
which was properly submitted to the jury, 
with the instruction that the plaintiflfe 
could not recover unless they found from 
the evidence that a stone or rock, such as 
was placed in or near the road by the 
defendant, was in and of itself an object 
calculated to frighten an ordinarily quiet 
and well-broken horse." 

In Morse vs. Riciimond, 41 Ver. 435, it 
was held that a town is liable for such 
accidents by fright as are the natural 
result of its neglect to remove any object 
of frightful appearance so remaining de- 
posited on the margin as to render the 
whole road unsafe for travel with horses 
of ordinary gentleness. 

In Foshay vs. Glen Haven, 25 Wis., 288, 
the court said : " We adopt upon this 
subject the rule adopted by the Supreme 
Courts of Vermont, New Hampshire and 
Connecticut, that objects within the limits 
of a highway naturally calculated to 
frighten horses of ordinary gentleness, 
may constitute such defect in the way as 
to render the town liable, even so removed 
from the traveled path as to avoid all 
danger of collision." 

In Rynv«. Norwich, 39 Conn. 376, Car- 
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penter, J., said: "In conclusion we are 
satisfied that the law is and ought to be 
80 that the objects within the limits of a 
highway, which in their nature are calcu- 
lated to frighten horses of ordinary gentle- 
ness, may be nuisances, which make the 
highway defective within the meaning of 
the statute." 

In Card v». City of Ellsworth, 65 Me. 
574, the court said : " How far, if at all, 
the court would be inclined to admit the 
doctrine adopted in this discussion beyond 
the facts now before us, we cannot now 
decide ; but in no case like this can a 
liability of the town exist, unless the 
object of fright presents an appearance 
that would be likely to frighten ordinary 
h<M^es, nor unless the appearance of the 
object is such that it should be expected 
by the town that it naturally might have 
that effect, nor unless the horse was at 
least an ordinarily kind, gentle and safe 
animal, and well-broken for traveling upon 
our public roads." 

The rule is stated in the same way in 
the cases cited by the defendant in error. 
Thus, in Bartlett vs, Hooksett, 48 New 
Ilamp. 18, Smith, J., says: "But if ob- 
jects are suifered to remain (except for 
the most temporary purposes), resting 
upon one spot, or confined within any 
particular space within the highway, and 
are of such shape or character as to be 
manifestly likely to frighten horses of 
ordinary gentleness, injuries caused by 
the fright thus occasioned may properly 
be said to happen by reason of the obstruc- 
tion or insufliciency of the highway, unless 
the person placing or continuing those 
objects upon the highway, was, in so do- 
ing, making such use of the highway as 
was, under all the circumstances, reasona- 
ble and proper." 

To the same effect are Young vs. New 
Haven, 39 Conn. 435: Dimock vs. Shef- 
field, 30 Conn. 129. 

It seems to us it would be diflScult to 
state a rational rule on this subject, unless 
it is accompanied with this limitation. 
For if persons are bound to guard against 
frightening skittish, vicious, timid and 
easily-frightened horses, it will not be 
possible to state any limit of precaution 



which will be a protection against liability. 
The reason is that there is nothing as to 
which it can be definitely said that such 
horses will not frighten. On this subject 
the language of our brother Paxson, in 
the recent case of the Pittsburg Southern 
Railway Co. vs. Taylor, 41 Leg. Intell. 
84, is particularly apposite. He said: 
"The frightening of a horse is a thing 
that cannot be anticipated, and is governed 
by no known rules. In many instances a 
spirited road horse will pass in safety an 
obstruction that a quiet farm horse will 
scare at ; a leaf, a piece of paper, a lady's 
shawl fluttering in the wind, a stone or a 
stump by the wayside, will sometimes 
alarm even a quiet horse. I may mention, 
by way of illustration, that the severest 
fright I ever knew a horse to feel was 
caused by the sunlight shining in through 
the windows of a bridge upon the floor." 
If a farmer may not have a barrel of cider, 
a bag of potatoes, a horse power, a wheel- 
barrow or a wagon standing on his own 
premises bv the side of a highway, except 
at the risk of having his whole estate 
swept away in an action for damages 
occasioned by the fright of an unruly 
horse, the vocation of agriculture will be- 
come perilous indeed. These views lead 
us to the conclusion that the court below 
was in error in its treatment of this sub- 
ject, and we therefore sustain the first, 
third, fifth, sixth, eleventh, twelfth, four- 
teenth and fifteenth assignments. 

We see no objection to allowing proof 
of specific cases of fright at this particular 
object, and therefore do not sustain the 
second assignment. 

Another subject of complaint by the 
defendant is the restrained and limited 
manner of defining the defendants' rights 
adopted by the court, and their subordina- 
tion, when stated, as rights of inferior 
grade to those of the traveling public, 
and therefore to those of the plaintiflF. 
The defendants are farmers ; they own a 
considerable body of land lying on both 
sides of the public road at the place 
where the accident happened. For some 
time before and after the accident they 
were engaged in whitewashing their fences, 
extending a considerable distance along 
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the road. The road at this place ^vas up- 
wards of forty-five feet in width, the road- 
bed actually traveled being twenty-two 
feet wide. The distance from the track 
to the fence on the south side was 13 J 
feet, and in this space there was a slope 
downwards of 2 9-1 0th feet, a little 
steeper near the road than for the remain- 
der of the distance. The surface of the 
road and slope was composed of small 
gravel; next the fence was a raised foot- 
path about 4J feet wide, and next to the 
path was a ditch 4 feet wide and 4-lOths 
of a foot below the traveled track. In 
this ditch stood a small truck on wheels, 
about 2i by 3 feet, the wheels being 12 to 
14 inches high, and on the truck was a 
small barrel, about 15 inches in diameter 
and 2 feet 3 inches high ; a pole or stick 
projected above it, the height of which 
above the barrel is differently stated by 
the witnesses from a few inches to 2 or 3 
feet, and a small piece of carpet covered 
the pole and barrel. The outside of the 
barrel was streaked with lime, and the 
barrel itself contained the lime with which 
the whitewashing was done. This is the 
object which, it is claimed for the plaintiff, 
caused the horse to frighten, and thereby 
produced his fall and death. It was moved 
along the road as the work progressed, 
and was left standing in the ditch from 
Saturday night to Monday morning, cover- 
ing the Sunday when the accident»occurred, 
partly filled with lime prepared for use. 
The learned court did instruct the jury, 
that the defendants had the light to use 
any part of the highway for the purpose 
of building and improving their fence, 
provided they did not interfere with the 
rights of travelers, and that if the lime 
tub was calculated to frighten horses, it 
would be negligence to use it, because all 
citizens had a right to pass without having 
their horses frightened by any obstruction 
placed on the highway. The learned 
judge also said, that the public had a right 
to travel over every part of the highway ; 
that everything between the fences was 
highway, and the public had the right to 
use any part of it they saw fit. It seems 
to us this is not a sufficiently precise desig- 
nation of the relative ri^^iits of the prop- 



erty owners and the public. As we under- 
j stand the law, there is an absolute right in 
, a property owner to use a portion of the 
: public highway for certain purposes for a 
temporary period, and in a reasonable 
manner, and this right may be exercised 
in derogation of the right of the traveling 
public. Thus in 2 Dill, on Mun. Corp., 
§ 581, the writer says: "We have here- 
tofore shown that the primary purpose of a 
street is for passage and travel, and that 
unauthorized and illegal obstructions to its 
free use come within the legal notion of a 
nuisance. But it is not every obstruction, 
irrespective of its character or purpose, 
that is illegal, even although not sanctioned 
by any express legislation or municipal 
authority. On the contrary, the right of 
the public to the free and unobstructed 
use of a street or way is subject to reason- 
able and necessary limitations. The car- 
riage and delivery of fuel, grain, goods, 
etc., are legitimate uses of a street, and 
may result in a temporary obstruction to 
the right of public transit. So the im- 
provement of the street or public highway 
itself may occasion impediments to its un- 
interrupted use by the public. And so of 
the improvement of adjoiniug lots by dig- 
ging cellars, by building, etc., this may 
occasion a reasonable necessity for using 
the street or sidewalk for the deposit of 
material. Temporary obstructions of this 
kind are not invasions of the public ease- 
ment, but simply incidents to or limitations 
of it. They can be justified only when 
and only so long as they are reasonably 
necessary." 

In the case of Commonwealth vs. Pass- 
more, 1 S. & R. 219, Tilghman, C. J., 
said : " No man has a right to throw wood 
or stones into the street at his pleasure. 
But, inasmuch as fuel is necessary, a man 
may throw wood into the street for the 
purpose of having it carried to his house, 
and it may lie there a reasonable time. 
So, because building is necessary, stones, 
bricks, lime, sand, and other materials, 
may be placed in the street, provided it 
be done in the most convenient manner." 
The foregoing case was an indictment for 
a nuisance where the (juestion was simply 
whether the obstruction in question was a 
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nuisance, but the case of Palmer vm, Sil- 
verthoni, S Cas. 05, was an action to re- 
cover daraai^jes for the broken le;^ of an 
ox, which had wandered among a parcel of 
building materials placed in front of his 
premises while erecting a building. Here 
a practical question of liability for dam- 
ages arose, and it was deter nined for the 
defendant, because although his materials 
were an obstruction to tlie street, they 
were lawfully there, and he was not re- 
sponsible if he left sufficient room for 
the travel of the street. The case of 
Commonwealth v^, Fassmore was cited 
and approved, and a similar case, from 
1 Denio, 524, wa^s quoted, in which the 
same doctrine was declared. Thompson, 
J., said, the necessity of the case was 
probably the foundation of the rule, " but 
the practice has become a custom of such 
long standing that it is regarded as law, 
and the right will not be defeated by an 
investigation into the necessity of so doing 
in any particular case. It is a right to be 
exercised under responsibility for all injury 
arising from an unreasonable or negligent 
use of it." 

In Mallory vs. Griffey, aupra^ which 
was an action for damages for an injury 
inflicted by a horse taking fright at a 
stone placed in the highway as a part of 
some building materials to be presently 
used, we affirmed the court below in 
charging that the defendant was not 
liable, although the horse took fright 
mierely because the stone was in the high- 
way. Mr. Justice Sterrett said : '' The 
jury were properly instructed that the 
defendant might place building material 
on a portion of the highway, and permit 
the same to remain there for a reasonable 
length of time for the purpose of erecting 
his bam on the line of the road, without, 
on that account alone, incurring liability 
for injuries sustained by persons passing 
along the road ; provided ample room was 
left for the free passage of vehicles and 
animals ; but he would be liable for in- 
juries occasioned by an unreasonable or 
negligent use of the highway." All this 
doctrine was repeated by the present 
Chief Justice, in the case of City of Alle- 
gheny VH, Zimmerman, 14 Nor. 287, who 



] further said : " But the riglit to partially 
; obstruct a street does not appear to be 
limited to a case of strict necessity, it may 
extend to purposes of convenience or orna- 
ment, provided it does not unreasonably 
interfere with public travel." The sub- 
stance of the doctrine is, that the mere 
! exercise of the right of obstruction for a 
lawful purpose imposes no liability to pay 
for daniaj^es resultinor therefrom. It must 
be an unreasonable or negligent exercise 
of the right in order to impose liability. 
To say that a man may lawfully deposit 
brick and lumber on ihe highway, in front 
of a lot on which he is erecting a building 
with those materials, and yet if their 
presence has a tendency to frighten horses, 
and some over-sensitive horse does take 
fright at them, and run away and cause 
damage, the person depositing the ma- 
terials is guilty of negligence, and shall 
pay the damage, is merely giving a right 
with one breath and taking it all away 
with another. In practical effect such a 
right would be no right at all. Any pile 
of bricks, stones, sand, Jumber, or other 
building material in a street, has a ten- 
dency to frighten horses, and in almost 
any community there could always be 
found some horses that would actually 
take fright at seehig them. But that 
circumstances alone will not take away 
the right to deposit them in such a place. 
There must be some abuse of the right, 
some unusual and extraordinary mode of 
arranging the material, such as will proba- 
bly produce fright with ordinarily gentle 
and well-trained horses before it can he 
fairly said liability arises. 

So in the present case. The defendants 
were whitewashing their fences — a per- 
fectly proper and legitimate thing to do. 
The fence extended along a great length 
of the public road, and the process of 
whitewashing necessarily occupied consid- 
able time. 

In this respect there does not seem to 
be anything unreasonable in the case. 
They used a small barrel to contain their 
material ; the whole size of the vessel and 
its supporting truck not exceeding 2J feet 
by 3 feet superficially, and 3 feet perpen- 
dicularly. It is difficult to see anything 
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unreasonable or negligent in using such 
an apparatus. It stood by the side of the 
traveled track, and made no encroachment 
upon it of any kind. It therefore did not 
obstruct the highway so as to interfere 
with the travel upon it. It seems to us 
the jury should have been told that unless 
there was something of an unusual and 
extraordinary character in the structure 
and appearance of this apparatus, which 
would naturally tend to frighten horses of 
ordinary gentleness and training, it was 
not negligence to use it, and its reasonable 
use for no longer time than was fairly re- 
quired along the highway in whitewashing 
the defendants' fences, would not subject 
the defendants to liability, even though 
some horses might or did take fright at 
seeing it. 

These views require us to sustain, as we 
do, the tenth, eleventh, twelfth, thirteenth, 
fourteenth, sixteenth, eighteenth, nine- 
teenth, twentieth and twenty-first assign- 
ments. We do not sustain the twenty - 
second, because it is of too limited a scope 
to cover all the conditions of liability ; nor 
the twenty-third, because the presence of 
the plaintiff on the road on Sunday is not 
a defence which can be set up by a private 
citizen against a possible liability if estab- 
lished by the other facts of the case: 
Moloney vs. Cook, 2 Cas. 342 ; Ranch vs, 
Lloyd, 7 Cas. 369. We sustain the ninth 
assignment, for the reason that evidence 
being admissible to show the frightening of 
particular horses at sight of this object, it 
is competent to show that those horses 
were not of ordinary gentleness and train- 
ing. 

Judgment reversed and venire f arias de 
novo awarded. 
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SUPREME COURT. 



Longenecker vs. Penna. B. B. Go. 

Ebrob to the Court of Common Pleas 
OF Chester County. 

Railroads — Negligence in giving tvarn- 
ing at crossings — Whether whistle or 



hell is sufficient y is for the jury — Pre- 
Hunvptions of no contributory negligence 
— How rebutted — Evidence of negli- 
ifenrv sufficient to support verdict — 
Cross examination of witnesses. 

In the absence of evidence to the con- 
trary, the presumption is that a party, be- 
fore crossing the railroad, has observed the 
precautions which the law prescribes. 

When circumstances surrounding an ac- 
cident are sufficient to warrant the infer- 
ence of contributory negligence, it is for 
the jury, and not the court, to say if these 
facts rebut the presumption. 

It IS a question for the jury, under the 
circumstances of each case, to say whether 
or not the omission of certain signals 
of warning for crossings is negligence on the 
part of a railroad company. 

Per Sterrett, J. — Under some circtftn- 
stances, the ringing of a bell may be a suffi- 
cient warning, but we have never held 
that it is a proper substitute for the steam 
whistle in the case of trains running at a 
high rate of speed over public crossings in 
rural districts. 

The testimony of a witness, who was 
near a crossing where an accident happened, 
was listening for a signal, and said he would 
have heard it if sounded, that no signal 
was sounded, together with that of other 
witnesses, who claimed to be in a position 
to hear, that they did not hear it, is suffi- 
cient evidence to support a verdict agiunst 
a railroad company for negligence. 

A witness wjis called to prove that it 
was the custom and rule of the railroad 
company not to blow a whistle on a certain 
section of the milroad. On cross examina- 
tion the witness was allowed to state the 
signals given at the time of the accident 
in suit. Heldy to be error. 

Evidence brought out by such a cross- 
examination must be treated as the defend- 
ant's evidence ; and it is error for the court, 
in such case, to order a non-suit on the 
ground that plantiff 's own witness testifies 
to matter constituting a good defence. 

Judgment reversed, and venire de novo 
awarded. 

2 Chester Co. Reports, 340. 
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C. p. OF LEBANON COUNTY. 
XJnion Oar Sprinff Co. vs. Lebanon Mann&o- 



* Spring Co. vs. La 
muring Oo. 



Practice — AmendmenU — Change of 
name of party — Rule to amend should 
he supported by affidavit. 

The court will permit the amendment of the 
name of a corporation plaintiff, upon the filing 
of an affidayit alleging mistake, and where the 
mistake is not denied. 

Rule to amend name of plaintiff. 

The facts appear by the opinion of the 
Court, filed February 25, 1884. 

McPherson, A. L. J. 

It is not alleged that the Union Car 
Spring Company is, in fact, a different cor- 
poration from the Union Car Spring Man- 
ufacturing Company, although it is said we 
must hold, legally, that the two names be- 
long to different companies. But names 
are descriptions of corporations as well as 
of persons, and mistakes may occur in one 
as readily as in the other. Certainly, the 
mere difiference in name would not author- 
ize us to hold that John Smith was a differ- 
ent person from John A. Smith, if it was 
alleged and not denied that the middle let- 
ter was omitted by mistake. The principle 
seems to us to be the same in the case of 
a corporation. In either case, there is a 
real plaintiff imperfectly described, and 
the object is, not to substitute a different 
person, but to complete his description. 
No question as to the statute of limitations 
arises, if this view is correct ; for the sum- 
mons was issued in time and by the proper 
plaintiff, although, as now appears, inaccu- 
rately described. 

It seems, however, that there is no affi- 
davit of mistake, and objection is made to 
this irregularity. It certainly is necessary 



to show in some way that a mistake has 
been made before the amendment can be 
allowed, and the better practice is to pre- 
sent an affidavit before the rule is granted. 
In this case, we will permit an affidavit, 
alleging the mistake and the identity of 
the corporations named as plaintiff, to be 
filed within twenty days from this date. 
Within twenty days after that period, the 
defendant may file counter-affidavits, if he 
desires, in which case we will determine 
what action should be taken. If defendant 
files no affidavit, the prothonotary will 
mark the rule absolute and the amendment 
allowed. 

Ches. Co. Reports. 



mtn 



O. C. OF LUZERNE COUNTY. 
Ackerman vs. Nachbar. 

Ejectment — Evidence — Mesne profits. 

1. The plaintiff's devisor went into possession 
under a deed from the Lehigh Coal and Naviga- 
tion Company — ^the said corporation not havmg 
title — and she and those claiming under her 
held the same for several years, when the de- 
fendant, without former possession, title, or 
color of title, intruded into the possession and 
enclosed the land with his adjoining premises 
by a fence. 

Held^ That the plaintiff was entitled to recover 
in ejectment. 

2. In estimating the fair I'ental or annual 
value of the premises, on a claim for mesne 
profits, the referee or a jury had a right to con- 
sider what was their value as a part necessary 
to the enjoyment of the larger premises, from 
which it was detached by the defendant's unau- 
thorized act. 

Exceptions to referee's report. 

June 23, 1884. Opinion by Rice, P. J. 

The referee has found as matters of fact 
that the land in controversy was within the 
purchase of Mrs. Silverstone — under whom 
the plaintifis claim by devise — from the 
Lehigh Coal and Navigation Company ; 
that, while the said corporation had no 
title, still she and those claiming under her 
took possession about the time of her pur- 
chase in 1872, and held the same until 
1877 ; that the defendant, without former 
possession, title, or color of title, then in- 
truded into the possession and enclosed 
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the land with his adjoining premises by a 
fence. 

These findings of fact are excepted to, 
but we cannot say that they have no evi- 
dence to support them, or that they are so 
clearly against the evidence as to justify 
the court in setting them aside. The de- 
fendant's first three exceptions are, there- 
fore, overruled. The general rules are 
that the plaintifi" in an action of ejectment 
must recover, if at all, on the strength of 
his own title, and not on the weakness of 
the defendant's, and that the latter may 
defend by showing title in himself, or an 
outstanding title in a third person. But 
there are exceptions to these rules, and, 
under the state of facts found by the 
referee, we think the cases cited by him 
and the counsel for the plaintiffs show this 
case to be within them. The peaceable 
possession of Mrs. Silverstone under the 
deed to her, and of these plaintiffs after 
her^ death under devise from her, was suffi- 
cient to entitle them to recover against a 
mere intruder who took the same from 
them by force. Woods vs. Lane, 2 S. & 
R., *57 ; Hoey vs. Furman, 1 Barr, 295 ; 
Lair vs. Hunsicker, 4 C. 115 ; Shumeway 
vs. Phillips, lO II. 151 ; Kline vs. John- 
ston, 12 H. 72; Green vs. Kellum, 11 H. 
254 ; Kirtland vs. Hoey, 2 Luz. Leg. Reg. 
47. See also Riddle vs. Murphy, 7 S. & 
R., 230; Foster vs. McDevir, 9 W. 341 ; 
Mobley vs, Bruner, 9 Sm. 481. On page 
32, in the testimony of Mrs. Ackerraan, we 
find the following : " Mr. Nachbar wanted 
to buy the land himself, and got my son 
to write a letter to the company for him 
about it. The company asked such a price 
as he would not give, and so my sister 
bought it. Mr. Nachbar said it was too 
dear at the price she paid. He offered 
$250." This evidence shows that the de- 
fendant knew of Mrs. Silverstone's pur- 
chase, and of the price, but we do not 
think it definitely shows whether he ac- 
quired this knowledge before or after she 
bought. It may, therefore, be fairly ques- 
tioned whether the referee's third conclu- 
sion of law can be sustained ; but, inasmuch 
as the plaintiffs' right of recovery does not 
depend on that finding, we are not called 
upon to pursue this inquiry further. 



The next question raised by the excep- 
tions is as to the report of the referee 
upon the subject of mesne profits. A 
claim for the same was filed at the time 
suit was brought, and we do not discover 
that the evidence upon the subject w^as ob- 
jected to when offered ; we assume, there- 
fore, that the exceptions were intended to 
be directed (in case the plaintiffs recover 
at all) to the amount of the award and the 
principal upon which it was com*puted. 
A claim for mesne profits in an action of 
ejectment is governed by the same general 
rules that are applicable to ordinary actions 
of trespass. The recovery is ordinarily 
for the rent or fair annual value of the 
premises, and for injury, if any, done 
thereto. Carman vs. Beam, 7 Nor. 319, 
323. But, in estimating the fair rental or 
annual value of the land in controversy, we 
think the jury or a referee would not be 
confined, under the evidence in this case, 
to its mere rental value as a detached piece, 
but might legitimately inquire what was 
its annual value as a part, necessary to the 
enjoyment of the larger premises, from 
which it was detached by the defendant's 
unauthorized act. A more strict applica- 
tion of the general rule would fail to give 
compensation, which is the general aim of 
the law in measuring damages. See Mor- 
rison vs. Robinson, 7 C, 456 ; Huston vs. 
Wickersham, 2 W. k S., 308 ; Kille vs. 
Ege, 1 Nor., 102. 

The final exception is that the referee 
did not answer the points submitted by the 
defendant's counsel. While the points are 
not answered in the order in which they 
were presented, yet it will be seen, uj)on 
an examination of the referee's several 
findings, that they are all specifically an- 
swered. This is all that the statute re- 
quires. 

The exceptions are overruled, tlie report 
of the referee confirmed, and judgment 
entered thereon in favor of the plaintiffs 
for the land described in the writ, and also 
for the sum of two hundred and seventy- 
five dollars as mesne profits, with interest 
from February 14, 1884, and costs. 
Luzerne l^ij. Retjister. 
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Dodge's Appeal. 

Wilh — Cons^truction of — When the word 
heirs does not include widotv. 

Testatrix devised certain real estate to her 
brother in trust, to permit her husband to occupy 
or rent the same, and to receive, take, hold, and 
eiyoy the rents, issues, profits, and incomes 
thereof to his own use absolutely during life, 
and after his decease one-third of the rents, is- 
sues, and profits, to be paid to her son during 
the term of his natural life, and from and after 
his decease to rest absolutely in his heirs for- 
ever. 

Held^ That the word "heirs" did not include 
the son's widow, and she was not entitled to his 
share of the estate. 

Appeal of Caroline E. Dodge and Sarah 
V. Blake from the decree of the Orphans' 
Court of Philadelphia county. 

October 6, 1884, opinion by Sterrett, J. 

This contention hinges on the construc- 
tion of the hereinafter quoted clause in 
the will of Jlrs. Letitia G. Ryan, who 
died, leaving her husband, a son, and two 
daughters surviving her. The testatrix 
devised certain real estate to her brother, 
Samuel White, in ti*ust to permit her hus- 
band to occupy or rent the same, " and to 
receive, take, hold, and enjoy the rents, 
issues, profits, and income thereof to his 
own use absolutely " during life ; and, 
after his decease, " one-third of the afore- 
said rents, issues, profits, and income to be 
paid to Caroline E. Dodge, one-third to be 
paid to Sarali Virginia Blake, and tlic re- 
maining third to be paid to Edward W. 
Ryan, for the temi of their natural lives 
respectively, and from and after their de- 
cease to vest absolutely in their heirs for- 
ever." The passive trust in favor of tes- 
tatrix's husband having terminated at his 
decease, the active trust for the benefit of 
her son and daughters commenced and con- 
tinued until the death of her son, Edward 
W. Ryan, who died in January, 1883, in- 
testate and without issue, leaving a wife, 
Amelia Ryan, the appellee, surviving him. 
Letters of administration on his estate 
were granted to her in the State of Ore- 
gon ; and, as such administratrix, she re- 
ceived the arrears of income due her hus- 
band up to the date of his decease. She 



then claimed, as his heir, under the clause 
of the will above quoted, one-third of the 
income since accrued ; and from the decree 
in her favor, this appeal was taken by her 
sisters-in-law. The devise to the trustee 
was coupled with a ([ualified power of sale, 
which was never executed ; but the land 
devised was sold on a mortgage, the lien of 
which antedated the title of testatrix. 
After payment of the mortgage debt out 
of the proceeds of the sale, the residue 
was paid to the trustee, and tiius became 
the corpus of the trust from which the in- 
come for distribution was realized. In 
view of the facts, it cannot be doubted that 
the fund represents real estate, and hence 
it must be distributed accordingly. The 
question thus presented by the record is 
whether, under Mrs. Ryan's will, the por- 
tion in which her son Edward had a bene- 
ficial interest during life now goes to his 
widow or to his sisters. In other words, 
is the widow the "heir" of her husband, 
or are the appellants his " heirs," accord- 
ing to the true intent and meaning of the 
will ? If the fund for distribution were 
personalty, the widow would, perhaps, be 
entitled to participate therein ; but, inas- 
much as it bears the impress of realty, the 
onethird in which Edward had an ecjuita- 
ble life interest was <n\Q\\ bv his mother's 
will to his " heirs forever." In the devise 
over of the remainder in fee, to take eft'ect 
immedi'ately upon the expiration of the 
equitable life interest respectively, the tes- 
tatrix used the tecluiical word " heirs," 
which in a will is to be undei^tood in its 
legal or technical, and not in its popular, 
sense, unless the contrary intent is so 
plainly apparent that it cannot be misun- 
derstood : Porter's Appeal, 9 Wright, 201; 
Eby's Appeal, 14 Id. 811; Tillman vs, 
Davis et al.^ 95 N. Y. 17. No such in- 
tent is even suggested by tjie phraseolog}' 
of the will in this case. There is nothing 
in the language of the testatrix to warrant 
the belief that she intended to use the 
word "heirs" in any other than its well 
settled legal signification, meaning those 
who, upon Edward's decease intestate, 
would take immediately from him an herit- 
able estate. The heirs of a decedent are 
those of his kindred upon whom the law^ 



Digitized by 



Google 



412 



LANCASTER lAW REVIEW. 



immediately upon his decease, casts the es- 
tate in real property ; and the estate, so 
descending to the heir, is called the inherit- 
ance : 2 Minor's Inst. 452 ; 2 Bl. Com. 
201. It is conceded that at common law 
neither the husband nor the wife could be 
heir to the other ; and, while our Intestate 
Act has made some changes in the interest 
to which a widow is entitled in the estate 
of her deceased husband, she is not, in any 
proper sense of the word, recognized as 
his heir, except, perhaps, in the case of his 
dying without "known heirs or kindred 
competent" to take, in which event alone 
an estate of inheritance is vested in the 
widow under the 10th section of the Act. 
In all other contingencies, her interest in 
her husband's estate is unlike that of an 
heir. While she acquires an interest or 
estate in the land, and not a mere lien 
thereon, that interest is of a special and 
peculiar nature, essentially different from 
the estate of inheritance which the law 
casts* upon the heir. For reasons thus 
briefly suggested, we think the conclusions 
of the learned judge are correct ; that un- 
der his mother's will, Edward W. Ryan 
, had merely an equitable life interest, and 
immediately upon his decease the remain- 
der in fee passed absolutely to his " heirs," 
who, according to the true intent and mean- 
ing of the will, are his two surviving sisters. 
The decree of the Orphans' Court is re- 
versed at the costs of the appellee ; and it 
is how considered and adjudged that the 
decree of the Auditing Judge be affirmed. 



Ommonwealth ex rel. Rev. A. M. Woods vs. 
Franz Bosch. 

Sunday Law — Inn-keeper not Liable for 
Selling lee Cream on Sunday — Act 
of April 22, 1794. 

A regularly licensed inn-keeper has a right to 
sell ice croam in bis parloi-s on Sunday without 
rendering himself liable to the penalties pre- 
scribed by the act of 22d of April, 1794. 

Error to Court of Common Pleas of 
Schuylkill county. 

Opinion by Green, J. 

The defendant was convicted of violat- 
ing the act of Assembly of 22d of April, 
1794, commonly known as the Sunday law. 
It is charged against him that "he did 



perform worldly employment or business, 
by selling ice cream on the Lord's Day, 
commonly called Sunday." The excep- 
tions which have been filed, raised the 
question of the legality of the conviction. 

There is no dispute as to the facts of the 
case, both as to those shown by the record 
and as to those agreed upon in writing by 
the parties, and made part of the case. It 
is shown that the defendant is a regularly 
licensed inn-keeper of Mahanoy City, that 
he has an ice cream parlor in his hotel, and 
that upon Sunday evening, June 15, 1884, 
he sold ice cream to divers persons, resi- 
dents of the said place. 

The act of Assembly of 1794 makes it 
unlawful "to do or perform any worldly 
employment or business whatsoever on the 
Lord's Day, commonly called Sunday, 
(works of necessity and charity only ex- 
cepted,) etc." The Commonwealtti claims 
that the defendant is clearly guilty under 
this act. So he is, unless the proviso to 
the act will save him. It is as follows: 
"Provided always, that nothing herein 
contained shall be construed to prohibit 
the dressing of victuals in private houses, 
bake houses, lodging houses^ inns, and 
other houses of entertainment for the use 
ofsojouniers, travelers, or strangers, * ** 
nor to the delivery of milk or the neces- 
saries of life, before nine o'clock in the 
forenoon, nor after five of the o'clock in 
the afternoon of the same day." 

Whilst it is not contended on the part of 
the plaintifi" that ice cream would not come 
under the designation of dressed victual, 
it is contended that the defendant had no 
right to sell to the residents of the town, 
that he could only prepare and sell it " for 
the use of sojourners, travelers, or stran- 
gers." Is this the true construction of die 
act of Assembly ? Or do the words in the 
proviso of the act " for the use of sojourn- 
ers," etc., qualify not the act or thing done, 
but only the place or places of doing it? I 
find that the latter construction of the act 
has been adopted in an elaborate opinion 
by Judge Henderson, in the case of the 
Commonwealth vs. Barbara Breitenger, in 
the Common Pleas of Dauphin county. 
Upon the point under consideration, I quote 
from that opinion : " Now the language of 
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this proviso is perfecdy satisfied by except- 
ing from the operation of the act, the 
dressing of victuals in the places specified, 
without limiting the use to which or the 
persons to whom they are furnished. 

" In other words, any worldly employ- 
ment or business whatsoever * is the thing 
forbidden,' and * dressing victuals ' is the 
thing excepted. This saves a forced con- 
struction, and is in no way repugnant to 
the proper view of the act. 

" The true reading of the proviso is 
this, that the prohibition does not extend 
to ' private families, bake-houses (or) lodg- 
ing-houses, inns, and other houses of enter- 
tainmentfor the use of sojourners,' etc. 
The words * for the use of,' do not qualify 
the act or thing done, but the place or 
places of doing it. 

The words of the proviso of the act of 
1786 are identical with those of the act of 
1791, except that the distinctive "or" 
omitted in the latter act immediately pre- 
cedes, in the former act, * lodging-houses,' 
clearly indicating the construction sug- 
gested and the meaning attached to the 
words. And it is apparent that the admis- 
sion of th^ disjunctive does not change, 
modify, or control the intent of the proviso." 

Even if this construction, based upon the 
wording of the proviso, and perhaps some- 
what narrow in its scope, be questioned by 
those who would urge that such construc- 
tion was not in (Jonformitv with the spirit of 
the act, I cannot but think that the decision 
of the Supreme Court in Murray vs. The 
Commonwealth, 12 Harris, 270, is really 
decisive of the present case. In that case 
it was decided that a lock-keeper of the 
Schuylkill Navigation Company was not 
guilty of violating the act of 1794 by tend- 
ing his locks upon Sunday, so as to allow 
the passage of boats on that day. This de- 
cision is put upon the ground that the use of 
the highway on Sunday for some purposes 
is lawful, and that the legality or illegal- 
ity of a particular use of it on that day, by 
another person, is not for the keeper of a 
lock or a toll-gate to decide. In the opin- 
ion delivered in the case it is said, " The 
Schuylkill River is a public highway, and 
as people are not forbidden by law, and, 
therefore, have a right, for some purposes, 



to pass along it even on the Lord's day, 
the navigation company must keep it open, 
and for this purpose must have lock-keepera 
to act for them. There may, indeed, be 
unlawful travel on Sunday, and for such 
travel there can be no right to have the 
locks opened ; but the criminality of the 
lock-keeper is not proved by the cnminality 
of travel, because as agent of the company, 
he is bound to keep the navigation open for 
travel, and is not made the judge of its 
rightness." 

It is further said that " the law would 
not impose upon the lock-keeper the au- 
thority to judge of the rightness of the 
travel, without investing him with the ex- 
emption from liability for misjudgment 
that ordinarily belongs to judicial officers ; 
and then the traveler would be without 
remedy, in case of his error of judgment, 
and would be justified in going on in case 
of a decision in his favor. This would 
make a lock-keeper, in this respect, a more 
important public officer than a justice of 
the peace." This was decided in 1856, 
after the Legislature had passed the act of 
11th of April, 1845, which enacted that 
no canal or railroad company should be re- 
quired to attend to their works on the Sab- 
bath day, thereby relieving them of the 
public duty of keeping their works open 
for even the lawful travel of that day. 

It cannot be disputed that a licensed 
hotel-keeper may lawfully, under the pro- 
viso, keep open on Sunday, and may fur- 
nish ** dressed victuals" in the ordinary 
exercise of his business. Applying the 
testimony in the case just referred to, it 
becomes very evident that if he provides 
"dressed victuals" for those who are not 
travelers, strangers, or sojourners, not resi- 
dent, he is guilty of no violation of the 
Sunday law. The law does not oblige him 
to discriminate between those who are to 
be favored and those who are not. He 
certainly stands as secure in the exercise 
of his legalized Sunday employment, as 
does the lock-tender in the case cited. This 
brings us to the same result as the learned 
judge of the Dauphin county court arrived 
at in his critical examination of the word- 
ing of the law, and the record of convic- 
tion must be reversed. 



Digitized by 



Google 



414 



LANCASTER LAW REVIEW. 



I have treated this question solely and 
simply as a legal question, to be decided 
according to the la\\8 of the Commonwealth 
of Pennsylvania. So far as the observance 
of the Sabbath day or Sunday is to be re- 
garded as one of divine institution, or hav- 
ing for its sanction the principles of the 
Christian religion, based upon the religious 
obser\'ances and customs of the early 
Christians, these are matters that pertain 
to the consciences and religious beliefs of 
the individual : with these the State does 
not interfere. But the legislation of the 
State from the earliest times down to the 
present, shows that the observance of S un- 
day as a day of rest and of cessation from 
worldly employment has always been made 
the subject of statute regulation. Outside 
of the religious sanction which makes the 
day sacred in the minds and hearts of all 
the Christians, it is evident that the phys- 
ical and moral wants of the creature are 
alone more than sufficient to justify all our 
legislation on the subject. 

For the reason we have given we think 
the facts of this case bring it within the 
proviso of the act, and that this conviction 
must, therefore, be reversed. 

Judgment reversed. 



Commonwealtli of Pennsylvania vs. Alex. 
Miller and James Miller. 

Indict mevt — Dtiplieitt/ of Counts — Ar- 
te nt of Jud(jment. 

An indictment charging forcible entry and de- 
tainer in bne count is not bad for duplicity. 

It is not duplicity to join two successive sta- 
tutory phases of the same offense. 

Where an advantage of a defect in an indict- 
ment is sought to be taken throughout the trial, 
and there is an adverse verdict, the defendant is 
entitled to an arrest of the judgment if the in- 
dictment be bad. 

^emble, that he would not if he voluntarily 
plead and put himself on trial. 

Error to the Court of Quarter Sessions 
of Westmoreland county. 

The defendants were tried on an indict- 
ment charging them in one count with 
forcible entry and detainer, found not 
guilty, but directed to pay the costs. Be- 
fore their plea was entered, they moved to 
quash the indictment for the reason " that 
the crimes of forcible entry and forcible 
detainer are distinct and separate offenses 



under the Criminal Code, and different in 
the penalties attached, and they cannot be 
joined in the same count in the indictment 
as has been done in this case. The court 
overruled the motion and ordered the de- 
fendants to plead. 

The court refused to charge the jury as 
requested in the following points, and after 
verdict they were assigned as reasons for 
an arrest of the judgment : 

First, — The indictment in the case, if 
under the statute, is bad, because there are 
two statutes, one making forcible entry a 
crime, the other forcible detainer, and the 
offences being thus made separate and dis- 
tinct by law, cannot be included in one 
count. 

Second, — Under the 183d section of 
the Crimes Act, no indictment either for 
forcible entry or detainer can be main- 
tained at common law, because the statute 
has expressly provided for both, and thus 
superseded the common law. * 

' Third. — To constitute forcible entry, 
there must be such acts of violence, 
threats, etc., as to cause the possessor to 
apprehend personal injury in defending his 
possession. 

Fourth, — The force must amount to a 
breach of the peace. 

Fifth. — The undisputed evidence in this 
cause shows that at the time of the alleged 
offense the house was empty, and that the 
defendants quietly unlocked the door and 
took possession without any violence to any 
one. We are of opinion that under the 
plain spirit and meaning of the law the de- 
fendants are not guilty of a forcible entry, 
and should be aciiuitted. 

Sixth. — If you find, under our instruc- 
tions, that defendants are not guilty of 
forcible entry, you must acquit them gen- 
erally, as there is but one count in the bill. 

Seventh. — The undisputed evidence 
being that the entry itself was peaceable, 
and made under color of title, then if Mil- 
ler afterwards used no more force than was 
necessary to maintain his possession, until 
the same was determined in an action at 
law, he is not, in our opinion, guilty of a 
forcible detainer and ought to be accjuitted. 

Fiijhth. — Under all the evidence in the 
cause, you ought to acquit the defendants. 
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The court arrested the judgment and the j 
Commonwealth took this writ. i 

A. M, Sloan, District Attorney, and 
Hazletti^ Williumshr the Commonwealth. 

The indictment is not open to the charge 
of duplicity, as it contains two distinct 
counts. The one count sets forth substan- 
tially in the language of the act, the offence 
of forcible entry. Tlie other count dis- 
tinctly and separately charges the offence 
of forcible detainer. The first count, it is 
true, .does not have the usual and formal 
conclusion; but this is a mere formal mat- 
ter, which could have been amended in the 
court below, if objection had then been 
made to it on this ground. 

The two offences are of tlie same nature, 
and were committed against the same per- 
son at the same time. As both are mis- 
demeanors, the joinder would not vitiate 
the indictment: Commonwealth vs. Gilles- 
pie, 7 S. & R.,476; Wharton's Precedents 
of Indictments and Pleas, 4th Ed., 31; 
even in felonies an indictment may charge 
in one count felonious acts with respect to 
several persons, if it was all one transac- 
tion: 1 Bish. on Crim. Pro., 1st Ed., §§ 
189 and 1&2 ; Fulmer vh. Commonwealth, 
97 Pa. St., 503. 

But even if there be duplicity in the in- 
dictment as alleged, the defect cannot be 
taken advantage of by motion in arrest of 
judgment; Whar. Crim. Law, § 395; Kil- 
row V8, Commonwealth, 8 Norris, 489. 

The indictment conforms to established 
precedents; Wharton's Precedents of In- 
dictments and Pleas, 4th Ed., 489. 

IT. W. Wilkinson and Moorhead i(' 
Head, contra. 

October 20, 1884. Opinion by Clark, J. , 

The defendants were tried on an indict- , 
mcnt charging them with forcible entry \ 
and detainer; the jury returned a verdict 
of not guilty, but that the defendants pay 
the costs. The defendants moved in arrest 
of judgment that the offences with which 
they were charged were distinct and sep- 
arate ; that they were coupled in one count, 
and that the indictment was bad for duplic- ■ 
ity. The court sustained the motion and ' 
arrested the judgment, and this is assigned , 
for error. i 



If there be duplicity in this indictment, 
the defendants may take advantage of the 
defect by motion in arrest of judgment; if 
they had voluntarily entered their plea, 
and put themselves upon trial, they could 
not now, perhaps, relieve themselves from 
the consequences of an adverse verdict in 
this form ; but they sought to avail them- 
selves of this alleged defect at every stage 
of the case, and after verdict they were 
without doubt entitled to have the judg- 
ment arrested — if the indictment was bad 
for the reasons stated. 

Several distinct misdemeanors may be 
charged in the different counts of the same 
indictment ; but an indictment which charges 
distinct and separate offences in a single 
count, is, generally, bad for duplicity, and 
upon proper application will be quashed; 
the grand jury should be allowed to pass 
upon the charges separately: Hutchinson 
vs. Commonwealth, 1 Norris, 478; Kilrow 
?'». Commonwealth, 8 Id.^ 489 ; Fulmer vs. 
Commonwealth, 1 Out., 506. 

It is contended that forcible entry and 
forcible detainer are distinct offences, and 
that as they are coupled in a single count, 
the indictment is bad. It must be con- 
ceded, of course, that under the 21st and 
22d sections of the Crimes Act these of- 
fences are, in the abstract, disthict and sep- 
arate; the provisions of the statute are 
plain, and it is unnecessary by any proper 
definition of each to draw the distinction 
between them. But this distinction was as 
clearly defined before the Act of 1860 as 
since. An indictment for forcible entry 
was sustainable at common law ; by the 
Statute of 15 Rich. II. remedy was given 
against forcible entries and detainers, but 
it was by the Statute of 8 Henry VI., c. 
9, that forcible detainer, after a peaceful 
entry was declared to be a distinctive of- 
fence, whilst restitution of possession was 
rendered pursuant to the act of 21 Jac. I., 
c. 16. These statutes were held to be in 
force in Pennsylvania, and prosecutions for 
forcible entry and detainer were generally 
brought in pursuance of these provisions 
and of our own statute of 1700: 1 Sm., 1. 
This statute of 1700, and the English stat- 
utes referred to, are supplied by the 21st 
and 22d sections of the Act of 1860, which^ 
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80 far as concerns the questions here in- 
volved, are but substantial re-enactments of 
the statutes they supply: Commonwealth 
V8, Toram, 6 Pittsburgh Legal Journal, 296. 

Prior to the passage of the Act of 1860, 
an indictment for forcible entry and de- 
tainer in a single count, where the offences 
charged constituted a single transaction, 
was certainly according to the settled prac- 
tice of our criminal courts. An indictment 
80 drawn was in conformity with estab- 
lished precedents: Whar. Prac, 4th Ed., 
489. but a conviction might be had on 
such an indictment for forcible entry with- 
out proof of a forcible detainer: Whar. 
Crim. Law, 1110; Russ. on Cr., 303 ; and 
when it appears that the entry was peace- 
able, a conviction might be had for forcible 
detainer only. In the case of Common- 
wealth V8. Rogers, 1 S & R., 124, the de- 
fendants were charged in the same form 
pursued in the case at bar ; the jury found 
the defendants not guilty of forcible entry, 
but a portion of them guilty of forcible de- 
tainer. Chief Justice Tilghman in that 
case held that a forcible entry and forcible 
detainer were distinct offences, and although 
both were charged in a single count, he 
held that the defendants might be convicted 
of one and acquitted of the other ; if one 
was defectively set out, and the other well, 
a conviction might be had on that which 
was well. That the offences are, and al- 
ways have been, distinct and divisible, can- 
not be doubted. 

" But when a statute makes two or more 
distinct acts, connected with the same trans- 
action, indictable, each one of which may 
be considered as representing a phase in 
the same offences, it has, in many cases, 
been ruled that they may be coupled in 
one count. Thus, setting up a gaming- 
table, it has been said, may be an entire 
offence; keeping a gaming-table, and in- 
ducing others to bet upon it, may consti- 
tute a distinct offence; for either, uncon- 
nected with the other, an indictment will 
lie ; yet when both are perpetrated by the 
same person, at the same time, they may 
be coupled in one count:" Whar. Crim. 
PL, 251. It is not regarded as duplicity 
thus to join successive statutory phases of 
the same offence. So a man may be in- 



dicted for the battery of two or more per- 
sons, in the same count, if it was all one 
transaction, or for the larceny of several 
distinct articles belonging to different own- 
ers, if the time and place of taking are the 
same : Fulmer vs. Commonwealth, 1 Out., 
606. The indictment in this case sets forth 
the entry and detainer, as the beginning 
and ending of the same transaction, secur- 
ing at the same time, and at the same place, 
between the same parties, and affecting the 
same subject-matter. The entry and the 
detainer are but part and parcel of one act 
or transaction, the offences are of the same 
grade and kind, are punishable alike and 
to the same extent, and under the rules of 
criminal pleading and according to the es- 
tablished practice of the criminal courts, it 
was competent for the jury under this form 
of indictment to find the defendants guilty 
of both or either, as the proofs might ap- 
pear. 

We are of opinion that this incCctment 
is not bad for duplicity, and therefore the 
judgment of the Quarter Sessions is re- 
versed, and the record is remitted that judg- 
ment or sentence may be entered upon the 
verdict. 
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ACTS OF ASSEMBLY. 

1713, March 27, slander 192 

1725, ** 20, privilege from arrest . . 194 

1770, September 29, apprentice 142 

1771, March 9, poor directors 303 

1772, ** 21, justice of the peace ... 265 
1788, ** 29, administering oaths .... 11 

1794, April 22, Sunday law 412 

1807, ** 13, estrays 73 

1810, March 20, constables 98, 888 

1814, ** 22, dispossession 80 

** " 28, illegal fees 24 

1818, June 13, insolvent debtors 196 

1819, ** 5, estrays 73 

1820, *' 28, recording act 127 , 

1826, April 7, collateral tax 65 | 
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1882, March 29, feigned issue 62 

** April 7, aucUoneers 870 

1883, "6, ** 870 

1834, *' 15, assessment 829 

1836, May 1, insurance companies .... 185 
1836, June 6, mechanics' lien . . . . 7, 832 

** ** 13, county bridges 27 

" ** 13, civil process 82 

** ** 13, vacation of streets .... 228 

** ** 18, capias 240 

** ** 13, poor persons 151,808 

** " 13, streets 271 

** ** 13, roads "... 868 

** ** 13, attachment execution . . . 869 
** ** 16, insolvent corpora^ons . . 121 
** ** 16, execution . . .^v'. .K-i^lS^j 
" ** 16, insolvent debtprt.'^ . /. 148 

** ** 16, dispossessioh ,p58 

1838, April 14, privilege from arrest . . v.l94 ^ 

1889, June 21, constables ^ Vtf^ 

♦* July 2, elections . . . t *,^^, . •JWr r' 

1840, April 18, partition . . '. ... . . 378 

1841, May 4, mercantile tax .89 

1842, July 11, assessment 829 

** ** 12, imprisonment for debt .* . .82 

1844, April 19, turnpikes 811, 3C(3 

** 29, taxes 273 

** May 6, injunction 861 

1845, March 17, execution 286 

*^ April 15, attachment execution . . 869 

1846, " 17, auctioneers 870 

" 21, roads 223, 271 

** ** 22, mercantUe tax 248 

** ** 27, ** 89 

1847, February 2, auctioneers ...... 890 

** *' 24, " 870 

1848, April 10, interpleader 100 

" ** 11, married women. 

15, 16, 103, 180 

1849, January 26, turnpikes 868 

** April 10, distillei-s 199 

** June 24, insolvent debtors 148 

1850, April 25, assessment 829 

** May 8, quo warranto 311 

1851, April 14, widows' exemption .... 126 
ia53, March 26, streets 7 

^* April 18, maintenance 216 

1854, April 13, streets 98 

** May 8, common schools 9, 118 

" ** 8, streets 271 

1855, February 26, liquor law 110 

" April 22, statute of frauds .... 144 

" ** 26, charter 846 

" May 4, mother and child 186 

** ** 4, husband and wife 234 

** " 14, feme sole 80 

1856, March 31, distillers 199 

** April 14, turnpikes f^^y^-^]^ . 868 
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1856, April 21, mechanics' lien 7 

** 27, liens 43 

" June 13, wages 181 

1867, February 14, execution 286 

1857, April 15, poor persons 151 

1859, April 12, building association . . . 127 

1860, March 31, fornication and bastardy . 61 
** ** Jll, indictment 156 

** 31, abortion 166, 234 

** 31, adultery 346 

" ** 81, forcible entry and de- 
tainer 416 

1861, April 8, turnpike 363 

1862, March 11, partition fence 268 

1864, April 23, witness fees 877 

1865, March 27, evidence 396 

1867, ** 26, liquor license 319 

" April 5, city of Lancaster 99 

1868, February 27, mercantile tax .... 89 

** March 2, appeals 169 

" ** 2, costs 251 

** April 2, fees 24 

** *' 4, elections 189 

'* ** 4, railroad employees .... 143 

1869, Februai-y 19, deed of trust .... 868 

** April 15, evidence 7, 144, 396 

" ** 17, terms of court 14 

** " 17, elections 189 

1870, April 2, municipal liens 104 

** '• 5, turnpikes 364 

** '* 7, insolvent cori)orations . . .121 
** ** 9, evidence 896 

1871, ** 21, school directors 269 

** May 9, damages 7 

** •* 10, amendment 16 

'* ** 25, schools 113 

1872, April 3, married women . . . 304, 353 
'* ** 9, wages . . . 64, 95, 153, 256, 322 

1873, ** 7, school directors 270 

" ** 18, streets 25, 68, 93 

** June 26, auctioneers 211, 370 

1874, Januarj- 30, elections 188 

** April 4, errors and appeals .... 158 

** ** 22, referees 15 

'* ** 29, corporations 145, 345 

'* May 8, justices of the peace . . .137 

** ** 14, referees 15 

'* ** 14, churches 232 

** " 14, taxation 51 

" ** 19, elections 155 

" June 13, roads 239 

1875, April 12, liquor law 110 

1876, ** 20, appeals 22 

•* ** 20, wages 251 

*' *• 20, hotels 349 

" 22, wUls 184 

1877, March 27, justice of the peace . . .201 
** April 4, errors and appeals .... 256 

1878, May 10, boroughs 252 

** ** 24, streets 7 

1879, March 13, municipal lien 249 

** June 11, turnpike 364 

** July 7, justice of the peace . . 137, 139 

1881, May 11, evidence 396 

** June 2, taxes 86 

** ** 8, bail in error 16 

** ** 8, physicians 281 

** " 29, wages 59 
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1883, June 1, assessment 329 

*' " 4, widow's exemption . .120,126 
** ** 13, insolvent convicts. 

117, 118, 148, 241 

1883, June 15, wages 95 

** 22, salaries 161 

ADMINISTRATORS AND EXECUTORS : 

Annuity, when not recoverable by .... 23 

Not liable for interest on fund, in ab- 
sence of fraud 115 

No compensation allowed, when also sur- 
viving partner, for winding up business 
of firm 176 

Discharge of, for interests inharmonious 
with estate 176 

Widow's nominee entitled to letters, 
though both are non-residents 204 

Penalty for collateral inheritance tax 
chargeable to, when not paid in time . . 338 

Doubtful items should not be charged 
in account, or liability fixed 338 

Interest not chargeable on debt due by . .338 

ADMISSIONS : See Trusts. 

ADULTERY : See Criminal Law. 

AFFIDAVIT OF DEFENSE. 
Requisites in suit on recognizance of bail . 8 
Requisites, suit on promissory notes. 

75, 208, 281, 287 

Contract by telephone 102 

Conditional subscription to joint stock 

company 145 

.Judgment not entered, where agreement 

is executory 146 

As to usurious interest 287 

Judgment not entered, on policy of life in- 
surance 383 

Requisites, action against feme sole . . . 353 

AFTER-ACQL^RED PROPERTY: See 
Execution. 

AGENCY : See Contracts, Criminal Law. 
AGREEMENT : See Contracts. 

ALDERMEN AND JUSTICES OF THE 

PEACE : 
Certiorari of record. 

3, 11, 19, 24, 49, 50, 78, 137, 141, 169, 209, 265 
As to action for violating city ordinance . . 8 
Entry of judgment without notice . .11, 201 
Perfecting of appeal and recognizance .22, 169 
Action against, for taking illegal fees ... 24 
Affidavit by attoi'ney that titie to lands 

will come in question 80 

Proceeding under esti*ay law 73 

Misconduct of, in making out appeal ... 88 
Jurisdiction of, in foi-eign attachment . . 137 
** in actions for rent . . . .139 

Omission of date of entry of judgment 

fatal 141 

When time of appeal begins to run . 141, 201 
Sufficiency of affidavit for appeals under 

act of 1868 169 

Formal notice of entry of judgment not 

necessary 210 

Depositions not admissible to change 

record 192 
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T^ord m iiuit upon ordimmce 209 

<'06t8 to be paid before appeal 251 

Mandamus to compel allowance of appeal 

before costs paid 251 

Vacancy in newly-erected wards, how 

filled 252 

Suit against, without notice 265 

Alias warrant on complaint for desertion 

without new oath 366 

Two arrests and binding over for same 

offence illegal 866 

Attachment executioa, proceedings before. 369 
Service of civil process 387 

ALTERATION : 

Of written contract, two witnesses or 
equivalent 344 

AMENDMENT : 

Of form of action 16 

Of declaration 77 

Power of court to allow 345 

Of name of oorp<M^ation 409 

Rule should be supi^orted by affidavit . . 409 

ANNUITY : 

Land subject to 23 

When admintstaator cannot recover .... 28 
Not extinguished by election of widow . . 307 
Abatement of device and genei'al legacies 
in favor of 307 

APPEALS : See Aldermen and Justices 
OF the Peace, Ebrors and Appeals. 
Withdrawal of, written consent necessary. .25 
Right of County to appeal under Act of 

1873 68 

Misconduct of alderman in making out . . 88 
When appeal may be perfected . . . .88, 169 
Mandamus to compel justice to grant, be- 
fore costs paid 251 

APPRENTICE : 
Punishment for violation of indentures . . 142 

APPROPRIATION OF PAYMENTS: 

By laborers 64 

Between debtor and creditor 385 

ARBITRATORS ; 

When not entitled to fees 80 

Verdict for same amount as award car- 
ries full costs 124 

Depositionii of, not admissible to change 
record 192 

ASSESSMENT OF TAXES : 
On lands lying in borough and township . 329 

ASSIGNMENT : 
Of judgment, subject to defences . . . .313 

ASSIGNMENT FOR BENEFIT OF 

CREDITORS : 
Rights of general creditors as against 

special assignment 112 

Creditors must claim through assignment 

and not adversely 112 

Holder cannot claim amount of check out 

of deposit collected by assignee .... 143 

ASSOCIATIONS : See Beneficial So- 
cieties. 



I PAGE 

1 ATTACHMENT: 

j For costs in equity ; * ' « 

' Subpoena duces tecum to produce books . . 55 
, Right to examine, a matter for the Court . 55, 64 
] Guardian not liable to, for debt due to 

, ward . 229 

' For contempt of court in equity, previous 

notice re<:uired 285 

' ATTACHMENT EXECUTION : 

As against garnishee bill of particular* 

I not necessary 233 

Claim of $300 exemption, when sufficient 

and in time 297 

Proceedings under, before justices of the 
peace °^^ 

ATTORNEY AND CLIENT: 
Revocation of employment by death of 

client 1, 240 

I Compromise of judgment without au- ^ 

thority 1,240 

Money received by attorney, a payment 

pro tanto ^ .^. 1, 240* 

Proof necessary to hold married wotoen 

I liable for attorney fees ^ j ; 15 

I Attorney may make affidavit that title to 

I lands will come in question ^ 

I Compensation for services of attorney . . .88 
Contingent fee for services of attorney as 

a witness against public policy and void. .88 
C^ounsel fees allowed to trustees. . . 309, 385 
Relation terminates at death and statute 
of limitations begins to run 336 

i ATTORNEY AT LAW : 

1 Admission of women to practice 186 

I ATTORNEY GENERAL : See District 
Attorney. 
As to writ of quo warranto 311 

, AUCTIONEERS : 

I License of, how rated 211 

Merchant indictable for selling his own 

goods on license 870 

I AUDIT : 

I When proceeds of sheriffs sale not sub- 

Wject to costs of 86 
ho liable for auditor^s fees 165 

' Accountant not always chargeable with 

I costs, though in fault 291 

When mechanics' lien may be disregaitled 
I in distribution 321 

I BANKS : 

^ Check not an assignment of maker's de- 

' posit 148 

Duties and liabilities of, as to collection 

of foreign checks, etc 271 

I National oanks, statutory remedy must 

be followed 287 

Endorser discharged, unless appropriation 
I be made of maker's deposits 340 

Appropriation not compulsory of funds 
I received after maturity of note 884 

BENEFICIAL SOCIETIES : 

By laws, sick benefits 30, 31 

As to suspension of members and depri- 
vation of benefits 390 
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BEQUESTS : See Legacy, Wills. 

BILLS AND NOTES: See Promissory 

Notes. 
BILL OF PARTICULARS : Bee Attach- 

MENT Execution. 
Penalty for non-paymeDt of wages under 

act of 1881 must be set forth 59 

BILL OP REVIEW : See Guardian and 
Ward. 

BOARDING : See Decedent's Estate, 

BOOKS AND PAPERS : 

SubpcBua duces tecum to produce 55 

Right to examine, a matter for the court 55, 64 

BOARDING : See Decedent's Estates, 
Criminal Law. 

BOROUGHS: 

Division of wards 252 

Office of justice of the peace, vacancy tilled. 252 
Assessment in, of lands lying in borough 
and township 829 

BRIDGES : 
Report of viewers, proceedings fail if dis- 
approved by gi-and jury 27 

CAPIAS AD RESPONDENDUM: 

Freeholder not subject to arrest 194 

Abatement of writ 194 

May issue after suit commenced by sum- 
mons 240 

CAPIAS AD SATISFACIENDUM : 

Release of prisoner 187 

CAPTION: 

Of suit for violation of city ordinances . . 3 

CAVEAT EMPTOR: 
In Orphans' Court, when rule does not 
apply 379 

CERTIORARI: See Supreme Court. 
Of pi'oceedings before alderman for vio- 
lation of ordinance 8, 209 

For entry of judgment without notice . 11, 19 
Substantial errors noticed, though not 

the subject of exception 49 

Of judgment against married women . 49, 50 

Time of service of writ 50 

Of proceedings of justice under estray laws . 73 
Of proceedings of justice in writ of for- 
eign attachment 137 

Of proceedings of justice for omission of 

date of judgment 141 

Omission to name township or to state 
whether one of termini is a public or 
private place, in a road case, W9A . . . 868 
Omission to report improvements fatal . . 368 
Of proceedings of justice upon attach- 
ment execution 369 

CESTUI QUE TRUST: See Trustees. 

CHARTER: See Corporations, Churches 
and Religious Societies. 

CHECKS: 
Giving o4 does not operate as assignment 
of maker's deposit 143 



PA0B 

Duty and liability of bank in reference to 
collection of 271 

CHILDREN: See Parent and Chiij). 

CHURCHES AND RELIGIOUS SOCIE- 

TIES: See Taxes. 
Exempt from municipal assessments . . 232 
Constniction of charter of Episcopal 

church 278 

Vacancy in vestry 278 

Acts of assembly creating, must be 

strictly construed 345 

CITY OF LANCASTER: See Costs, Mun- 
icipal Corporation. 

CLIENT: See Attorney and Client. 
COLLATERAL INHERITANCE TAX: 
Legacy for care of cemetery lot and grave 

not subject to 60 

Disposition of property by deed, subject to. 65 
Disposition of property by deed, not sub- 
ject to 71 

Penalty for non-payment within time 
chargeable to administrator 838 

COMMISSIONS: See Accountant. 

COMMON PLEAS: 
Orphans Court not bound by feigned i8sue.22 
Writ of error in feigned issue, only after 
final distribution 22 

COMPANY : See Joint Stock Company. 
COMPROMISE : 
Agreement not to partition in Orphans' 
Court respected, and inquest set aside . . .53 

By attorney 1, 240 

Of family disputes, sufficient considera- 
tion 280 

CONDITIONAL SUBSCRIPTION: 
Condition must be expressed on face of 
papers 145 

CONSTABLE : 
Fees of, for subpoenaing witnesses .... 70 

Duties of, in civil cases 97, 277, 387 

When liable on official bond 97, 387 

Duties and liabilities in execution and 

levy 277 

Cannot contradict his return 277 

CONSTITUTION : 
Compensation for damage by rail- 
roads 213, 217 

Construction of, relative to vacancy in 
judiciary 384 

CONSTITUTIONAL LAW : 
Constitutionality of feme sole trader act 

of 1855 to convey real estate 80 

Title of Act of Assembly must contain 

subject matter 839 

CONTEMPT : 
Revenue collector when not liable to at- 
tachment for 205 

Constructive, of court for libel 267 

In equity previous notice required before 
attachment 285 
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CONTRACT : 

Extension of, question for jury 8 

Implied 8 

Married women, liability for attorney fees . 15 

By telephone 102 

Waiver of condition for liquidated dam- 
ages 127 

Post-nuptial, a family settlement of dis- 
putes 180 

Post-nuptial, consideration for 130 

Judgment by, kept alive to secure new 

loan 168 

Gambling operation and agency, question 

for jury 171 

When defendant not bound or liable for 

work unless reduced to writing . . . .176 
Corroborating proof required to change, 
if denied 844 

CONTRIBUTORY NEGLIGENCE: See 
Neolioence. 

CONVEYANCE OF REAL ESTATE : See 
Deeds. 

CONVICTS : See Crimihal Law, Insol- 
TENT Debtors. 

CORPORATIONS : See Municipal Cor- 
porations, Railroads, Turnpike. 

Insolvent, liable to sequestration only 
after execution 121 

Fi. Fa. under act of 1870 in lieu of se- 
questration 121 

May alienate property without forfeiture . 121 

Stolen i-ailriMid bonds payable to bearer, 
pass by delivery 167 

Liability of officers for debts before 
charter granted 185 

Dissolution 185 

Effects of Constitution of 1874 as to con- 
sequential damages 217 

Churches, etc., exempt from municipal 
assessments 232 

Railroad company cannot take advantage 
of forfeiture of turnpike company's 
charter 810 

Statute relative to charter must be strictly 
complied with 845 

Amendment of name 409 

COSTS . 

Difference between fees and costs 17 

Allowance to parties litigant 17 

In equity, attachment for 82 

Taxation of bill 57, 58 

Must be itemized 57, 58 

Arbitrators, when not entitled ... .80 
When proceeds of sheriff^s sale not sub- 
ject to costs of audit 86 

Constable*s fees for subpoenaing wit- 
nesses 70 

City of Lancaster responsible for, under 

act of 1873 92 

Sheriff's interpleader, within discretion of 

court 100 

To effect sale only allowed, when fund 
insufficient to pay prior liens 104 



PAGE 

To be divided, when several tracts are 

sold 104 

Verdict for same sum as award of arbi- 
trators carries full costs 12^ 

In equity proceedings 186, 229 

I Superintendent of Sunday-school^ acting . 

j as a^ent, not entitled tw 

Exammer, master or auditors fees^ w%a^ 

I liable for M5 

I In slander, when no more costs than dam- 

I ages allowed 192 

I Allowed to freeholder on arrest on capias . 194 
On non-suit to be paid or subsequent pro- 
ceedings stayed 2&0 

I To be paid before appeal taken from jus- 

I tice 251 

In criminal case, where record fails to 
show that defendant was sentenced to 

I pay 290 

Orphans' Court exercisini^ its discretion, 

governed by fixed principles 291 

} Accountants not chargeable with, unless 

unfaithful or imprudent 291 

> Party putting down case not at Issue, 
I cannot recover costs of term, though 

afterwards successful 88T 

On venire ds novo without terms imposed 

as to, abide event of suit 887 

Subpoena should be attached to bill of . . 887 
I Allowance to witnesses 877 

I COL^^TY : 

Not liable for State tax on indebtedness . 201 
i ' 

COUNTY OF LANCASTER : See Muni- 
1 ciPAT. Corporations. 

! COUNTY OFFICERS : 

I District attorney, fees and salary of . . . 161 

I County treasurer responsible for tax on 

I county indebtedness 201 

I Settlement of treasurer's account by 

I county auditors unappealed from con- 

I elusive against him 201 

i COURTS : See Jurisdiction. 
I Jurisdiction, cannot be ousted by agree- 
ment 16 

No decree can be made by divided court . 88 

I Calling in of another judge 88 

I Constructive contempt of by newspaper 

editors 257 

I Quarter Sessions, no jurisdiction to decree 
I vacation of proposed streets 270 

I COVENANT: 

I Implied, in deed 216 

I CRIMINAL LAW: 

Libel by agent of insurance company ... 20 
Plea in abatement averring pendency of 

another indictment, a nullity 89 

Organization for the purpose of commit- 
ting crime, evidence of 48 

Indictment for fornication and bastardy, 

requisites of 61 

Indictment, duplicity of counts .... 110 
Convicts, discharge of under act of 1888. 

117, lia 148, 24 
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Apprentices, punishmeut for violation of 

indentures 142 

For fraudulent insolvency 156 

Abortion, evidence of, dying declarations. 

166, 284 
Fornication and bastardy, when prisoner 

convicted of entitled to discbarge . . . 187 
Indictment for selling liquor without 

license, distiller not liable to 199 

Distillers, right of to sell in any one place 

in county 199 

Proceedings being suspended by »tet.^ 

writ of error will be quashed 207 

Record must show sentence for costs in 

criminal cases 290 

False pretence, where prosecution is for 

purpose of collecting debts 328 

Indictment for adultery, requisites of . . 845 
Inn-keeper, permanent boarder may be 

convicted of defrauding 349 

Desertion, alias warrant on complaint for 

may issue 866 

Two arrests and binding over for same 

offence illegal 366 

Auction laws, indictment for violation of . 870 
Forcible entry and detainer, indictment 

not bad for duplicity 414 

Indictment, arrest of judgment, if bad . 414 

DAMAGES: 
Lancaster county a pai*ty to assessment, 

under act of 1873 68 

Proprietors of newpapers responsible for 

libel of agent 104 

Want of knowledge in libel in mitigation. 104 

Compensatory and vindictive 119 

Interest not allowed from date of acci- 
dent 119 

Slander, averment of special damages . .125 
Liquidated, when penalty cannot be ex> 

acted 127 

As to persons employed about railroads . 148 
Lunatic, compensation the only question 

for jury in action for toils 175 

To riparian owner 213 

Consequential, against railroads 217 

Evidence in an issue for land taken for 
streets 383 

DEBTOR AND CREDITOR: 
Appropriation of payments 385 

DECEDENTS' ESTATES: See Orphans' 
Court. 

Collateral inheritance tax, legacy for cai-e 
of grave not subject to 60 

Collateral inheritance tax, disposition of 
property by deed, when subject to . . .65 

Collateral inheritance tax, disposition of 
property by deed, when not subject to .71 

Executors, when not liable for interest on 
fund 115 

Commissions of trustees, when reduced . 115 

Widows* exemption act of 1883, construc- 
tion of 120, 126 

Widows' exemption act of 1851, construc- 
tion of 126 

Committee may claim exemption, when 
widow is non compos mentis 126 



PAGE 

Post-nuptial contract, consideration for . 180 

Compensation not allowed to administra- 
tor, who is also surviving partner, for 
winding up business of firm . . . . ^ X76 

Discharge of administrator or execute: 
for inharmonious interests ...... 176 

Boarding, no presumption as between 
brother and sister against oompensation.176 

Widow's nominee entitled to letters, 
thouffh both are non-residents 204 

Married women's estates, when liable for 
funeral expenses, etc 234 

Husband's interest not forfeited by abuse 
of wife, under act of 1855 234 

Deceased partner's interest, real or per- 
sonal, descends as personalty 272 

Commissions of accountant on debts un- 
collected 291 

Commissions of disputant accountant . . 291 

Preferred claim for medical attendance. . 834 

Guardian may claim exemption for ward 
and other minors having no guardians . 884 

Administrator may deduct debt from de- 
stributive share 338 

Collateral inheritance tax, penalty charge- 
able to administrator when not paid in 
time 838 

Doubtful items should not be charged by 
administrator in account, or liability 
fixed 838 

Interest not chargeable on debt due by 
administrator 338 

When administi-ator will be deprived ot 
commissions 838 

When release of debt due by executor to 
estate cannot be enforced 857 

Orphans' Court sales, when set aside . . . 359 

Employment of ** puffers" a fraud on 
purchaser 359 

Partition between joint devisees 378 

Misapplication of assets 884 

Subrogation 384 

Appi-opriation of payments 385 

Preference of cestuis que trustent over gen- 
eral creditoi-s 394 

Preference of judgment or mortgage 
creditors for value without notice over 
cestuis que trustent 394 

Presumption that moneys undivided in 
hands of trustee belong to all of cestuis 
que trustent 402 

Declarations of trustee as to trust funds . 402 

DECLARATION : See Amendment, 
Pleadings. 

DECREE : See Courts. 

DEEDS : See Collateral Inheritance 
Tax, Trusts. 

Fraudulent conveyance, when good title 

in grantee 32 

Indexing of, not necessary to furnish con- 
structive notice to mortgagees and pur- 
chasers 75 

Of lunatic, void 103 

Implied covenant as to street or alley . .216 
Cancellation of, in equity when obtained 

by fraud 226 
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Keconyeyance in equity decreed 226 

Construction of words ** dying without 

issue," etc 242 

By guardian to ward, oonstructian of . . 256 
To husband and wife, '* their heirs and 

assigns," construction of 306 

DEMURRER: See Practice. 

DEPOSITIONS : 
Of arbitrators not admissible to change 

record 192 

Not admissible to show change of record 

of magistrate 209 

DEPUTY PROTHONOTARY : See Pro- 

THONOTART. 

DEVISAVIT VEL NON : See Wills. 

DEVISE : 

Of land subject to annuity 28 

Of life estate in real estate 38 

Allowance for maintenance of minor 

grand-children 177, 216, 225 

Annuity not extinguished by election of 

widow 307 

Abatement of devise and general legacie» 

in favor of annuity 807 

Of real estate by will 326 

"Word ** heirs," does not include son's 

widow 411 

DISTILLERS : See Criminal Law. 

DISTRICT ATTORNEY : 

Fees and salary of, in Lancaster county . 161 
Right under act of 1850 to issue writ of 
quo warranto 311 

DIVORCE : 
When cause of action outside of juris- 
diction, not granted] 24 

When issuing of subpoena is in time . . .160 

DRY TRUSTS: See TRtsTS. 

DYING DECLARATIONS: See Criminal 

Law. 
EASEMENT : 
Iiyury to subterranean streams . . .105, 389 
Where stream not defined, no prescription 

in favor of owner 105, 389 

Prescription, right by 399 

Grant, presumption of 399 

EJECTMENT: 
Fraudulent conveyance, when good title 

in grantee 32 

Second ejectment, who may demand order 

for 334 

Action against intruder 409 

Mesne profits, evidence 409 

ELECTIONS: 
Contested, sufficiency of petition . . 155, 188 
Voters, qualifications of ....... . 188 

Officers, duties of 188 

EMINENT DOMAIN: See Turnpike 

Company. 
EQUITY: 

Answer, effect of 26 



PAGE 

Preliminary injunction, dissolution of .26, 113 
Costs, order for attachment reversed ... 82 
No decree if court divided in opinion ... 33 

Divided court, relief 33 

Subpoena duces tecum 55, 64 

As to ea«ements 105 

As to subterranean streams 105 

Parol trust in lands 112 

Preliminary injunction, when refused . .113 

Costs in discretion of court 136, 229 

Preliminary injunction against supervis- 

ore 147 

Deed, cancellation of and reconveyance . 226 
Dissolution of partnership, commissions 

of agent 229 

Party walls 267 

Appeal from decree a supersedeas .... 285 
Concurrent jurisdiction of court below to 

preserve status of parties 285 

Deed of trust, when set aside 350 

Married women, injunction to stay execu- 
tion against 361 

ERRORS AND APPEALS: See Common 
Pleas. 
Recognizance in error under act of 1881 . 16 
On refusal of issue in Orphans' Court ap- 
peal will not lie 62 

Limitation of time in suing out writ in 

road cases 158 

Prosecution suspended by stet, writ of er- 
ror quashed 207 

Act of 1877 relative to opening judgment. 256 

Appeal in equity a supersedeas 285 

Does not lie afLer judgment and new trial 

granted 376 

Error, on ordering non-suit for matters of 
defense drawn out on cross-examination. 408 

ESTRAY: 
Proceedings and entry of judgment . . .73 

EVIDENCE : See Interpleader. 
To hold mari'ied women for attorney fees . 15 
^f payment of judgment in feigned issue . 16 
Theft in sleeping-car, other thefts admis- 
sible 23 

Party not defrauded cannot impeach con- 
veyance 32 

Of organization for the purpose of com- 
mitting crime 48 

Judgment debtor's declaration not admis- 
sible 40 

Burden of proof on defendant that mater- 
ials were furnished on credit of con- 
tractor 96 

Burden of proof in issues devisavit vel 

non 96 

Inquisition, prima facie evidence in lun- 
acy 103 

One witness sufficient to establish parol 

trust in lands 112 

Railroads, as to negligence of 119 

Handwriting of deceased interested wit- 
ness 144 

Dying declarations in abortion . . . 166, 234 
Parol, of contract to keep alive judgment. 168 
Tolling the statute of limitations .... 312 
To change written contract when denied ; 344 • 
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corroborated 357 

In issue to ascertain street damages . . . 388 
Fraud or payment question for the jury . 398 
Quardian and ward incompetent to testify 

against each other 895 

Declaration of trustee as to truftt funds 

not conclusive 402 

Brought out on cross-examination must 

be treated as defendant's evidence . . . 408 
Of claim for mesne profits 409 

EXECUTION: 
On after-acquired real estate, writ to be 

indexed to become a lien 48 

Laborers' lien for wages under act of 1872.64 
Waiver of exemption as to real estate ... 86 
Costs of writs when real estate sold in 

parcels 104 

Costs only to a£fect sale allowed when 

real estate insufficient to pay liens . . . 104 

After five yeai-s without sci. fa 136 

Creditor cannot levy on growing crops 

after sale of land 197 

Whisky in bonded warehouse not liable 

to 205 

Constable's liability for articles levied 

upon 277 

Claims for exemption, when made in time. 297 
Claim for second exemption disallowed 

on same judgment 297 

Claim for exemption must be made before 

sale 401 

EXECUTORS: See Administrators and 
Executors. 

EXEMPTION: See Execution; Dece- 
dents' Estates. 

FAMILY AGREEMENTS: See Compro- 
mise, Contract. 

FEES : See Costs, County Officers. 

FEIGNED ISSUE : See Orphans' Court. 
Etidencb. 

FEME SOLE : See Married Women. 

FIERI FACIAS : See Execution. 

FOREIGN ATTACHMENT : 

Jurisdiction of justice . 18^7 

What constitutes a non-resident 163 

FRAUD: 
Fraudulent conveyance, when good title 

in grantee 32 

Indictment for fraudulent insolvency, 

requisites of 156 

Cancellation of deed in equity for ... . 226 

Of purchaser at sheriflTs sale 299 

A question for tlie jury 393 

GUARANTOR : 
Liability and release of 31 

GUARDIAN AND WARD : 

Triennial and final accounts 24 

Judgment against guardian, when not 

conclusive 56 

Bill of review on petition of ward . .129, 254 
Surcharge of, for moneys not received . . 186 



paok 

Maintenance, et-c., for minor legatees. 

177, 216, 225. 

Guardian can not plead the statute of 
limitations 206 

Presumption of settlement from gross 
laches of ward 208 

Not liable to attachment for debt due 
ward 229 

Ward entitled to review account notwith- 
standing release 254 

Deed to ward, construction of 256 

Accountant's allowance for counsel fees 
and paper book 309- 

Relief against a mistake in the adjudication. 309- 

May claim exemption for ward and other 
minors 834 

Order to pay legacy to ward 358^ 

Incompetent to testify against each other .395 

HABEAS CORPUS : 
Discharge under, for non-payment of 
costs 290 

HANDWRITING : See Evidence. 

HEIRS : See Wills. 

HOTEL KEEPER : See Sltstday Law. 

HUSBAND AND WIFE: See Married 
Women. 

INDEBTEDNESS : See Taxes. 

INDEX: 
Writs of fi. fa, and tend, ^., as to sub- 
' sequent purchasei*s and mortgagees ... 4$ 
I Conveyance need not be, as to purchasers 
! and mortgagees 75 

INDICTMENT : See Criminal Law. 
I To second indictment, plea in abatement 

a nullity 39* 

{ For fornication and bastardy, requisites 

! of 61 

Duplicity of counts 110* 

For fraudulent insolvency, at next term . 156 

For violation of auction laws 370' 

I For forcible entry and detainer, not bad 

for duplicity ••.... 414 

Arrest of judgment, when bad 414 

INJUNCTION : See Equity. 

INSOLVENT DEBTORS r 

Forfeiture of bond 14 

Presentation of petition 14 

Discharge of convict* under act of 1883. 

117, 118, 148, 241 
Discharge of prisoner 187 

INSURANCE, FIRE : 
Policy of, when held inapplicable to par- 
ticular risk 328^ 

Printed clause must yield to written . . . 32S 
If obscure, construed against company . . 328 

Of undivided interest . . • • 32» 

INSURANCE, LIFE : See Lodge. 
Accident, construction of policy ... 39, 328= 
Liability of officers before oharter granted. 185 
Suit on policy, no judgment for want of 

affidavit of defence 332 

Suit on policy,, what paper must be filed . 332 
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INTERPLEADER : 

Costs withic discretion of court 100 

One bond sufficient for all Jl./a'« . . . . 249 

INTESTATE LAW : See Partwekship. 

INQUISITION : 

Prima facie evidence of lunacy 103 

INVENTIONS : 
Action for stolen ideas before patent . . . 275 

JOINT STOCK COMPANY : 

Action for subscription to, when affidavit 
of defense insufficient 145 

JUDGMENT: See Attorhby and Client, 
Practice. 
Striking o£f entry of, satisfaction ... 1, 240 
Reyersal of; by certiorari .... 8, 11, 19, 49 
When reversed upon referee's report ... 15 

Entry of, under act of 1874 15 

Against partnership should include chris- 
tian names of partners .28 

Against married women, record must 

show liability 49 

For want of a plea, set aside 125 

Constructionof the word 158 

Though paid, may be kept alive by con- 
tract 168 

Whatisaflnaljudflrment 207 

Non obstante veredicto, requisites of .224, 867 
Entry, after more tlum ten years after 

date 312 

Opening, in discretion of the court .... 312 

Assignment, rights of assignee 813 

Search, not bound to look beyond entry 

of in judgment docket 318 

Affidavit of defence not applicable in suit 

on life insurance policy 882 

Non obstante veredicto, notes of trial not 

part of record 367 

Arrest of; when bad 414 

JUDICIARY: 

Election to fill vacancy 884 

Commission of appointee 384 

JURISDICTION : See Courts. 

In divorce cases 24 

When State courts divested and circuit 
courts attach 205 

JUSTICE OP THE PEACE : See Alder- 
men. 

LABORERS: 
Preference for wages out of proceeds of 
individual as well as partnership prop- 
erty 153 

Construction of act of 1888 181 

What wages preferred under act of 1872 . 256 
When mechanics not entitled under act 
of 1872 321 

LANDLORD AND TENANT : 

For rent, jurisdiction of alderman, etc . . 139 
Lease for improvement and repairs . . 7, 144 

Verbal distrain for rent 192 

Parol authority to bailiff to distrain . . . 192 

What a sufficient seizure 192 

Fixtures, when distrainable , ^ . . . . . 192 
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When option of forfeiture for non-pay- 
ment of rent not permitted 193 

Landlord's interest in growing crops not 
liable to fi. fa, as against purchaser of 
land at sheriff's sale 272 

LANDS : See Statute op Frauds. No- 
tice, Taxes. 

LEASE : 

Construction of covenant in 143 

Parol, for future term valid 256 

LEGACY : 

Vested and contingent 5 

Assignment of 62 

Not lapsed, by death of legatee in life- 
time of testator 807 

Order to pay, to ward 858 

LEGAL TENDER : 

Requisites 41 

Counting of money not necessary 41 

Must include interest 41 

Gold, silver, or legal tender money only . . 41 

LETTERS OF ADMINISTRATION : See 
Decedents' Estates. 

LIBEL : 
Criminal, against agent of iusurance com- 
pany 20 

Privileged communications, candidate for 

office 46 

Civil liability of newspaper proprietors . . 104 

Damages in libel 104 

Constructive contempt for 257 

LICENSE: See Mercaktile T^ax, Crimi- 
NAL Law. 
Liquor act of 1855 superseded by act of 

1875 110 

Of restaurants and eating houses, requis- 
ites of 284 

Mere drinking saloons not entitled to . . 284 

Power of courts to revoke . 81 & 

Fraud and covin by applicants 81ft 

Gifts by applicant to associate judse . . . 318^ 
Applicant, taken out in violation of auction 
laws, indictable 370 

LIENS: 

As against firm name alone 23 

Priority, levy on after acquired land ... 43. 

LIMITATION: 
No limitation can take effect after a limi* 
tation in fee 315 

LIMITATION, STATUTE OF: 

Presumption of payment 184 

Sufficient, in affidavit of defence to pi-e- 

vent judgment 208 

Does not apply to a trustee 208 

Dedication of land to public use . . . .216 

Evidence tolling the statute 312 

When statute runs between attorney and 

client 336 

LIS PENDENS: 
Pendancy of sci. fa. sur mortgage .... 31 

LODGE: 

By-laws, sick benefits 30, 31 
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Suspension of members and deprivation 
of benefits 390 

LUNATICS: 
Estate of, no sale ordered pending traverse. 40 
Evidence, inquisition prima facie .... 103 

Deed of, void 103 

Members of inquest cannot impeach the 

regularity of the finding 103 

Liability for torts, question for jury . . . 175 

MAINTENANCE: See Devise, Guardian 
AND Ward. 

MANDAMUS: 

Pre-emptory and alternative writs . .92, 252 
Demurrer to, by school directors .... 154 
For allowance of appeal from justice be- 
fore costs paid 251 

To fill vacancy in office of justice of the 
peace 252 

3IARRIED WOMEN : See Attorney at 
Law. 

When not liable for service of attorney . .15 

Proof in action for necessaries 15 

Husband^s liability for torts of 16 

Narr. in slander against husband and wife . 16 
Record must show liability in judgment 
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Husband's liability to wife for interest . . 80 
Husband's loss of right to tenancy by the 

curtesy 80 

Constitutionality of feme sole trader act 

of 1855 80 

Sufficient execution of will by 103 

Post nuptial contract, consideration for . 130 
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Funeral expenses deducted from hus- 
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Abuse, will not forfeit husband's interest 

in wife's estate 234 

Conveyance of real estate to, by trustee . 256 
Title to property under act of 1872 ... 804 
Separate earnings under act of 1872 . . . 304 
Conveyance of real estate to husband and 

wife per tout et Twn per my 305 

Affidavit of defense, requisites of against 

feme sole 353 

Ii\junction to stay execution against . . . 361 

MASTER IN CHANCERY: See Costs. 

MASTER AND SERVANT: 
Violation of indentures by apprentice, 
how punished 142 

MECHANICS' LIEN: 

For alterations and repairs 7 

Effects of covenant in lease 7 

Liability of estate of lessor for improve- 
ments 7 

Building not liable for, when materials 
not furnished on credit of 96 

Contractor not made a competent witness 
by release for costs 96 

Note of contractor no payment, unless 
proof that it was taken in payment . . 96 

WTien objectionable in form, claim should 
be stricken off 321 
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Disregard of, by auditor in distribution . 321 

MERCANTILE TAX: 

Butchers not liable for 89, 34d 

Drovers not liable for 89, 248 

Auctioneers, when liable 211 

MESNE PROFITS: 

Evidence on claim for 40fl 

Action for, by co-tenant 354 

MILEAGE: 
Of constables for subpoenaing witnesses . 70 

MINERS, MECHANICS AND LABOR- 
ERS: See Labokebs. 

MILL DAM: See Easements. 

MINORS: See Guardian and Ward. 

MORTGAGE: 

Pendency of scire facias sur mortgage, lis 
pendens 31 

Conveyance need not be indexed to fur- 
nish constructive notice to mortgagees 
and purchasers 7*) 

For purchase money, priority of . . . .127 

Possession by equitable owner, sufficient 
notice of title 149 

Entry of satisfaction by mistake, not a 
satisfaction of 20^ 

Mortgaged property, primarily liable for . 289 

Subrogation 289 

MUNICIPAL CORPORATIONS: SeeNEO- 

LIGENCE. 

Penalty for violation of ordinance . 3, 209, 306 
Suit in penalty to be brought in name of. 3, 806 
Appeals by, withdrawn by consent in writ- 
ing 35 

Must be sued where situated 32 

Not liable for error of judgment 56 

Lancaster county, a party to assessment 

of street damages 68 

Suit for violation of ordinance, what must 

app>ear in record 209 

Informer must also be named as plaintiff 

with city 209 

Churches etc., exempt from assessment . . 232 
Lien to be filed before last day of year . . 249 

NARR: See Amendment, Pi^eadinos. 

NEGLIGENCE: 

Against railroads, what is contributory. 

13,371 

Granting of non-suit by court for con- 
tributory 13 

Sleeping car company, liability of, for 
thefb from passengers 22 

In construction of crossing or gutter must 
be proved 23 

Evidence in action against railroad com- 
pany for 119 

Plaintiff guilty of contributory, if he 
takes risk of known danger 119 

When question of vindictive damages 
should not be left to jury 119 

Employee of railroad company cannot 
recover if accident is caused by his own 
neglect 160 
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MENT. 

:N0N RESIDENTS: See Administrators. 
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Possession by equitable owner sufficient . 149 
Actual and cottfltmctive 318 
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No length of time will legalize 306 

Suit at common law and for violation of 
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Action against constable on 07, 887 
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ations. 
ORPHANS' COtTRT : See Compromise. 
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Setting aside of sales 46, 379 
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court 62 
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sustained 280 

Jurisdiction to enforce partition between 
joint devisees 378 

Rule of cateat emptor applies only in ab- 
sence of interference or inducements . . 379 

Equity powers of 379 

ORPHANS' COURT SALES : See Dece- 
dents' Estates. 

When set aside 359 

Equity powers of court in setting aside .45, 379 
When rule of caveat emptor does not apply. 379 
PAPER BOOK: See Guardian and 

Ward. 
PARENT AND CHILD : 
3Iother, except under act of 1855, not en- 
titled to earnings of child ....... 136 
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PARTITION : 

Agreement of heirs not to partition re- 
spected and inquest set aside 53 
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grant order for 128 

Between joint devisees 378 

PARTNERSHIP : See Sheriff's Sales. 

Attachment for costs in equity 32 

Surviving partner not entitled to compen- 
sation 176 

Agreement for continuance after death 
of one partner valid ... 272 
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PARTY WALL : 

' Need not be continuous or uniform in 
j height 267 

I PATENT : See Inventions. 

PAYMENT : 

; Appropriation of, by laborers 64 

; Presumption of 184 

Question for the jury 393 

i PENALTY : 

Actions for violation of ordinances ... 3, 209 

; Action for, under act of 1881 59 

I Liquidated damages, when not exacted . 12~ 
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In contested election 155 
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Registration and recording of diploma . .281 

PLEADINGS : 
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under act of 1881 59 
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I Duplicity of counts in indictment . . 110, 414 
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I ment 175 

Demurrer to declaration in Railroad case . 213 

I When special counts necessary 224 
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Averment of usurious interest 287 

POOR PERSONS: See Parent and Child. 
Place of legal settlement 347 

PRACTICE : See Affidavit of Defense, 
Costs, Indictment, Insolvent Deb- 
tors. 

Under referee act of 1874 , 15 

Amendment of form of action 16 
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to produce books 55, 64 
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books 55 
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opening of revived 256 
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setting aside sale 379 
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fidavit 409 

PREFERRED CLAIMS : See Wages. 

PRESCRIPTION : See Easement. 

PRESUMPTION: See Payment, Evi- 
dence. 

PRINCIPAL AND AGENT : 
Agent of in8ui*ance company liable for 

prosecution for libel 20 

Liability of newspaper proprietors . . . .104 
Commissions allowed to agents on card 

rates 229 

PRISONERS : See Insolvent Debtors. 

PROFITS : See Partnership. 

PROMISSORY NOTES : 

Affidavit of defense 75, 208, 281 

Negotiable corporation bonds pass by de- 
livery 167 

Sufficiency of endorsement 272 
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Bank need not appropriate after maturity. 884 
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charge endorser 384 

PROTHONOTARY r 

Deputy has same powers 11 

Taxation of costs 57, 58^ 

PUBLIC ROADS : See Roads, Etc. 

PUBLIC SCHOOLS : See Schools. 

QUO WARRANTO : 
District attorney may issue writ under 

act of 1850 311 

Previous rule to show cause not neae8sar7.311 

' RAILROAD COMPANIES : 

I Accident, negligence, non-suit. 

' 13, 119, 160, 168, 871, 408 

I Damages for negligence of sleeping-car 

i employees, theu of passengers 22 

i Damages relative to employees . . . 148, 160 
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scription in work and materials .... 398^ 
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tion for the jury 393^ 

\ REAL ESTATE; See Orphans' Court. 

Parol sale, equitable title 40; 112" 

One witness sufficient to establish parol 

tinist 112- 

. Purchase by trustee 136^ 

Possession by equitable owner, notice e£ 

title Ufr 

Deed, construction of words ** dying wit^« 

out issue," etc 242" 

Deed to husband and wife, held per tout 

et nonper my 305* 

RECORDER: 
Entering of satisfaction, not a judicial 
act 208 

REFEREES: 

Finding of facts and conclusions 15> 

; Practice and entry of judgment under act 

ofl874 15 

I RENT: See Landlord and Tenant. 

REVOCATION: 

Of employment of attorney 1^ 240' 

Of voluntary deed of trust 850' 

ROADS, STREETS AND HIGHWAYS: See 

Viewers. 
{ Right of owner to damages, for changes 

- of grade 7 

! Accident from a crossing or gutter .... 28 
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withdrawn without consent of both 
parties 25 
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sess all the damages 29 

Remedy for non-assessment, not by ap- 
peal 29 

Itancaster county, a party to assessment 
of damages, under act of 1873 68 

l>uties of Supervisors, as to tax payers 
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pro tunc 158 

Limitation of time in suing out writ of 
error 158 
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222, 270 

Want of jurisdiction of court, to vacate 
proposed streets laid out by private per- 
sons 222, 270 

Time for takiaf^ appeal from report of 
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Abandonment, and appropriation of turn- 
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etc 388 

Temporary obstruction on highways by 
property owners, liability for 402 

SATISFACTION OP LIENS: See Mort- 
gage. 
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Duties of directors 9,113,154 

Discretionary powers of directors . 9, 113, 268 

Kemoval of directors by court 9 

Building of school houses 9, 268 

Adoption of text books 113 

Audit of accounts of directors 154 

Attachment against school directors for 
costs 165 

SHERIFF'S SALES: See Interpleadkb. 

Partnership property, distribution of pro- 
ceeds 23 

Effect of judgment in firm name .... 23 
When proceeds will not be subjected to 

costs of audit 86 

Division of costs of writ, when real estate 

is sold in parcels 104 

Allowance of costs to affect sale only when 
proceeds insufficient to pay prior liens . 104 

Lump sales, when void 176 

Rights of sheriff's vendee 197 

D^tor's right of possession and enjoy- 
ment until acknowledgment of deed . . 197 
Creditor cannot levy on growing CTO\m 
after sale of land 197 
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, Of landlord's interest in growing crops, 
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When purchaser of land is a trustee ex 

maleficio 299 

What is necessary to hold purchaser as a 

trustee 299 

In proceedings to obtain possession, cer- 
; tificate to he filed in court by party in 

possession 853 

What constitutes a waiver of in-egularity 

of filim; of such certificate 353 

Claim for exemption must be made before 
sale 401 

SLANDER : 
Discharge of defendant on common bail . 125 
Requisites of affidavit in action for . . . 125 

When costs recoverable 192 

No more costs than damages, if under 40 
shillings 192 

SLEEPING CAR COMPANY : See Neg- 
ligence, Railroad Companies. 

STATUTE OF FRAUDS : 
Equitable title to lands under parol sale . 40 
Promise to indemnify, not in writing . . . 144 
Parol lease for future term valid 256 

STATUTE OF LIMITATIONS : See Lim- 
itations, Statute of. 

STOCKS : See Contract. 
STREETS: See Roads, Streets and 
Highways. 

SUBPCENA DUCES TECUM : 

To produce books and papers 55, 64 

Right to examine books produced a mat- 
ter for the court 55 

SUBROGATION : 
Bond and mortgage, mortgaged property 

primarily liable 289 

Of purehaser to rights of executor . . . 884 

SUBSCRIPTION : See Affidavit of De- 
fence, Joint Stock Company. 

SUBTERRANEAN STREAMS : 
When action will lie for injury to . . 105, 889 
No prescription in favor of adjacent own- 
er, where stream is not well defined. 105, 889 

SUNDAY LAW : 
Inn-keeper not liable for selling ice cream 
on Sunday 412 

SUPERVISOR : See Roads, Streets and 
Highways. 

SUPREME COURT: 
Limitation of time for suing out certiorari 
in road cases 158 

SURETY : See Promissory Notes, Guar- 
antor. 

TAVERN KEEPER : See Sunday Law. 

TAXES : See Mercantile Tax. 
Institutions of learning, when liable ... 51 
Construction of act of 1881 as to priority 
of payment 86 
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ment for sewers 232 
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the 4th class 249 

The words "household furniture/' under 
act of 1844, do not include works of 
art, etc 273 
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where assessable 329 

TELEPHONE : See Contract. . 

TENANTS IN COMMON : 

Caimot maintain trespass or assumpsit 
against co-tenant 354 

May maintain action of account render . 354 
TREASURER : See Taxes. 

TROVER AND CONVERSION : 
Measure of damages 10 

TRUSTS : 
Improvement of real property of trust 

estate 40 

Dry trusts 81 

Spendthrift trusts 81 

Parol trust in land 112 

When deed will be set aside 350 

TRUSTEES : 
Allowance of commissions on money bor- 
rowed for improvement of trust estate . 40 

When not liable for interest 115 

When liable for legal interest 115 

Commissions of, when reduced 115 

Purchase of trust property by 186 

Trustee ex maleficio of property purchased 

at sheriff's sale 299 

Misapplication of assets by executor . . 384 

Laches of 384 

When account will not be referred to aud- 
itor 886 

Allowance to, for counsel fees 885 

Pi'eference of cestuis que trustent over 
general creditors out of trustee^s es- 
tate 394 

Preference of judgment or mortgage cred- 
itors without notice over cestuis que 

trustent 394 

Declarations of, not conclusive in distri- 
bution of trust fund 402 

TURNPIKE COMPANY : 
After forfeiture of charter, road still a 

highway 310 

Abandonment and appropriation of . . . 361 
Claim of township for money expended 

after abandonment 861 

Charter of, right of eminent domain . . . 361 

USURY : 

Action against national bank for 287 

VIEWERS : 

Recommittal of report of, for neglect to 
assess damages 29 

Remedy for neglect to assess not by appeal.29 

What must appear in report 197 



When repiMTt wiir>l>ei8et^ide-. 197 

Time for taking apfi^eal^frvm assessment 
of damages 239 

Omission to name township, ^r^ whether 
one of termini it^ a pM^lio or private 

place, etc., is fatal on certiorari 368 

! Omission to report improvements, fatal 

on certioi-ari 368 

Refusal by court to approve report is final. 868 
WAGES: 

Action for penalty, under' a«t of. 1881 . . 59 

Appropriation of, by laborers^^. 64 

! Base ball players not entitled to preference 95 
! Preference out of individual as well as 

partnership property 153 

Construction of act of 1883 181 

Constiniction of act of 1872 256 

WIDOW'S EXEMPTION:: See Dece- 
dent's Estate. 
WILLS: See Trusts, Compromisb. 

Construction of . 5, 38, 56, 81* 177, 216, 225, 
807, 326,357,358,378, 411 

Eflfectof the word ** heirs'' 5 

Vested and contingent legacies . . . . o, 177 

Life estate in real estate 38 

Bequest to widow, on condition- not to- 
marry 56- 

Burden of proof in issue derisarit rei nan 
on contestant 96, 374 

Burden shifts to proponent^ when a 
stranger and interested 96 

Execution of, by married woman 108- 

Allowance for maintenance, etc., of minor 
legatees 177, 216, 225 

Conclusiveness of probate, if unappealed 
from 184 

Lapsed legacy, widow refusing, to take 
under will 307 

Annuity not extinguished by widow 's elec- 
tion to take against 307 

Grandchildren of life tenant entitled to 
take parent's share in remainder. . . . 315- 

Alleged admissions of testator should be 
corroborated 357 

Order to pay legacy 358- 

Refusal of Supreme Court to reverse court 
below for affirmance of point of pi*o- 
ponent in densarit vel non 374 

Insufficiency of evidence to establish un- 
due influence 374 

Construction of the words '* equal parts ". 378 

When word ** heirs" does not include 

son's widow 411 

WITNESSES : See Evidence. 

Competency of, to prove loss of papers , . 7 

Contingent fee of an attorney as, against 
public policy 88 

Release given contractor for costs will not 
render him competent for defense ... 96 

In lunacy proceedings members of inquest 
competent 108 

Members of inquest cannot impeach regu- 
larity of finding 108 

To establish parol trust in lands, one wit- 
ness sufficient 112 

Guardian and ward incompetent to testify 

against each other 395 

WITNESS FEES. See Costs. 
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